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Trail  v,  Bull.^ 

April  IS,  1853. 

Costs — Allowance  to  Executors. 

A  suit  was  instituted  by  husband  and  wife,  against  the  personal  representatiTe  of  the  escca* 
tor  of  a  testator,  for  the  wife's  share  of  a  specific  legacy  bequeathed  to  four  persons.  The 
personal  representative  of  the  executor  died,  and  thereby  the  suit  became  abated.  This 
suit  was  abandoned,  and  another  against  other  parties  waji  instituted. 

The  costs  of  the  representative  of  the  executor  of  this  abandoned  suit  were  allowed  in  the 
accounts,  as  against  the  original  testator's  general  personal  estate. 

The  facts  of  this  case,  so  far  as  they  are  necessary  to  explain  the 
point  decided,  were  the  following :  —  Charles  Salmon,  the  testator, 
was  entitled  to  two  leasehold  houses,  amongst  others,  in  Dorset  street, 
and  East  street,  and  was  entitled  to  other  property.  On  the  Idt 
March,  1834,  he  made  his  will,  by  which  he  gave  the  rent  of  the  two 
houses  to  his  wife,  Elizabeth  Salmon,  during  the  time  of  her  life;  and 
after  her  death,  his  will  was  that  those  houses  should  be  sold,  and  the 
proceeds  divided  amongst  his  four  children.  Subject  to  that  bequest, 
the  wife  was  universal  legatee.  He  appointed  his  wife  and  Thomas 
Bull  his  executrix  and  executor,  and  he  died  on  the  11th  October, 
1834.     Elizabeth,  the  wife,  alone  proved  the  will  at  that  time ;  and 
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she  took  possession  of  the  .wftbledf  bis  propertyi  including  the  above 
leasehold  houses,  and  reoeit^d.fhe  rents  of  them ;  and  she  kept  pos- 
session of  the  rest  o/'th^'property,  except  some  parts  which  were 
sold,  up  to  the  time^gf*!^  death.  At  the  time  of  the  testator's  death, 
he  and  Thomas  £cJl,}who  were  related,  were  in  partnership  together, 
carrying  on  tr{AB(i}*iCi* omnibus  proprietors,  but  early  in  1836,  the  ac- 
counts of  thjs'pailnership  were  wound  up  and  adjusted.  After  the 
testator^'^eaith,  and  at  the  time  of  her  own  death,  Elizabeth  Salmon 
carripd**ob|'either  in  partnership  with  Mr.  Bull,  or  alone  upon  her  own 
a9colWil<|l:ne  business  which  the  testator  had  carried  on  in  his  lifetime, 
^JcitiKt  own  benefit,  using  the  testator's  property  and  effects  for  that 
•/•J)Qf  pose,  and  residing  in  his  leasehold  houses.     On  the  2l8t  October, 

**•:  1836,  Mrs.  Salmon  died,  and  appointed  by  her  will  the  above-men- 
'  tioned  Thomas  Bull,  and  a  Mr.  Greaves,  her  executors.     They,  how- 
ever, renounced  probate;  and  her  estate  remained  unrepresented  until 
December,  1837,  when  the  defendant  Bovill,  as  a  creditor  of  Mrs. 
Salmon,  obtained  administration.     On  the  death  of  Mrs.  Salmon  the 
leasehold  houses  were  sold,  and  three  fourths  of  the  produce  of  this 
sale,  to  which  tHey  were  entitled,  were  paid  to  three  of  the  four 
children  of  the  testotor.     The  plaintiff  was  the  fourth  child ;  and  dis- 
putes having  arisen  as  to  the  character  of  the  indemnity  to  be  given 
to  Bull,  (who  had  obtained  probate  to  the  will  of  Charles  Salmon  in 
November,  1836,  after  the  death  of  Mrs.  Salmon,)  and  upon  other 
points,  the  other  one  fourth  share  was  not  paid  over  to  her.     In  June, 
l840,  th^  bill  was  filed  against  the  representatives  of  Thomas  Bull 
and  of  Mr.  Salmon.     The  object  of  the  bill  was  to  have  it  declared 
that  the  executrix  of  Charles  Salmon  had  assented  to  the  legacy  to 
the  plaintiff  and  the  other  children,  and  for  other  purposes,  but  did 
not  pray  a  general  account  of  the  testator's  personal  estate.     It  was 
not,  therefore,  a  legatees'  suit     On  the  hearing,  inquiries  were  sent 
to  the  master,  who  made  a  separate  report,  and  many  exceptions  were 
filed  to  that  report.     These  were  argued  and  disposed  of  by  Bruce, 
V.  C,  in  July,  1844 ;  and  his  decision  being  in  favor  of  the  plaintiff, 
an  order,  on  petition,  dated  the  23d  May,  1845,  ^vas  made  by  him, 
directing  the  amount  of  the  one  fourth  part  of  the  produce  of  the 

*  leaseholds  to  be  paid  to  her.  From  this  decision  and  this  order  the 
defendants  appealed  to  Cottenham,  L.  C,  who  thinking  it  premature 
to  direct  this  payment  until  the  whole  accounts  of  the  testator's 
estates  were  taken  in  the  master's  office,  reversed  the  decision  of  the 
Vice-Chancellor -~  directed  the  exceptions  to  the  master's  separate 
report  to  stand  over  untU  the  master  had  made  his  general  rpport ; 
and  referred  it  to  the  master  to  take  these  accounts.  The  general 
report  was  subsequently  made,  to  which  numerous  exceptions  by  both 
parties  were  taken ;  and  having  been  arraed  before  the  late  Vice^ 
Chancellor  Parker,  he,  on  the  20th  July,  1852,  made  an  order  thereon, 
substantially  in  favor  of  the  plaintiff,  from  which  the  present  was  an 
appeal. 

It  was  argued  that  the  20th  exception  to  the  general  report  should 
be  argued  separately,  and  was  now  disposed  of  by  the  Lord  Chan- 
cellor. 
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The  exception  was  to  the  effect  that  the  master  should  not  have 
allowed,  in  the  accoants  of  the  executor,  the  payment  of  a  sum  of  40L 
agreed  to  be  considered  the  amount  of  costs  of  said  Bali,  as  execu- 
tor of  Charles  Salmon,  in  a  suit  commenced  by  Trail  and  his  wife 
against  Bull,  but  on  bis  death  abandoned  by  them. 

C  P.  Cooper  and  Tripp,  in  support  of  the  exception,  contended 
that  the  costs  had  been  incurred  in  respect  of  a  suit  by  the  bus* 
band  and  wife  for  the  husband's  benefit  alone,  and  he  relied  upon 
an  equivocal  admission  in  Mr.  BulPs  answer  filed  in  that  suit  to  that 
effect.  They,  therefore,  argued  that  the  representative  of  Mr.  Bull 
ought  to  have  obtained  these  costs  from  the  husband,  and  that  they 
ought  not  to  be  charged  against  the  original  testator's  general  per- 
sonal estate. 

X  Russell  and  Boyle  for  the  respondents. 

The  Lord  Chancellor,  however,  without  calling  on  the  other  sidci 
held  that  the  representative  of  the  original  testator  was  entitled  to 
have  these  costs  allowed  to  him  in  his  account  with  the  general  per- 
sonal estate,  as  being  clearly  a  proper  payment  by  him,  in  respect  of 
the  personal  estate  of  the  testator ;  and  as  a  liability  which  he  had 
.  incurred,  which  necessarily  Aiust  be  taken  into  account  before  the 
exact  amount  of  the  share  of  the  specific  legacy  could  be  ascertained. 
He  said  he  thought  that  possibly  advantage  might  at  the  time  have 
been  taken  of  the  frame  of  the  suit  as  having  been  instituted  by  hus- 
band and  wife,  instead  of  being  by  the  wife  by  her  next  friend,  and 
that  a  demurrer  on  that  ground  might  have  been  perhaps  sustained  { 
but  the  practice  at  that  time,  in  this  respect,  was  not  so  well  settled 
as  it  was  at  present. 

Exception  overrulefL 
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Wilkinson  v.  Bewiok£.^ 

April  19,  1853. 

Will —  Construction  —  "  Inheritance*^ 

ofD., 
late 

other  things,  of  an  annuity  of  3,000^.  to  his  wife.  Part  of  t£c  testator's  estates  in  the  coonty 
o£  D.  were  conveyed  to  him  by  his  father  by  deed  of  gift,  and  he  entered  into  possession 
of  them  in  his  Other's  lifetime.  Other  parts  of  the  testator's  esutes  in  the  coanty  of  D. 
weie  devised  to  him  by  his  father's  will,  he  being  bis  father's  heir  at  law.  The  latter 
estate  was  insnfficient  to  provide  for  the  snms  charged  apon  it :  — 

Edd^  that  the  estates  acquired  by  the  testator  by  the  deed  of  gift  did  not  pass  by  the  devise 
to  the  trustees. 
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Anthony  Wilkinson,  by  his  will,  dated  the  13th  March,  1849, 
among  other  things,  bequeathed  to  his  wife  £in  annuity  of  3,000/. 
daring  her  life,  and  declared  that  the  provision  thereby  made  in  her 
favor,  should  be  taken  by  her  in  satisfaction  of  dower :  the  testator 
also  gave  to  his  two  daughters  15,000/.,  to  be  paid  to  them  when  they 
respectively  attained  the  age  of  twenty-one,  or  married ;  and  to  his 
Bon  Clennell  Wilkinson,  20,000/.,  to  be  paid  to  him  when  he  should 
attain  the  age  of  twenty-one  years.  The  testator  afterwards  devised 
and  bequeathed  unto  the  trustees  therein  named,  '<  alU  and  singular 
his  freehold  and  copyhold  lands,  tenements,  hereditaments,  and  pre- 
mises situate  in  the  county  of  Durham,  which  had  or  might  thereafter 
come  into  his  possession  by  inheritance  from  his  late  father,"  to  hold 
the  same  for  the  term  of  500  years,  to  commence  from  the  day  next 
before  the  day  of  the  testator's  decease,  without  impeachment  of 
waste,  upon  the  trust  and  subject  to  the  several  uses  thereinafter 
declared  concerning  the  same ;  and  after  the  determination  of  the  said 
term,  and  subject  thereto,  and  to  the  trusts  thereof,  the  testator  devised 
and  bequeathed  all  and  singular  the  said  trust  estates  and  premises 
as  in  the  said  will  mentioned.  The  trusts  of  the  term  were  declared 
to  be,  in  case  the  testator's  personal  estate  should  be  found  insufficient 
for  the  payment  of  his  debts,  funeral  and  testamentary  expenses,  and 
the  payment  of  the  said  annuity  of  3,000/.  to  the  testator's  wife,  of  the 
said  legacies  of  15,000/.  each  to  his  saict  two  daughters,  of  20,000/. 
to  his  said  son  C.  Wilkinson,  of  an  annuity  of  200/.,  and  two  lega- 
cies of  500/.  each,  to  raise  a  sufficient  sum  of  money,  for  which  his 
personal  estate  should  be  so  deticient,  and  therewith  pay  the  debts, 
funeral,  and  testamentary  expenses,  and  the  annuity  to  his  said  wife, 
the  legacies  to  his  said  two  daughters,  and  to  his  said  son,  and  the 
other  annuity  and  legacies,  and  the  costs  ftnd  charges  of  proving  and 
executing  his  said  will,  ^<  it  being  his  express  will  and  meaning,  and 
he  (fid  thereby  direct  and  declare,  that  none  other  of  his  freehold  and 
copyhold  estates,  than  such  as  had  or  might  come  to  him  by  inheri* 
tance  from  his  late  father,  and  were  situate  in  the  county  of  Durham, 
should  be  liable  to,  or  charged  or  chargeable  with,  any  of  the  trusts 
thereinbefore  expressed  and  declared  in  regard  to  the  said  term  of 
600  years."  And  as  to  the  residue  of  his  said  freehold  and  copyhold 
messuages,  lands,  tenements,  hereditaments,  and  premises,  which  had 
or  might  come  into  his  possession  by  inheritance  from  his  late  father, 
and  situate  in  the  county  of  Durham,  (subject  and  charged  as  afore- 
said, and  without  prejudice  to  any  then  existing  mortgage,  or  dispo- 
sition then  previotifcly  made  of  all  or  any  part  thereof,)  together  with 
all  other  his  real  estates,  the  testator  devised  and  appointed  the  same 
to  uses  and  upon  trusts^  in  the  manner  therein  mentioned,  in  favor  of 
his  eldest  son,  Anthony  Wilkinson,  for  life,  with  remainder  to  his 
issue  male  in  tail,  with  remainder  over  in  favor  of  C.  Wilkinson  and 
his  issue  male,  and  of  the  female  issue  of  the  testator's  two  sons,  * 
and  in  favor  of  the  testator's  two  daughters  respectively  and  their 
issue,  in  strict  settlement  as  therein  mentioned,  with  an  ultimate  re- 
mainder to  the  testator's  own  right  heirs.  The  testator  died  on  the 
13th  October,  1851,  and  his  said  will,  with  a  codicil,  not  affecting  the 
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before-mentioneri  dispositions,  were  in  November,  1851,  duly  proved 
in  the  Prerogative  Court  of  Canterbury.  The  personal  estate,  after 
satisfying  the  debts,  and  funeral  and  testamentary  expenses,  and  a 
legacy  of  300^,  and  the  two  legacies  of  500/.  each,  amounted  to  about 
IjdOOL  The  testator's  real  estate  in  the  county  of  Durham  consisted 
of,  -^  1st* .  The  Castle  Eden  estates ;  2d.  The  Wilkinson  family 
estates ;  3d.  The  Spearman  estates ;  and  4th.  The  purchased  estates. 
The  Castle  Eden  estates,  which  were  freehold,  were,  by  indentures  of 
lease  and  release,  dated  the  20tb  and  21st  days  of  January,  1819,  in 
consideration  of  natural  love  and  affection,  conveyed  by  Thomas 
Wilkinson,  the  testator's  father,  to  the  testator,  who  was  his  eldest 
son  and  heir  apparent,  in  fee ;  and  the  testator  then  entered  into  pos- 
session of  these  estates.  The  Wilkinson  family  estates,  a  small 
portion  of  which  was  copyhold,  and  the  rest  freehold,  were,  by  his 
will,  dated  the  18th  December,  1824,  devised  by  the  said  Thomas 
Wilkinson  to  the  testator,  therein  described  as  his  eldest  son  and  heir 
apparent,  in  fee.  The  Spearman  estates,  a  small  portion  of  which 
was  copyhold,  and  the  rest  freehold,  were  derived  under  the  settle* 
ment  datec^  the  3d  December,  1781,  made  on  the  mamage  of  the 
said  Thomas  Wilkinson,  and  Hannah  Elizabeth  his  wife.  Of  this 
niarriage  there  were  four  children  who  attained  twenty-one,  besides 
the  testator ;  and  the  said  Thomas  Wilkinson  purchased  of  these 
four  children  their  reversionary  interests  in  these  estates.  Accordingly, 
on  the  death,  in  1831,  of  Hannah  Elizabeth  Wilkinson,  who  survived 
her  husband,  the  testator  became  absolutely  entitled  to  the  entirety, 
of  the  Spearman  estates.  The  purchased  estates  consisted  of  various 
freehold  estates  at  different  times  purchased  by  the  testator.  The  net 
annual  rental  of  the  Castle  E^en  estates  was,  at  the  time  of  the  tes* 
tator's  death,  l,880i ;  at  tb^  present  time,  ifilOL ;  of  the  Wilkinson 
family  estates,  at  the  time  of  the  testator's  death,  2,101/. ;  at  the  pre- 
sent time,  1,835^ :  and  of  the  remainder  of  the  estates,  a  considerably 
smaller  Amount 

This  special  case  was  brought  before  the  court  by  the  testator's 
widow,  for  the  purpose,  among  other  things,  of  having  it  declared 
whether,  upon  the  true  construction  of  the  will,  all,  or  any,  and  which, 
of  the  said  freehold  and  copyhold  estates  in  the  county  of  Durham 
were  or  was  comprised  in  the  said  term  of  500  yAurs  created  by  the 
said  will,  or  snbject  to  the  aforesaid  trusts  th^eof. 

Malins  and  Toller  for  the  plaintiff^  the  testator's  widow,  contended 
that  the  ^ot  technical  meaning  was  not  to  be  put  upon  the  word 
"  inheritance."  The  Castle  Eden  estates  had  been  derived  from  the 
testators  father,  and  were  intended  to  be  included  by  the  testator  in 
this  devise.  They  cited  Trent  v.  JBanntng-,  7  East,  97,  and  Doe  v. 
Bdzleivood^  15  .Tur.  272 ;  s.  c.  2  Eng.  Bep.  308. 

Bacon  appeared  for  the  testator's  youngest  children,  and  supported 
the  same  view  as  the  plaintiff. 

Wigramj  for  the  ^ustees  and  executors. 
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RoU  and  C  BurdoHy  for  the  eldest  son  aad  beir  at  few  of  tlie  testa- 
tor,  referred  to  Doe  v.  Belt,  8  T.  R  679 ;  Bootle  v.  Scarisbrick,  1  H.  L. 
Cas.  167 ;  Napier  v.  Napier^  1  Sim.  28 ;  Jimes  v.  2Vicfter,  2  Meriv.  533 ; 
Moste  y.  ^/ooAMnait)  6  Madd.  190. 

MaHnSj  in  reply. 

Knioht  Bruce,  L.  J.,  said,  that  the  testator  in  this  case  was  pos- 
sessed of  three  portions  of  real  estate ;  one  that  he  hjid  himself 
acquired  by  purchase,  in  the  original  and  popular  sense  of  the  ex«« 
pression;  another  that  he  had  derived  under  his  father's  will,  by 
express  devise,  but  which,  as  the  law  then  stood,  be  took  by  descent ; 
and  a  third  portion  his  father  had  given  to  him  by  deed  or  gift  in  the 
father^  life^me,  some  years  before  the  date  of  the  will.  After  the 
execution  m  the  deed  of  gift  the  father  survived  for  many  years,  and 
under  it  the  testator  entered  into  possession  in  his  father's  lifetime. 
Having  property  of  these  three  different  descriptions,  the  testator  gave 
in  a  particular  way  «  all  and  singular  my  freehold  and  copyhold  lands, 
tenements,  hereditaments,  and  premises,  situate  in  the  county  of  Dur- 
ham, which  have  or  may  hereafter  come  into  my  possession  by  inheri- 
tance from  my  late  father;*'  or,  as  he  used  the  expression  in  another 
part  of  the  will,  <«raay  come  to  me  by  inheritance  from  my  late 
father."  The  question  was,  whether  that  exf^ession  could  include 
estates  which  had  been  acquired  by  him  by  deed  of  gift,  and  into 
possession  of  which  he  entered  in  his  father's  lifetime ;  and  his  lord- 
ship was  of  opinion  that  the  wchxIs  could  not  with  propriety  be  so 
construed,  whatever  might  have  been  the  testator's  intention  when  he 
so  expressed  himself,  or  consented  to  the  use  of  language  in  which 
he  was  made  so  to  express  himself.  It  was  immaterial  to  consider 
whether  the  word  « inheritance  "  ought  to  be  construed  as  a  word  of 
art ;  because  if  it  was  not  to  be  so  construed,  and  it  was  to  be  taken 
that  the  testator  did  not  know  that  he  had  in  Btrictness  acquired  the 
property  devised  to  him  by  descent,  still  it  had  devolved  to  him  by 
the  act  and  upon  the  death  of  his  father.  Therefoie,  the  word  ^  inhe- 
ritance," as  applied  to  it,  was  not  altogether  inaccurate  or  inappro- 
priate, whatever  it  might  be  supposed  that  the  testator  understood  or 
did  not  understand*of  legal  rules.  It  seemed  to  his  lordship  that,  if 
to  the  property  which  the  testator  acquired  from  his  father,  whether 
by  descent  or  by  will,  these  words  were  applicable,  it  vms  impossible 
to  say  that  these  words  applied  to  property  taken  by  gift  in  his  father's 
lifetime,  and  into  the  possession  of  which  he  entered  during  h'^  father's 
life.  Nothing  could  warrant  such  a  construction  but  the  impossibility 
of  finding  any  other  subject  to  which  with  any  degree  of  correctness  to 
apply  the  terms.  There  was  a  subject  to  which  the  term  could  with 
correctness  be  applied ;  and  therefore,  not  without  some  degree  o{ 
regret,  his  lordship  has  come  to  the  conclusion  that  the  Castle  Eden 
estates  were  not  included  in  the  trusts  of  the  500  years'  term. 

Turner,  L.  J.,  said,  that  two  questions  arose  upon  the  words  of 
the  will :  the  first,  whether,  there  being  property  which  was  strictly 
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according  to  law  taken  by  ^  inheritance,"  any  other  proper^  than  that 
so  taken  could  be  held  to  be  included  in  the  devise ;  aha  secondly, 
whether,  if  any  other  property  could  be  taken  as  included  in  the 
devise,  the  Castle  Eden  estate  could  be  so  included.     The  rule  of 
law  was  perfectly  well  established,  that  technical  words  must  be  con- 
strued according  to  their  technical  meaning,  unless  it  could  be  shown 
by  the  context,  that  another  meaning  could  be  put  upon  them. 
Again,  it  was  another  rule,  that,  where  a  deviation  was  allowed,  the 
context  of  the  will  must  be  very  clear  to  include  in  the  devise  other 
property  than  that  which  answered  the  description.     The  context  of 
the  will  might  be  looked  at  for  the  purpose  of  finding  whether  there 
was  any  intention  that  property  should  pass,  other  than  that  which 
strictly  answered  the  description  of  property  coming  to  the  testator 
by  inheritance  from  his  father;  that  proper^  should  pass  which 
would  not  strictly  fall  witbin  these  words.    The  question  as  to  the 
context  was  much  discussed  in  the  House  of  Lords  in  a  case  where 
there  was  a  context  in  the  will  which  explained  the  name  of  the 
devisee,  and  upon  that  context  the  house  allowed  a  devisee  to  take, 
who  did  not  properiy  answer  the  name  in  the  will ;  but  that  was  done 
because  the  description  in  the  will  was  not  properly  applicable  to  any 
particular  person.    It  appeared  to  have  been  admitted  there,  that  if 
there  had  been  a  description  in  the  will  answering  to  any  particular 
person,  it  would  not  have  been  competent  to  the  court  to  have  inclu- 
ded another  person  in  the  devise,  who  did  not  answer  to  the  descrip* 
tion.    But  his  lordship  felt  much  pressed  by  the  argument  of  Mr. 
Burden  on  that  subject,  namely,  that  if  the  property  charged  had 
been  sufficient  to  pay  the  charges  which  the  testator  had  made  upon 
it,  could  the  court  have  altered  the  construction  of  the  will  ?     There 
being  then  property  answering  the  description,  it  was  not  competent 
to  the  court  to  introduce  other  property,  there  being  nothing  to  show 
that  the  testator  intended  it.   Again,  upon  the  second  point,  whether, 
if  any  other  property  could  be  taken  to  be  included  in  the  devise,  this 
estate  could  be  so  included ;  his  lordship  considered  that  the  Castle 
Eden  estate  could  not  be  included,  because  the  word  ^  inheritance," 
used  by  the  testator,  impUed  a  devolution,  and  not  a  transfer.     The 
efEect,  therefore,  would  be  that  this  estate,  which  became  the  property 
of  the  testator  by  deed  of  gift,  was  taken  by  transfer,  and  did  not 
pass  under  the  will  as  an  estate  which  came  to  him  by  inheritance 
firom  bis  father. 
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Security  for  Costs  —  Foreign  Domicil —  Temporary  Residence  within 

Jurisdiction, 

The  plaintiflr  was  described  in  the  biU  as  "  of  Fort  Williami  Inverness,  in  the  kingdom  of 
Scotland,  but  now  residing  at  8  Edmund  Place,  Aldersgate  street,  London."  The  defend- 
ant's affidavits  stated  that  the  plaintiff's  residence  and  business  were  in  Scotland,  and  that 
he  had  recentlj  taken  furnished  lodgines  in  London,  bat  not  for  any  stated  time.  No  affi- 
davit was  filed  in  reply  to  this  part  of  the  case :  — 

HM^  on  motion  for  that  purpose,  that  the  plaintiff  must  give  security  for  costs. 

This  was  a  motion  that  the  plaintiff  might  give  security  for  costs. 

The  plaintiff  was  described  in  the  bill  as  "  of  Fort  William,  Inver- 
ness, in  the  kingdom  of  Scotland,  but  now  residing  at  No.  8,  Edmund 
Place,  Aldersgate  Street,  in  the  city  of  London." 

Two  affidavits  were  read  in  support  of  the  motion.  One  stated 
that  the  hon^e  in  Edmund  Street  was  tenanted  by  a  Mr.  Forbes,  and 
that  the  plaintiff  bad  lodged  there  a  short  time,  and  was  still  lodging 
there,  but  had  not  engaged  the  apartments  for  any  stated  time.  The 
other  affidavit  stated,  upon  belief,  that  the  plaintiff  resided  at  Fort 
William ;  that  he  had  for  many  years  carried  on,  and  did  still  carry 
on,  either  by  himself  or  in  partnership  with  his  brother,  very  exten- 
sive mercantile  transactions. 

The  only  affidavit  filed  by  the  plaintiff  stated  that  the  defendants 
had  commenced  an  action  against  him  in  the  Sheriff's  Court,  at 
Inverness,  and  by  virtue  of  an  order  made  in  that  action,  the  whole 
of  the  plaintiff's  estate  and  effects  were  under  arrestment  at  the 
defendant's  instance. 

Roundell  Palmer  and  G.  L,  Russell^  in  support  of  the  motion,  cited 
Green  v.  Chamock,  3  Bro.  C.  C.  371, 372 ;  Cox,  284;  oxi^Seilaz  v.  Htm^ 
son,  5  Ves.  261, 

Roupell  and  Martindale,  contra^  The  plaintiff  is  resident  in  Lon- 
don, though  domiciled  abroad.  There  is  no  allegation  that  the  plain- 
tiff is  about  to  leave  England.  The  rule  is,  that  where  neither  the 
person  nor  the  property  is  within  the  jurisdiction,  then  security  must 
be  given.  The  application  is  premature.  So  long  as  the  plaintiff  is 
in  England,  the  court  will  act  by  attachment  When  it  is  shown 
that  the  plaintiff  is  abroad,  or  is  doing  acts  to  defeat  the  right  of  the 
defendant  to  have  his  costs  secured,  then  the  court  will  make  an  order ; 
but  until  that  happens  the  court  will  not  interfere. 
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h  re  Bnckky't  Trait 

The  Master  of  thb  Bolls.  The  question  upon  this  motion  is, 
whether  the  plaintiff  has  such  a  residence  in  England  as  will  enable 
the  defendant  to  find  him  whenever  it  may  be  necessary ;  and  I  am 
of  opinion  he  has  not  I  by  no  means  say  that  a  party  taking  up 
his  abode  in  England,  by  engaging  a  furnished  house  for  a  s^ted 
period,  must  give  security  for  costs.  Here,  the  plaintiff  is  domiciled 
in  Scotland,  and  has  come  to  London  and  taken  lodgings  for  no 
stated  time ;  and  it  is  quite  consistent  with  all  that  has  appeared, 
that  he  may  have  come  here  to  avoid  giving  security.  A  person  resi- 
ding abroad,  and  coming  to  England  temporarily,  might  by  such 
means  avoid  giving  security ;  and  he  might  afterwards  from  time  to 
time  come  over  when  he  found  it  necessary  for  any  proceedings.  If 
the  plaintiff  came  here  for  a  visit,  that  is  not  sufficient  residence.  It 
Would  be  otherwise  had  he  come  upon  permanent  business,  —  of 
which  there  is  no  evidence ;  and  I  am  of  opinion,  the  plaintiff  must 
give  security. 


In  re  Buckley's  Trust,  and  In  re  10  &  11  Vict,  c.  96,  and  12  &  13 

Vict  c.  74. 

April  19, 1853. 

Trustee  Relief  Act  —  Purchaser  of  Estate  subject  to  payment  of  Lego- 
cies^  not  a  Trustee  within  meaning'  of  Act  —  Costs. 

A  carter  purchasing  an  estate,  expressly  subject  to  the  payment  of  legacies  chai]^ed  thereon 
fy  will,  is  not  a  trustee  within  the  meaning  of  the  Trustee  Relief  Act,  and  having  paid  the 
money  into  court  under  that  act,  and  presented  a  petition  for  its  iuTeatment,  or  for  repay- 
ment to  the  p^itioncrs,  the  court  directed  the  money  to  be  paid  out  to  the  petitioners,  and 
ordered  the  petitioners  to  pay  the  respondents*  costs. 

John  Buckley  by  his  will .  directed  his  executors  to  place  out  at 
interest  upon  real  security,  at  the  end  of  twelve  months  after  his 
decease,  two  sums  of  500/.,  upon  certain  trusts,  for  the  benefit  of  the 
testator's  daughters  and  their  issue ;  and  subject  and  charged  there- 
with, he  gave  and  devised  his  residuary  real  and  personal  estate  to 
his  four  sons  absolutely.  The  personal  estate  proved  insufficient  for 
the  payment  of  these  legacies.  Soon  after  the  death  of  the  testator 
the  devisees  sold  the  real  estate,  and  a  portion  of  it  was  purchased 
by  Messrs.  Ormerod,  and  conveyed  to  them  expressly  charged  with 
the  payment  of  these  le^cies  in  exoneration  of  the  residue  of  the 
real  estate.  Several  applications  for  payment  were  made  to  Messrs. 
Ormerod  by  persons  claiming  to  be  entitled  to  the  legacies ;  but  not 
being  satisfied  as  to  the  right  of  such  persons  to  these  legacies,  Messrs. 
Ormerod,  in  February,  1^2,  paid  the  two  sums  of  500^  and  interest 
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into  ooart,  under  the  provisions  of  the  Tmntee  Belief  Act  This 
having  been  done  before  the  order  of  the  7th  May,  1852,  the  money 
remained  uninvested. 

Messrs.  Ormerod  now  presented  a  petition  praying  a  declaration 
that  they  came  within  the  meaning  and  intention  of  the  Trustee  Re** 
lief  Act ;  and  that  they  were  justified  in  paying  the  money  into  court, 
and  that  an  order  might  be  made  for  the  investment  of  the  money. 
That  in  case  the  court  decided  they  were  not  justified  in  so  doing, 
then  that  the  money  might  be  paid  out  to  the  petitioners ;  and  that 
in  either  case  the  costs  might  be  paid  out  of  the  fund. 

Elmslep  and  Crofli  in  support  of  the  petition. 

jPrioff  contra. 

The  Master  of  the  Rolls.  I  think  this  case  does  not  come 
within  the  meanhig  of  the  act  The  words  of  the  act  are,  ^^  all  trustees, 
executors,  administrators,  or  other  persons  having  in  their  hands  mo- 
neys belonging  to  any  trust  whatsoever."  I  do  not  see  what  money 
the  petitioners  have  in  their  hands  belonging  to  any  trust  The  mean- 
ing of  the  act  is,  that  where  a  trust  has  been  created,  and  the  person 
having  the  money  is  unable  to  ascertain  to  whom  the  money  is  legally 
payable,  such  person  may  pay  the  money  into  court  Here  there  is 
no  money  in  the  hands  of  the  petitioners. .  They  have  an  estate  sub- 
ject to  a  charge,  and  I  am  asked  to  decide  that  they  have  a  right  to 
raise  the  money  and  create  themselves  trustees  for  the  purpose  of 
taking  advantage  of  the  act  The  effect  of  allowing  this  petition 
would  be  to  give  every  person,  entitled  to  land  subject  to-  a  charge,  a 
right  to  pay  Qie  money  into  court.  When  a  testator  gives  a  legacy 
and  charges  it  upon  his  estate,  the  legatee  is  entitled  to  ^e  expenses 
of  raising  it ;  but  if  I  were,  in  the  present  case,  to  allow  the  money  to 
be  paid  into  court  under  the  act,  the  costs  would  fall  upon  the  legatee. 
I  am  of  opinion  that  the  act  was  not  intended  to  meet  this  case.  No 
case  has  been  cited,  and  I  understand  the  point  has  not  been  decided. 
The  order  I  shall  make  will  be,  to  direct  the  money  to  be  paid  out  to 
the  petitioners,  and  the  petitioners  to  pay  the  respondents'  costs. 
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April  18, 1853. 

WrU  of  Ne  Exeat —  AjfidauU —  Irregutariip —  Coitf  —  PracHce  — 

Second  Writ. 

Where  a  writ  of  im  cuof  hsd  been  granted  on  alBdayits  sworn  befon  the  pbuntiff*i  own 
solicitor  in  the  canae,  the  ooort  dbchai^d  the  writ  with  costs,  and  refused  to  pat  the 
defendant  under  terms  not  to  bring  an  action :  — > 

SemhU,  that  the  affidarits  should  state  expressly  that  the  property  would  be  endangered  jf 
the  writ  was  not  granted. 

QwBtie,  whether  a  second  writ-ean  be  granted  where  the  defitndant  has  been  arrested,  and  has 
put  in  bail  on  one  wbidi  is  aftevwaids  disebaiged,  on  the  gnmnd  that  the  alil&ayits  wcia 
improperly  sworn. 

Elmsley  {Pemberton  with  him)  moved  to  set  aside  a  writ  of  ne 
ezeaif  on  the  ground  that  the  affidavits  on  which  it  bad  been  granted 
were  irregular  and  insufficient,  and  he  also  moved  upon  the  merits. 
He  contended  that  the  affidavits  were  insufficient,  in  not  stating  that 
the  property  would  be  endangered  if  the  writ  was  not  issued.  All 
the  cases  had  assumed  that  such  a  statement  was  necessary,  and  the 
struggle  had  always  been  whether  it  was  not  necessary  to  state  that 
the  defendant  was  going  abroad  to  avoid  the  demand  TomUnson 
V*  Harrison^  8  Yes.  o2 ;  Stewart  Vi  Graham^  19  Yes.  313. 

[Yice-Chanqellor.  Is  it  necessary  to  state  in  so  many  words  that 
the  property  will  be  endangered  ?  Ebre  the  affidavit  states  that  the 
defendant  had  said,  <<  What  I  have  got  I  shall  keep.'"] 

The  case  of  Boehm  v.  Wood^  1  Turn.  &  Buss.  3#2,  seems  to  go 
that  length.  Then  the  affidavits  were  sworn  before  the  plaintiff's 
own  sohcitor;  that  is  clearly  an  irregularity.  Daniel's  Ch.  Practice, 
vol.  2,  p.  1436,  referring  to  In  re  Hogan^  3  Atk.  813 ;  in  which  case 
Lord  Hardwicke  said,  if  he  had  known  the  affidavits  had  been  so 
sworn,  he  would  not  have  allowed  them  to  have  been  read ;  and  dis- 
missed the  petition  with  costs,  to  come  out  of  the  solicitor's  own 
pocket,  for  thus  improperly  taking  the  affidavits*  Wood  v.  Harpur^ 
S  Beav.  290. 

AmphUtt  was  then  called  on  to  support  the  writ.  He  admitted 
that  the  affidavits  were  sworn  irregularly,  and  that  if  a  motion  had 
been  made  to  take  them  off  the  file  it  would  have  succeeded ;  but  if 
on  the  merits  there  was  a  clear  case,  the  court  would  immediately 
grant  another  writ.  The  affidavits  had  been  re-sworn,  and  the  aveiw 
ment  added,  the  want  of  which  was  complained  of,  and  the  court 
would  not,  on  a  mere  formal  objection,  discharge  the  writ 

The  Yice-Chancellor  said  it  was  not  a  mere  objection  of  form. 
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but  an  irregularity  which  the  court  considered  important,  and  he 
should  discharge  the  writ  with  costs. 

Amphhtt  then  asked  that  the  defendant  might  be  put  under  terms 
not  to  bring  an  action. 

The  Vice-Chancellor  asked  if  there  was  any  authority  for  doing 
that 

Amphlett  said  it  was  in  the  discretion  of  the  court  to  refuse  costs, 
unless  such  an  undertaking  was  given. 

The  Vice-Chancellor  declined  to  put  the  defendant  under  any 
terms.  As  to  the  other  point,  he  said  he  should  abstain  from  giving 
any  opinion,  but  he  thought  the  objection  a  serious  one. 

Amphlett  then  moved  ex  parte  for  a  new  writ,  and  also  that  the 
defendant  might  pay  into  court  the  balance  admitted  to  be  in  her 
hands  as  executrix. 

The  Vice-Chancellor  said  he  should  prefer  giving  leave  to  serve 
notice  of  motion  for  the  next  day. 

April  13.     Amphlett  now  renewed  his  motion. 

Elmsley  interposed,  and  said  that  a  second  writ  could  not  be 
granted  after  the  defendant  had  been  once  taken  lind  discharged. 
Amsinck  v.  Barhlai/,  8  Ves.  594.  That  case  only  differed  from  the 
present,  inasmuch  as  the  first  'writ  was  a  common  law  process.  But 
the  analogy  is  perfect ;  and  Lord  Eldon  there  says,  «  This  sort  of 
regard  ought  to  be  paid  to  personal  Jiberty,  that  you  ought  to  be  sure 
when  you  begin."     Raynes  v.  Wise^  2  Mer.  472,  is  to  the  same  effect. 

Amphlett  contended  that  the  ancient  rules  at  common  law  on  this 
subject  were  very  stringent,  but  even  at  common  law  the  courts 
exercised  a  discretion  in  such  matters.  1  Tidd's  Prac.  174.  In  Rod- 
dam  V.  Hetherifigton,  5  Ves.  91,  the  court  discharged  the  writ  as 
having  bfeen  issued  on  insufficient  affidavits,  but  made  the  defendant 
give  security  for  the  balance  admitted  by  the  answer  to  have  come  to 
his  hands. 

Jhe  Vice-Chancellor.  That  was  actually  the  same  thing  as 
issuing  a  new  writ  At  all  events,  before  deciding  the  point,  I  should 
like  to  hear  the  merits  of  the  case. 

Upon  the  merits  being  gone  into,  the  case  was  compromised,  and 
no  further  opinion  given  upon  the  point  of  whether  a  second  writ 
could  issue. 
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Poole  v.  Bott.^ 

April  14,  1858.  « 

Will  —  Constructian —  Vested  —  Bond —  Restraint  against  Marrp- 

irigi-^  Cohabitation. 

A  testator  gave  all  his  real  propertj  to  hifl  sons,  in  equal  ahareg,  as  tenants  in  common,  to 
be  vested  in  them,  a&  to  one  moiety,  when  each  son  shonid  attain  the  age  of  twenty-one, 
and  as  to  the  other  when  the  youngest  son  for  the  time  bein^  shonid  attain  twenty-one ; 
and  in  case  any  of  them  shoiUd  die  before  his  respective  moieties  became  vested,  he  gave 
the  unvested  share,  which  should  belong  to  such  son,  to  his  other  sons.  And  he  directed 
the  guardians  appointed  by  the  will,  to  receive  the  rents  of  tiie  shares  during  the  minority 
of  his  sons,  and  apply  the  whole  or  any  part  to  their  respective  educations :  ^- 

Edd^  that  *<vested"  mnst  be  taken  to  mean  "not  liable  to  be  divested,"  or  *<Teeted  inda- 
feasibly." 

The  testator  directed  the  tnistees  not  to  pay  over  the  shares  of  the  sons,  or  permit  them  to 
enter  upon  the  real  estate,  until  they  had  given  bonds  not  to  marry  or  illegally  cohabit 
with  the  daughters  of  a  person  named.  The  court  declined,  on  the  application  of  a  party 
having  a  remote  interest,  to  direct  such  bonds  to  be  given. 

This  case  came  on  on  further  directions.  The  questions  arose  on 
the  will  of  Michael  Bott,  by  which,  after  directing  the  payment  of 
bis  debts,  funeral  and  testamentary  expenses,  and  giving  certain  spe- 
cific legacies,  he  gave  and  devised  unto  his  four  sons,  John,  Thomas, 
Charles,  and  Philip  Bott,  all  his  freehold,  copyhold,  and  leasehold 
messuages  or  tenements,  to  hold  the  same  to  the  use  of  his  said  sons, 
their  respective  heirs,  executors,  administrators,  and  assigns,  in  equal 
shares,  as  tenants  in  common,  and  to  become  vested  in  his  said  sons 
at  the  times  following ;  that  is  to  say,  one  moiety  when  and  as  his 
said  sons  should  respectively  attain  the  age  of  twenty-one  years ; 
and  the  remaining  moiety  when  and  so  soon  as  his  youngest  son  for 
the  time  being  should  attain  the  age  of  twenty-one  years ;  but  in 
case  {iny  one  or  more  of  his  said  sons  should  die  before  the  respec* 
tive  moieties  of  and  in  his  or  their  share  or  shares  of  and  in  the  tes- 
tator's said  freehold,  copyhold,  and  leasehold  estates  should  become 
vested  as  last  aforesaid,  then  he  gave  and  devised  such  unvested  share 
or  shares  of  and  in  the  said  messuages,  tenements,  farms,  lands,  and 
hereditaments  as  should  belong  to  his  said  son  or  sons  respectively  so 
dying  as  aforesaid,  and  also  the  share  or  several  shares  of  and  in  the 
same  hereditaments  which  the  said  son  or  sons  respectively  should 
take  under  the  present  provision,  unto  and  to  the  use  of  the  other  or 
others  of  his  said  sons,  and  his  or  their  respective  heirs,  executors, 
administrators,  and  assigns,  share  and  share  alike,  as  tenants  in  con»% 
mon,  and  to  become  vested  at  such  ages,  days,  or  times  as  bis  or  their 
original  share  or  shares.  And  in  case  all  his  sons  should  die  under 
twenty-one,  then  the  testates  gave  the  said  hereditaments  to  his  own 
right  heirs.     The  testator  then  gave,  all  the  residue  of  his  personal 
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estate  to  trustees  on  trust  to  pay  his  debts,  funeral  and  testamentary 
expenses,  and  as  to  the  residue  in  trust  for  his  said  four  sons  equally, 
one  moiety  to  become  vested  in  and  payable  to  them  respectively, 
when  and  as  they  should  respectively  attain  the  age  of  twenty-one 
years ;  and  the  other  moiety  when  and  so  soon  as  his  youngest  son 
for  the  time  being  should  attain  the  age  of  twenty-one,  with  the 
same  provisions  in  case  of  any  of  the  sons  dying  under  twenty-one, 
as  were  provided  in  respect  of.  the  real  estate;  with  a  proviso  that 
the  trustees  should  apply  the  dividends  and  interest  or  such  part 
thereof  as  in  their  discretion  should  be  thought  necessary,  of  the 
shares  of  such  of  bis  sons  as  should  not  have  acquired  a  vested  inte- 
rest for  his  or  their  maintenance,  with  the  usual  clause  for  advance- 
ment ;  and  an  ultimate  trust  in  case  all  his  sons  should  die  under 
twenty-one  years,  for  the  persons  who  would  be  entitled,  under  the 
Statute  of  Distributions,  in  case  he  had  died  intestate  immediately 
after  the  failure  of  such  issue.  The  testator  then  provided  that  in 
ease  any  of  his  sons  should  intermarry  or  illegally  cohabit  ^ath  any 
of  the  daughters  of  a  person  therein  named,  then  the  original  and 
accruing  share  of  such  son  should  go  over  to  the  persons  who  would 
have  been  entitled  in  case  that  son  bad  died  under  twenty-one.  And 
the  testator  declared  that  it  should  not  be  lawful  for  his*  trustees  to 
pay  bis  sons  the  amount  bequeathed  to  them,  or  to  permit  them  to 
enter  upon  the  real  estate,  until  they  should  have  given  to  the  trustees 
bonds  in  the  sum  of  20,000^.  that  they  would  not  so  intermarry  or 
illegally  cohabit  The  testator  then  appointed  his  trustees  to  be  his 
executors  and  guardians  of  his  sons,  and  empowered  them  as  such 
guardians  to  receive  the  rents  and  profits  of  the  shares  of  his  sons  in 
the  real  estate  during  their  minorities,  and  to  apply  all  or  Any  part 
thereof  to  their  respective  maintenance,  education,  and  advancement 

The  testatcMT  died  on  the  29th  December,  1846,  leaving  the  four  sons 
named  in  the  will  him  surviving. 

The  eldest  son  died  under  twenty-one ;  the  second  and  third  had 
attained  that  age ;  and  the  fourth  was  stiU  under  twenty-one. 

FoUett  and  E.  F,  Smith  appeared  for  the  heir  at  law,  and  con* 
tended,  that  he  was  entitled  to  the  rents  of  the  real  property,  up  to 
the  times  at  which  the  testakv  directed  the  different  shares  in  the 
estate  to  vest  The  words  of  the  will  were  as  strong  as  could  be,  to 
prevent  the  vesting  of  the  estate  before  the  times  mentioned*  Reli- 
ance would  be  placed,  on  the  other  side,  on  the  guardian  clause ;  but 
that  was  a  discretionary  power,  and  could  not  apply  to  vest  the  estate 
in  opposition  to  express  words  to  the  contrary.  It  was  a  power  in 
aid  of  the  personal  estate. 

C.  Barber^  for  the  sons,  contended  that  the  will  ooetained,  first, 
a  clear  gift  to  the  fonr  sons,  and  then  ambiguous  words  as  to  the 
time  of  vesting.  "  Vested  "  might  be  construed  to  mean,  "  not  sub- 
ject to  be  divested."  Tayhr  v.  Frobishery  6  De  Gex  &  Sm.  191 ; 
8.  c.  11  Eng.  Rep.  117,  was  a  Verv  similar  case.  The  guardian  clause 
was  not  a  mere  power  to  provide  for  the  education  of  the  children. 
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bat  a  power  ta  receive  the  whole  rents  of  the  respective  shares,  and 
to  apply  ali  or  any  part  to  the  mainteiiance,  education^  and  advance- 
ment  of  the  son  entitled  to  sach  share. 

Dickefuon  appeared  for  the  personal  representatives  of  the  de- 
ceased son. 

Charles  HaU^  for  the  exeeators.  Shapter  and  Shu^ioi  other  par- 
ties. 

FoUeiy  in  reply,  contended  that  Taylor  and  Frobisher  was  dis« 
tinguishable.  In  that  case  there  was  a  good  reason  for  the  meaning 
given  to  the  word  vested. 

The  Vice-Chancellor  said,  the  case  was  one  of  those  which  must 
depend  on  the  exact  words ;  and,  looking  at  the  whole  will,  he  must 
hold,  that  there  was  an  immediate  gift  to  the  sons  liable  to  be  divested 
on  certain  events.  The  legal  sense  of  "  vested  "  was,  that  the  party 
was  not  to  take  any  interest  till  that  time ;  but  we  find  what  the 
testator  here  wishes  to  be  the  meaning  of  it.  He  divides  the  shares 
into  two  moieties,  to  be  vested  at  stated  times ;  but,  in  case  one  or 
more  of  his  said  sons  shoald  die  before  the  respective  moieties  of  his 
share  should  become  vested,  then  be  gives  such  unvested  share,  which 
should  belong  to  such  son,  to  the  other-sons.  Therefore,  he  speaks 
of  the  <^  unvested  share  "  as  something  belonging  to  his  sons.  If  it 
had  stopped  there,  I  should  not,  perhaps,  have  been  satisfied;  but| 
then  we  come  to  the  guaMian  clause.  In  respect  of  the  real  property, 
the  testator  has  not  done  as  he  did  with  respect  to  the  personal 
estate ;  he  has  not  interposed  trustees,  but  he  has  made  an  immediate 
gift ;  and  then  he  tells  the  guardians  to  receive  the  share  which,  in 
the  previous  part  of  the  will,  he  bad  designated  as  belonging  to  his 
sons.  Therefore,  on  the  whole,  I  must  consider  that  vested  means 
not  to  be  divested,  or  indefeasible.  The  other  construction  would  be 
very  improbable.  '  The  testator  could  hardly  have  intended,  that  the 
guardians  should  have  power  to  receive  all  the  rents  during  the  minor« 
ity  of  each  son ;  but  that  during  the  intervals  between  each  son 
coming  of  age,  and  the  majority  of  tb^  youngest  son,  a  moiety  of  the 
rents  of  such  son's  share  should  be  undisposed  of. 

Snape  on  behalf  of  the  next  of  kin,  who  -would  become  entitled 
in  the  event  of  all  the  sons  acting  in  breach  of  the  condition  in  the 
testator's  wiU,  then  contended,  that  the  court  would  compel  the  sons 
to  give  bonds  as  required  by  the  testator.  The  cases  in  which  similar 
bonds  had  been  considered  void,  were  all  upon  wagers.  A  bond  not 
to  marry  a  particular  individusd  was  good ;  and  therefore  the  only 
question  was,  whether  the  introduction  of  the  orovision  against  ille* 
gaily  cohabiting,  made  any  difference.  In  JDa  9)sta  v.  JaneSj  Cowp. 
729,  Lord  Mansfield  says,  that  "  indecency  of  evidence  is  no  objection 
to  its  being  received,  when  it  is  necessary  for  the  decision  of  a  civil 
er  criminal  right." 
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C.  Barber  contended  that  the  next  of  kin  had  no  interest  which 
the  court  would  recognize  in  the  matter. 

The  Vice-Chancelloil  I  shall  direct  the  money  to  be  handed 
over  without  the  bonds  being  given.  It  is  suggested,  that  there  is 
just  a  possible  interest  in  the  party  who  now  asks  that  they  may  be 
^ven.  If  the  bonds  were  given,  the  tendency  would  be  to  lead  to 
inquiries  which  would  disturb  the  peace  of  a  family  not  in  any  way 
concerned  in  the  testator's  wilL 


Pattendbn  v.  Hobson.^ 

April  18,  and  iO|  1853. 

Practice  —  Further  Directions  —  Defaulting;  Executors — WiU — 

«  Heirs  of  Body^ 

A  case  of  wilfal  default  and  negligence  was  alleged  on  the  pleadings  against  execators  for 
not  having  sold  the  testator's  estate,  and  at  the  first  hearing,  aocoonts  and  inquiries  were 
directed: — 

Etid^  on  forlher  directions,  that  as  at  the  original  hearing  it  was  not  ascertained  who  the 
parties  entitled  under  the  wiU  were,  the  defendants  were  still  chaxgeable  with  their  breach 
of  duty. 

Held^  also,  that  as  the  testator's  widow,  a  co-execntrix  with  another  defendant,  had  received 
the  rents  and  profits  dnrine  the  whole  period,  her  estate  was  liable  to  make  eood  the  sur- 
plus over  what  she  would  have  been  entitled  to,  in  case  thore  had  been  a  sale  and  invest- 
ment according  to  the  wiU. 

Bdd^  also,  that  where  personalty  is  given  bv  will  to  a  person,  and  in  the  event  of  that  per- 
son's death  to  "the  heirs  of  her  body,"  all  the  children  of  the  party  are  entitled  to  take 
equally. 

♦ 

William  Helder,  the  testator  in  the  cause,  by  his  vrill  dated  in 
1823,  after  various  bequests  to  the  plaintiff  and  others,  proceeded  as 
follows :  <<  And  all  the  remainder  of  my  property,  of  what  kind  soever 
or  wheresoever  it  may  be  at  the  time  of  my  decease,  I  leave  to  my 
dear  wife,  Mary  Helder,  for  her  use  during  her  natural  life,  to  be 
vested  in  the  public  funds  in  the  joint  names  of  my  executors  here- 
inafter mentioned ;  but  besides  what  I  have  in  the  former  part  of  this 
my  will  bequeathed  to  my  wife  Mary  Helder,  I  also  will  and  bequeathe 
to  her  my  business  of  dyer,  carried  on  at  my  house  in  Carpenter 
Street ;  and  also  a  lease  of  the  said  house  and  premises  for  the  term 
of  twenty-one  years  to  be  granted  to  her  from  the  time  of  my  decease; 
and  at  the  demise  of  my  dear  wife,  Mary  Helder,  the  rest  of  my  pro- 
perty to  be  equally  divided  between  my  children,  share  and  share 
alike,  namely,  my  daughters  Susannah  Warne,  Rebekah  Pattenden, 
and  Sarah  lleer,  m^hree  remaining  daughters,  for  their  own  proper 
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use  and  benefit,  without  control  of  their  husbands  or  to  the  heirs  of 
their  bodies  lawfully  begotten,  should  they  be  taken  away  before  the 
time  of  our  demise ;  and  my  daughter,  Hobson,  who  is  deceased,  and 
left  two  children,  I  will  and  bequeathe  to  them  their  late  moth^s 
share  of  my  property,  namdy,  I  will  and  bequeathe  to  my  grandsons, 
John  and  James  Hobson,  what  should  have  been  the  mother's  part, 
had  she  outlived  me.  I  mean  that  they  shall  come  in  for  an  equal 
share  with  my  three  no^  living  daughters  before  mentioned ;  and  I 
do  hereby  constitute  and  appoint  George  David  Hobson,  Mr,  Mar- 
riott, and  my  dear  wife,  Mary  Helder,  my  joint  executors  of  this  my 
last  will."  On  the  8th  January,  1824,  the  testator  made  a  codicil  to 
his  will,  and  thereby  gave  a  copyhold  estate  in  Sns^x,  which  he  had 
lately  purchased,  to  his  wife  for  life,  and  after  her  decease  he  directed 
his  executors  or  administrators  for  the  time  being  to  sell  the  same^ 
and  the  moneys  to  arise  by  sale  to  be  received  by  them  in  aid  of  his 
personal  estate,  and  go  in  the  same  manner  as  his  personalty.  The  tes* 
tator  also  made  another  codicil,  whereby  he  bequeathed  certain  goods 
and  efiiscts  in  his  house  neeur  Lewes  to  his  wife.  The  testator  died 
on  the  2d  October,  1825,  leaving  his  wife,  daughters,  and  grandsons 
surviving.  In  1847  the  present  bill  was  filed,  and,  after  stating  the 
will  alleged  that  the  executors  had  possessed  themselves  of  the  estate, 
and  had  granted  a  lease  of  the  house  in  Carpenter  Street  to  the 
widow,  which  lease  expired  in  1846,  and  that  she  bad  taken  posses- 
sion, and  still  was  in  possession  of  the  testator's  estate.  That  Marrioty 
one  of  the  executors,  died  in  May,  1847,  having  previously  accounted 
to  his  co-executors.  That  testator's  daughter,  Sarah  Wame,  died  in 
Augast,  1848,  a  widow,  leaving  five  children,  and  that  Thomas 
Warne  (one  of  them)  was  her  personal  representative.  The  allega- 
tions in  the  bill  then  went  on  io  show  that  the  widow  and  the  other 
executors  had  obtained  possession  of  the  testator's  estate,  but  had 
not  invested  it  as  was  idirected  by  the  will.  The  bill  then  charged 
that  they  had  wasted  the  estate ;  that  they  had  not  sold  the  freehold 
and  leasehold  property,  as  they  were  bound  to  do,  immediately  after 
the  death  of  the  testatcnr,  by  reason  of  which  the  widow  had  received 
more  than  she  was  entitled  to;  that  other  parts  of  the  property  were 
in  a  decayed  and  ruinous  estate,  and  timt  it  would  cost  a  large 
amount  of  money  to  put  tbem  in  a  state  of  repair*  The  bill  then 
prayed  the  appointment  of  a  receiver,  that  accounts  might  be  taken 
of  the  personal  estate ;  that  there  should  be  a  sale,  and  that  the 
widow  and  Hobson  might  make  good  the  loss  of  the  plaintiffs  and 
the  parties  interested,  bv  reason  of  the  freehold  and  leasehold  premi- 
ses not  having  been  sold ;  and  that  they  should  be  in  ihe  meantime 
restrained  from  selling,  disposing  of,  or  granting  leases  of  the  pro- 
perty. The  cause  was  heard,  and  a  decree  ms^  establishing  the 
will,  declaring  the  trusts  ought  to  be  performed,  and  directing  ac* 
counts  of  the  real  and  personal  estate  of  the  testator  to  be  taken ; 
and  the  master  was  directed  to  inquire  as  to  the  parties  interested 
under  the  will.  An  order  was  also  made  for  the  appointment  of  a 
receiver.  The  cause  now  came  on  on  fmrther  directions,  accounts 
having  beea  taken,  and  a  receiver  appointed ;  the  questions  to  be 
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ar^ed  being,  whether  at  this  stage  of  the  case  the  exeeators  were 
stm  chargeable  with  their  defaults  ?  Whether  Hobson,  one  of  the 
executors,  was  to  be  held  liable,  the  widow  having  in  fact  been  the 
person  who  had  benefited  by  the  default?  Whether,  on  the  con- 
struction of  the  will,  the  heir  of  Susannah  Hobson  or  her  children 
generally  were  entitled  under  the  will  ? 

Siapter  for  the  plaintiff. 

Otaig  and  Fischer y  for  the  defendant  Hobson.  Mrs.  Helder  has 
here  had  possession  of,  and  control  over,  the  whole  estate ;  she  has 
received  all  the  jrents  and  profits,  and  Hobson  cannot,  therefore,  be 
held  liable.  Qreen  v.  Badiep,  7  Beav.  271 ;  Coope  v.  CSotr/er,  21  Law 
J.  Rep.  (n.  8.)  Chanc.  570 ;  s.  c.  15  Eng.  Rep.  591 ;  OarUmd  v.  Little- 
ttfoody  1  Beav.  527 ;  Janes  y.  Mortally  2  Sim.  (n.  s.)  241 ;  s.  c.  13 
Eng.  Rep.  69. 

A.  Smith  for  Mrs.  Helder's  representative,  she  having  died  since  the 
institution  of  the  suit 

VtmcCj  for  the  next  of  kin  of  Susannah  Wame.  There  aiie  three 
classes  of  cases  resembling  the  present  The  first  is,  where  property 
is  given  to  the  heirs  at  law  of  any  person ;  the  second,  where  it  is 
given  to  the  heirs ;  and  the  third,  as  in  the  present  case,  where  the 
gift  is  to  the  heirs  of  the  body.  In  tho^e  cases  falling  within  the  first 
class,  the  words  are  construed  strictly.  Ware  v.  Mowlandj  12  Jurist, 
165.  In  the  second  class,  where  the  gift  or  devise  is  to  the  heirs,  the 
rule  is  flexible,  and  may  mean  next  of  kin  or  heir  at  law,  according 
to  the  nature  of  the  property  given,  whether  real  or  personal.  Doofy 
V.  Higginsy  9  Hare,  32,  App. ;  QitHngs  v.  MDenmtt,  2  M.  &  K.  73 ; 
De  Beauvoir  v.  De  Beauvairj  3  H.  L.  Cas.  524.  The  third  class  is 
also  flexible,  and  means,  if  applied  to  personalty,  that  the  children 
next  of  kin  should  take.  Price  v.  Locktey^  6  Beav.  180.  The  case 
before  the  court  is  clearly  similar  to  that  of  Price  v.  LocMey.  Here 
the  property  has  been  directed  to  be  sold,  inasmuch  as  though  there 
has  been  no  express  direction  to  sell,  yet  there  is  a  direction  to  invest 
the  property  in  the  purchase  of  stock,  and  therefore  there  must  neces- 
sarily be  a  sale.  It  is  contended,  therefore,  that  all  the  children  of 
Susannah  Warne  are  entitled  to  one  fourtti  share  of  the  testator's 
estate. 

Hislop  Clarke^  for  the  heir  at  law  of  Susannah  Wame,  contended, 
that  the  word  miist  be  construed  strictly,  and  must  mean  the  heir  of  the 
body.  Here  there  wad  no  express  direction  to  sell  the  real  estate, 
(unless  the  direction  to  invest  in  the  funds  can  be  so  considered,)  and 
therefore  nothing  to  alter  the  legal  meaning  of  the  words.  And  the 
case  of  Jesson  v.  Wright,  2  Bligh,  1,  show  that  tiiiese  words  must  be 
construed  according  to  their  strict  legal  meaning,  unless  there  is  some- 
thing to  control  it  Of  the  cases  cited  on  the  other  side,  only  one, 
that  of  Price  v.  LockUyy  has  any  resemblance  to  the  present  case, 
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where  the  words  nsed  are  **  heirs  of  the  body."  On  the  whole  of  the 
case,  he  submitted  that  the  other  children  of  Sasannah  Warne  were 
not  entitled  to  participate  in  the  gift. 

The  Vice-Chancellor,  having  previonslv  expressed  his  opinion 
that  if  Mrs.  Helder's  estate  was  made  liable  for  the  difference  between 
the  rents  received  and  the  dividends  which  would  have  been  received, 
then  it  would  not  be  liable  for  the  default  in  allowing  the  property  to 
go  out  of  repair,  said,  —  In  this  case  I  have  first  to  consider  the 
question,  whether  Mr.  Hobson  is  liable  to  make  good  the  loss  sus- 
tained by  the  estate ;  and  secondly,  the  question  as  to  the  meaning 
to  be  given  to  the  words. "  heirs  of  the  body,"  whether  they  are  to  be 
strictly  construed,  or  mean  all  the  children  of  the  party.  The  will  is, 
no  doubt,  inartificial  in  its  form ;  it  contains  no  express  directions  to 
sell ;  but  after  certain  specific  bequests  or  devises,  the  testator  gives 
these  directions :  ^  And  all  the  remainder  of  my  property,  of  what 
kind  soever,  or  wheresoever  it  may  be  at  the  time  of  my  decease,  I 
leave  to  my  dear  wife,  Mary  Helder,  for  her  use,  to  be  vested  in  the 
public  funds,"  &c.  Here  we  have  a  clear  direction,  that  all  the  resi- 
due of  the  testator's  property  is  to  be  vested  in  the  public  funds,— a 
proceeding  which  necessarily  pre-supposes  the  sale  and  conversion 
into  money  of  the  whole  estate.  It  is  manifest,  therefore,  that  all  the 
property  ought  to  have  been  sold.  Afterwards  the  testator  adds, 
^  But  besides  what  I  have  in  the  former  part  of  my  will  bequeathed 
to  my  wife,  Mary  Helder,  I  also  will  and  bequeathe  to  her  my  busi- 
ness of  dyer,  carried  on  at  mv  house  in  Carpenter  Street,  and  also  a 
lease  of  the  said  house  and  premises  for  the  term  of  twenty-one 
years."  Now,  did  the  testator,  by  directing  that  this  lease  should  be 
given,  postpone  the  sale  until  after  the  expiration  of  the  lease,  or  was 
the  sale  to  be  immediate  ?  I  can  see  nothing  to  show  fin  intention 
to  postpone  the  sale.  If  the  testator  had  held  the  property  subject  to 
a  lease,  the  direction  to  sell  would  mean  the  sale  of  the  reversion,  and 
I  cannot  see  how  in  this  case  therQ  can  be  any  different  rule.  It 
seems  to  me,  therefore,  that  if  the  testator's  directions  were  carried 
out,  a  beneficial  lease  shoold  have  been  granted  to  the  wife,  the  pro- 
perty sold  subject  to  the  lease,  and  then  the  proceeds  of  the  sale  would 
have  formed  part  of  the  corpus  of  the  testator's  estate. 

The  codicil,  indeed,  specially  directs  that  the  sale  of  the  property 
comprised  therein  should  not  take  place  until  after  the  decease  of  his 
wife ;  but  this  cannot  effect  the  previous  directions  given  by  the  will. 
Then  the  testator  goes  on  to  direct,  after  the  death  of  his  wife,  the 
rest  of  the  property  to  be  equally  divided  between  his  children,  share 
and  share  alike,  <^  or  to  the  heirs  of  their  bodies,  lawfully  begotten, 
should  they  be  taken  away  before  the  time  of  our  demise."  If  he  bad 
stopped  at  the  gift  to  his  daughters,  there  is  no  doubt  that  they  would 
have  taken  absolute! v;  but  we  have  first  to  determine  what  is  the 
meaning  of  the  words  ^  onr  demise ; "  and  on  this  point  I  think  it 
quite  clear,  that  he  did  not  intend  the  children  to  take  until  the  death 
of  the  survivor.  The  consideration  of  the  words,  heirs  of  the  body, 
will  be  reserved  until  Mr.  Hobson's  liability  be  decided. 
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There  is  no  doubt  that  all  the  property,  except  that  mentioned  in 
the  codicil,  ought  to  have  been  sold  immediately ;  and  it  has  not 
been  sold  up  to  this  time.     Whether  the  executors  had  power  to  sell 
the  freehold  property  I  cannot  determine,  but  at  any  rate  they  had 
ample  power  to  sell  the  leasehold.     A  question  has  been  raised  whe- 
ther on  further  directions  the  liability  of  Hobson  can  be  discussed  or 
whether  it  ought  not  to  have  been  decided  on  the  original  hearing* 
I  take  the  rule  of  practice  on  this  subject  to  be  clear :  if  the  bill  pray 
relief  against  the  defendant,  and  at  the  hearing  the  court  is  in  a  con- 
dition, with  reference  both  to  the  parties  and  the  facts,  to  determine 
the  question,  it  ought  to  be  then  decided.    But  if  the  court  is  not  ia 
a  position  to*do  so,  then  it  will  at  the  original  hearing  direct  inquiries 
to  determine  who  and  what  are  the  proper  facts  and  parties.     And  if 
the  court  does  do  so,  then  the  matter  is  open  on  further  directions. 
Now  here  the  parties  interested  in  the  question  of  Mr.  Hobson's  lia- 
bility will  be,  under  the  circumstances  of  the  death  of  Susannah 
Warne,  the  persons  who  may  be  substituted  for  her.     There  is  no 
eanstaij  that  all  the  parties  are  before  the  court,  until  that  be  deter- 
mined ;  and  any  question  in  which  they  may  be  interested,  must  be 
considered  as  reserved  by  the  direction  for  inquiry  and  accounts. 
The  liability  of  Mr.  Hobson  is,  therefore,  still  open  to'  the  court  to 
determine.     Ought  be  then  to  be  held  liable  ?     And  in  arriving  at 
a  conclusion  on  this  point,  I  am  somewhat  embarrassed  by  the  frame 
of  the  bill.     The  bill  has  been  amended,  and  many  of  the  statements 
are  inaccurate.     Mary  Helder  is  stated  to  have  received  the  rents  and 
profits  of  the  copyhold  premises,  and  to  be  now  in  the  receipt  of 
them.     Then  Hobson  is  charged  with  having  wasted  the  effects  of 
the  testator,  bv  reason  of  not  having  sold.    It  is  then  charged  that 
the  amount  of  the  rents  received,  exceeds  the  amount  of  dividends 
which  would  have  accrued,  if  the  property  had  been  invested  in  the 
funds,  and  that  Mrs.  Helder  ^ught  to  account  for  the  surplus.    There 
are  other  charges  in  the  bill  which  are  inconsistent  with  the  rest  of 
the  bill.     [His  honor  refenred  to  the  various  charges  in  the  bill  in 
detail,  and  then  went  onj     It  appears  to  me  quite  dear  from  this 
state  of  facts,  that  Mrs.  Helder  is  liable  for  the  excess  received  by 
her  over  what  the  amount  of  dividends  would  have  been.     That  is 
the  remedy  to  which  I  conceive  the  plaintiffs  are  entitled  under  the 
circumstances,  and  I  do  not  consider  I  ought  to  hold  Mr.  Hobson 
liable  to  make  good  the  loss.    Let  there  be  then  a  direction  to  ascer- 
tain what  would  be  the  value  of  the  leasehold  property,  including  the 
reversionary  interest  in  the  Carpenter  Street  property,  if  sold,  and  the 
proceeds  invested  in  stock,  and  the  amount  of  dividends  arising 
therefrom.     Let  there  be  also  an  account  of  the  rents  received,  and  a 
declaration  that  Mrs.  Helder's  estate  be  liable  to  make  good  the  dif- 
ference between  them,  and  the  dividends  receivable  from  the  same  if 
invested  in  stock. 

The  only  remaining  question  is  as  to  the  meaning  of  the  words 
^  heirs  of  the  body,"  about  which  it  is  not  contested  that  it  is  a  sub- 
stitutionary limitation,  the  daughters  taking  in  the  first  instance,  and 
in  case  of  their  not  surviving,  then  the  property  to  go  to  their  children. 
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As  I  observed  previously,  on  the  tme  constraction  of  the  will,  the 
testator  directed  the  estate  to  be  converted  into  personalty.  Now 
there  were  several  cases  referred  to  in  the  course  of  the  argument 
illustrative  of  this  question.  And  I  apprehend  that  there  can  be  no 
doubt  that  where  the  words  "  heirs,"  or  *'  heirs  of  the  bodv,"  are 
used,  that  the  meaning  is  flexible.  That  when  applied  to  real  estate 
they  must  be  construed  according  to  their  strict  legal  meaning,  but, 
when  used  as  to  personalty,  the  word  ''  heirs  "  is  held  to  mean  next 
of  kin,  and  the  words  *^  heirs  of  the  body  "  interpreted  as  ^  the  next 
of  kin,  issue  of  the  bodv."  Declare,  therefore,  that  the  children  of 
Susannah  Wame  be  entitled  to  take  equally. 


Nicholson  v.  Jetbs.^ 

April  16,  1853. 

Practice  —  Costs  —  Fees  to  Counsel —  Mortgagee  —  Settling  Con- 

veyance, 

CounseVs  fees  for  settling  a  mortgage  deed,  on  behalf  of  a  mortgagee  advancing  money 
ordered  to  be  raised  in  a  suit,  were  directed  to  be  allowed,  in  taxing  the  mortgagee^ 
costs. 

Mr.  G.  Simpson,  on  behalf  of  a  proposed  mortgagee,  applied,  by 
permission  of  Stuart,  V.  C,  for  the  insertion,  in  an  order  made  in 
this  cause,  of  words  directing  the  taxing  master  to  allow  the  mort- 
gagee the  fees  to  his  counsel  for  settling  the  mortgage  deed  and  secu- 
rities. By  the  order,  which  was  made  on  the  26th  January  last,  the 
costs  of  the  suit  were  directed  to  be  raised  by  mortgage,  and  the  pre- 
sent applicant  was  willing  to  make  the  necessary  advance  ;  J^ut  whe- 
ther the  fees  to  his  counsel  for  settling  the  securities  would  be  allowed 
to  him  was  considered  doubtful  in  consequence  of  the  instructions  to 
the  taxing  masters,  issued  by  the  Lord  Chancellor,  St.  Leonards,  on 
the  24th  December,  1852.*  The  applicant  had,  in  order  to  save  ex- 
pense to  the  estate,  agreed  to  accept  the  title,  but  it  was  necessary 
for  his  counsel  to  look  into  the  abstracts  to  ascertain  the  state  of  the 


1  1  Equity  Rep.  84. 

>  These  instmctions  are  as  follows : — "  Where,  in  pnrsnance  of  any  direction  by  the 
court  or  judge,  or  of  any  request  by  a  master  in  ordinaiy,  drafts  are  settled  by  any  of 
the  conveyancing  counsel  under  16  &  16  Vict  c.  80,  s.  41,  the  expense  of  pixxiuring 
such  drafts  to  be  previously  settled  by  other  counsel  is  not  to  be  allowed  on  taxation  as 
between  party  and  party,  or  as  between  solicitor  and  client,  unless  the  court  shall  spe- 
cially direct  such  allowance.  This  intimation,  however,  is  not  to  prevent  the  allow- 
ance of  the  expense  in  cases  which  may  alreadv  have  occurred,  where,  in  the  judoment 
of  the  taxing  master,  there  has  been  a  reasonable  ground  for  kying  the  papers  Defore 
other  oounseL" 
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title  sufficiently  to  draw  the  deed.     The  counsel's  duty  was,  tbereforei 
more  onerous  than  under  ordinary  circumstances. 

Knight  Bruce,  L.  J.,  said  that  he  considered  the  mortgagee 
must  have  all  his  reasonable  costs  to  which,  according  to  the 
usual  course  of  practice  out  of  court,  he,  as  mc^tgagee,  would  be 

entitled. 

Turner,  L.  J.,  said,  that  as  the  ord^  had  directed  that  the 
mortgagee  shoxdd  have  his  costs,  charges,  and  expenses,  the  words 
"  including  his  reasonable  and  proper  charges  of  settling  the  security'' 
might  be  added. 


Harinoton  v.  Moffat.' 

April  18  and  S3, 1853. 

Will --^  Bequest  of^^  Shares  and  InteresV^  in  a  Company — Policy  of 
Assurance  with  Company^  on  Testaior^s  Life^  does  not  pass  under. 

A  shorel^older  in  an  unincorporated  influiance  company,  by  vliose  rales  erery  holder  of 
shares  was  required  to  effect  an  insunmoe  with  the  company,  by  his  will  gave  to  A.  and 
B.  "  all  and  every  of  his  shares  and  interest  in  the  company,  and  all  the  advantages  to  be 
derived  therefrom.'*  The  words  "  shares  and  interest,"  were  also,  in  other  parts  of  the  will, 
nsed  with  reference  to  companies  of  different  kinds  ;— 

Hdd,  that  the  policy  of  assnrancd  effected  by  the  testator  with  the  company,  did  not  pass 
under  the  bequest 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls, 
upon  a  special  case.  William  Moffat  made  a  will,  or  deed  of  dispo- 
sition, in  the  form  used  in  Scotland,  and  dated  the  5th  August,  1834 ; 
and  he  a^o  made  a  codicil  thereto,  dated  the  28th  August,  1841.  By 
another  codicil,  dated  the  22d  September,  1841,  the  testator  "  gave, 
granted,  assigned,  bequeathed,  devised,  and  disposed  to,  and  in  favor 
of  his  said  trust  disponees  and  their  foresaids,  first,  all  his  freehold 
house  therein  mentioned ;  second,  the  whole  and  all  and  every  of  his 
shares  and  interest  in  the  Rock  Life  Assurance  Company  on  lives 
and  survivorships,  and  all  the  advantages  to  be  derived  therefrom ; 
third,  the  whole  and  all  and  every  of  his  shares  and  interest  in  the 
Metropolitan  Loan  and  Investment  Company  therein  mentioned  and 
described ;  fourth,  the  whole  and  every  of  his  shares  and  interest  in 
the  City  of  New  York  Five  Per  Cent  Water  Stock,"  &c.  By  an- 
other codicil,  dated  the  15th  August,  1847,  the  testator  directed  his 
trust  disponees  or  their  foresaids  to  convey  over  to  the  child  or  child- 
ren of  his  nephew,  the  then  deceased  Captain  William  Douglas  Har- 
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ington,  and  to  the  child  of  the  Reverend  H.  D.  Harington,  his  nephev^^ 
who  should  be  alive  at  the  time  of  hjs  (the  testator's)  death,  Equally 
among  them,  share  and  share  alike,  or  the  sarvivor  of  them,  whom 
failing,  to  his  own  heirs  whomsoever,  the  whole  and  all  and  every 
of  his  shares  and  interest  in  the  Rock  Life  Assurance  Company ;  and 
the  testator,  after  referring  to  the  shares  and  interest  which  he  for* 
merly  had  in  the  Metropolitan  Loan  and  Investment  Company,  gave 
and  bequeathed  the  whole  of  his  shares  and  interest  in  the  British 
Colonial  Bank  and  Loan   Company  as  therein  mentioned.      The 
testator,  who  was  domiciled  in  England,  died  on  the  14th  Septemberi 
1850.     At  the  date  of  the  last  mentioned  codicil  and  the  testator's 
decease,  he  was  possessed  of  200  shares  in  the  Rock  Life  Assurance 
Society,  and  also  of  a  policy  of  assurance  effected  with  the  said 
society  for  1000/.  upon  his  own  life.     The  Rock  Life  Assurance  So- 
ciety was  not  incorporated,  but  consisted  of  a  body  of  proprietors 
w^ith  a  subscribed  capital,  and  was  regulated  by  a  deed  of  settlementi 
dated  the  20th  August,  1807,  and  by  certain  laws,  rules,  and  regula- 
tions, made  in  pursuance  thereof.     By  the  118th  clause  of  the  deed 
of  settlement  it  was  provided,  that  every  present  or  future  proprietor 
of  the  company  should  keep  on  foot  one  or  more  assurance  or  assur- 
ances with  the  company,  either  on  his  or  her  own  life,  or  on  the  life 
or  Jives  of  one  or  more  approved  nominee  or  nominees,  amounting  in 
the  whole  to  5/.  at  least  on  each  of  the  shares  held  by  him  or  her  in 
the  capital  of  the  company,  or  should  procure  two  or  more  approved 
substitutes,  each  of  whom  should  keep  on  foot  one  or  more  assurance 
or  assurances  with  the  company,  either  on  his  or  her  own  life,  or  the 
life  or  lives  of  one  or  more  approved  nominee  or  nominees,  for  any 
sum  whatever,  provided  the  whole  amount  of  the  sums  to  be  assured 
to  the  substitutes  were  not  less  thAi  double  the  sum,  for  which  the 
proprietor  procuring  such  substitute  ought  to  have  insured ;  and  that 
every  future  proprietor  should  be  allowed  three  calendar  months  from 
the  time  he  or  she  should  have  become  a  proprietor,  either  by  himself 
or  herself,  or  by  two  or  more  such  substitutes  as  aforesaid,  to  effect 
such  assurance  or  |ssurances  with  the  company.    By  the  125th  clause 
of  the  deed  it  was  provided,  that  executors,  administrators,  legatees^ 
or  next  of  kin  of  deceased  proprietors,  and  assignees  of  bankrupt  pro- 
prietors, should  not  be  proprietors  of  the  company  in  respect  of  the 
shares  held  by  them  in  the  company's  said  capital  in  any  of  those 
capacities,  and  should  not  be  obliged  to  keep  on  foot  any  assurance 
with  the  company,  and  might  in  the  manner  and  upon  the  terms 
thereinafter  mentioned  sell  the  share,  so  held  by  them.    By  the  126th 
rianse  of  the  deed  it.  was  provided,  that  every  executor,  administrator, 
legatee,  or  next  of  kin  of  a  deceased  proprietor,  who  should  be  desir- 
ous of  becoming  a  proprietor  in  respect  of  the  shares  held  by  him  or 
her  in  any  of  those  capacities,  should  give  notice  in  writing  at  the 
office  of  the  company,  of  such  his  or  her  desire,  and  should  describe 
in  snch  notice  his  or  her  name  and  place  of  abode,  and  the  number 
of  shares  in  respect  of  which  he  or  she  was  desirous  of  becoming  a 
proprietor.    By  the  ISSth  clause  of  the  deed  it  was  provided,  that  at 
the  first  court  of  directors  after  a  bonus  should  have  been  declared, 
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the  bonus  so  declared  should  be  divided  into  three  equal  parts :  and, 
by  the '156th  and  157th  clauses,  provision  was  made  for  the  addition 
of  one  third  part  of  such  bonus  to  the  subscription  capital  stock,  and 
for  the  distribution  of  the  remaining 'tvro  equal  third  parts  of  such 
bonus  among  such  persons  as  should  have  assurances  on  foot  with 
the  company.  The  testator  became  a  proprietor  of  the  said  society 
in  1814|  and  in  the  same  year  effected  an  assurance  on  his  own  life 
for  the  sum  of  1,000/. ;  and  at  the  time  of  his  decease,  bonuses  to  the 
amount  of  824/.  I65.  Sd  had  been  added  to  the  pQlicy.  The  question 
arose,  whether  the  plaintiffs,  who  were  the  children  of  Captain  W.  D. 
Harington  and  of  the  Reverend  H.  D.  Harington,  were  entitled  to  the 
policy  and  bonuses  as  well  as  to  the  shares  in  the  Rook  Assurance 
Company.  The  Master  of  the  Rolls,  on  the  10th  February  last,  held 
that  the  plaintijSs  were  not  so  entitled. 

jR.  Pidmer  and  O.  Simpson  for  the  plaintiffs,  in  support  of  the  ap- 
peal, contended  that,  as  the  policies  had  been  effected  for  the  purpose 
of  the  proprietorship,  there  was  such  a  connection  between  iiie  shares 
and  the  policies  as  to  render  it  necessary  to  include  the  policies  in  the 
words  used  by  the  testator,^  The  exclusion  of  the  policies  would 
render  the  words  ^<  and  interest ''  mere  surplusage.  The  testator  meant 
something  beyond  his  shares  in  this  company  when  he  used  the  words 
**  shares  and  interest,"  "  and  all  the  advantages  to  be  derived  there- 
from ; "  and  there  was  something  beyond  the  shares  to  answer  the 
words,  namely,  the  policy.  Aware  as  the  testator  was  of  the  regula- 
tions of  the  company,  he  was  desirous  of  ^giving  to  his  legatees  not 
only  the  shares,  but  also  the  means  to  obtain  the  qualifications  neces- 
sary to  hold  them.  They  cited  Richardson  v.  The  Bank  of  England^ 
4  Myl.  6c  Cr.  165 ;  Dovglas  v.  AnSrews^  14  Beav.  347 ;  and  Villebois 
V.  Vtllebois^  before  K.  Bruce,  V.  C. 

Lloyd  and  Leach  for  the  defendants,  who  were  entitled  to  the  resi- 
due. The  testator  confined  his  bequest  to  that  which  belonged  to 
him  as  a  partner.  He  had  himself  put  a  construction  upon  the  words 
which  he  had  used  by  employing  the  same  expres^on  — *  '^  shares  and 
interest "  —  when  alluding  to  other  companies  in  which  no  policies 
existed. 

W,  X  Bovill  for  the  trustees. 

jR.  Palmer  in  reply.  It  was  the  testator's  intention  to  place  the 
legatees  in  his  own  position  as  to  these  shares,  apd  he  desired  them 
to  retain  the  qualification  necessary  for  them  to  hold  the  shares. 

Knight  Bruce,  L.  J.  The  burden  of  the  argument  in  this  case 
was  upon  the  appellants,  as  alleging  a  particular  and  specific  bequest 
in  their  favor,  and,  therefore,  they  were  bound  to  show  an  intention 
in  their  favor.  The  respondents,  who  were  the  residuary  legatees,  and 
must  have  the  property  unless  it  were  effectually  given  away  from 
them,  were  under  no  such  obligation.   He  thought  that  the  appellants 
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had  failed  in  their  case.  How  the  matter  would  have  stood  if  the 
testator  had  not  in  fact  been  a  shareholder,  or  had  said  that  he  gave 
to  the  appellants  all  his  share  and  interest  in  the  stock  and  funds  in 
the  Rook  Assurance  Company,  was  immaterial,  because  the  testator 
was  a  shareholder;  and,  as  the  testator  had  not  said  so,  the  bequest 
could  not  be  considered  as  giving,  in  sxidition  to  his  shares,  the  benefit 
of  the  policy  which  the  testator  had  upon  his  own  life,  though  in  fact 
the  same  was  made  a  charge  upon  the  stock  and  funds  of  the  com* 
pany.  It  was  not  material  that  he  was  bound  either  to  be  a  policy 
holder  himself,  or  to  procure  some  other  person  to  be  so  by  way  of 
substitute  for  him.  In  the  nature  of  things  the  benefit  of  the  policy 
could  not  accompany  the  shares,  as  it  became  a  demand  payable  at 
once  on  his  death.  As  to  what  the  testator  said  of  ^<  all  the  interest,'' 
and  ''  all  the  advantages  to  be  derived  therefrom,"  that  his  lordship 
considered,  if  material  at  all,  was  only  so  as  showing  that  the  test^ 
tor  had  no  objection  to  a  superfluity  of  words.  By  his  shares  and 
interests  he  meant  bis  shares  —  the  full  benefit  of  the  shares  —  his 
whole  interest  therein,  and  nothing  else.  The  conclusion  of  the 
Master  of  the  Bolls  appeared,  therefore,  to  be  correct. 

TuRNBR,  L.  J.  This  testator  had  given  to  the  appellants  ^  the 
whole  and  all  and  every  of  my  shares  and  interest  in  the  Bock  Life 
Assurance  Company,  and  all  the  advantages  to  be  derived  therefrom." 
It  appeared  that  he  had  200  shares  in  the  company,  and  by  the  rules 
of  the  office  every  holder  of  shares  in  that  company  was  bound  to 
assure  for  5L,  or  procure  another  person  to  do  so,  for  each  share.  The 
testator  accordingly  had  an  assurance  for  1,000/.,  and  bonuses  upon 
that  assurance  to  the  amount  of  800/.  The  question  was,  whether 
the  policy  of  assurance  for  1,000/.,  and  the  bonuses  thereon  passed  to 
the  legatees  by  the  description  of  the  "whole  and  all  and  every 
of  my  shares  and  interest  in  the  Bock  Life  Assurance  Company."  If 
the  testator  had  no  other  interest  than  the  policy  and  bonuses,  there 
could  be  little  doubt  that  they  would  have  passed  by  this  description ; 
for,  though  the  policy  was  a  claim  against  the  company,  and  not  an 
interest  therein,  still  it  gave  a  right  to  a  sum  of  money  out  of  the 
funds  of  the  companv,  and  in  this  sense  would  be  an  interest  in  the 
company,  and  would  answer  the  description  if  there  were  nothing 
else  to  answer  to  it.  But  here  the  testator  had  the  shares,  and  there 
were  bonuses,  part  of  which,  according  to  the  company's  deed,  were  to 
be  added  to  and  form  part  of  the  shares ;  and  the  other  part  was  to  be 
added  to  and  form  part  of  the  policy.  The  testater,  therefore,  must 
have  used  the  words  <^  interest  in  the  Bock  Life  Assurance  Company," 
in  one  of  these  senses,  either  to  describe  the  interest  in  the  policy,  or 
referring  to  it  as  identical  with  "  shares ;"  or  the  testator  might  have 
used  it  with  reference  to  the  bonuses.  We  must  look  to  the  context 
to  see  the  sense  in  which  he  had  used  it.  With  |eference  to  the  sense 
first  suggested,  of  its  b^ing  used  to  describe  the  policy,  the  descrip- 
tion, to  say  the  least  of  it,  was  extremely  inaccurate,  for  the  policy 
was  a  claim  upon  the  company,*and  not  an  interest  therein ;  and  it 
was  very  singular,  if  he  wished  to  pass  the  policy,  that  he  did  not 
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mention  it  It  was  not,  however,  the  fiict,  that  he  wished  to  pass  the 
policy.  Bat  going  farther  into  the  language  of  the  will,  as  to  the 
point  whether  the  word  ^^  share  "  was  used  in  this  will  as  identical 
with  the  word  ^^  interest,"  his  lordship  tbpaght  that  it  appeared  upon 
the  will  that  that  was  the*  true  meaning  of  the  testator.  He  had 
given  other  property  in  the  sanie  terms,  ^'  all  his  share  and  interest  in 
the  Metropolitan  Lioan  and  Investment  Society,"  ^  aU  his  share^  and 
interest  in  the  New  York  Five  per  Cent  Water  Stock,"  "  aU  his  share 
and  interest  in  the  British  and  Colonial  Bank  and  Loan  Company ;" 
and  in  the  codicil  there  was  a  very  remarkable  expression  as  referred 
to  the  ^'  shares  and  interest  which  I  formerly  had  in  the  Metropolitan 
Loan  and  Investment  Company,"  ^'  I  do  hereby  give  the  whole  of  my 
shares  and  interest  in  the  British  and  Colonial  Bank  and  Loan  Com« 
pany,  if  they  shall  be  in  mv  possession  at  my  death."  But  there  was 
a  better  clue  to  the  expression  in  another  part  of  the  will,  by  whidi 
the  testator  in  these  terms  referred  to  shares  in  the  Reversionary  In* 
terest  Society,  directing  the  trustees  '^to  hold  the  whole  and  aU  and 
every  of  my  shares  and  interest  in  the  Reversionary  Interest  Society, 
and  to  pay  the  interest,  dividend,  and  annual  produce  or  profit  thereof 
to  Elizabeth  Margaret  Douglas  Money  during  her  lifetime,  and  on 
her  decease  to  convey  the  same  with  any  interest,  dividend,  or  pro- 
duce which  may  have  become  due  thereon,  to  the  lawful  child  or 
children  of  the  said  E.  M.  D.  Money  by  her  present  husband."    There, 

-  therefore,  the  testator  had  clearly  used  the  word  '^  shares  "  as  equiva- 
lent to  '<  interest "  which  he  had  previously  used  His  lordship,  there* 
fore,  thought  it  was  evident  that  upon  that  clause,  and  also  upon  the 

.  expression  which  was  used  in  the  codicil,  that  the  word  interest  was 
used  simply  as  identical  with  a  more  full  explanation  of  the  word 
^  shares."  The  third  suggestion  was  that  with  reference  to  the  bo- 
nuses upon  the  policies.  It  appeared,  by  the  deed  of  the  companyi 
that  the  bonuses  to  be  made  by  this  company  were  to  be  divided  into 
three  parts,  of  which  one  third  was  to  form  part  of  the  share.  It  was 
true  tnat  l^ese  bonuses,  which  were  to  be  added  to  and  form  part  of 
the  shares,  would  have  passed  under  the  words  '^  interest "  or  ^  shares  f* 
and  it  was  much  more  probable  that  he  should  have  intended  t&is, 
than  to  describe  the  policy  by  these  words.  Some  reliance  was  placed 
upon  the  words  '^advantai^s  to  be  derived  therefrom."  These  words 
did  not  appear  to  affect  the  question  in  favor  of  the  appellants.  The 
words  ^<  to  be  derived  therefrom,"  were  prospective,  and  his  lordship 
thought  rather  tended  against  the  appellants.  He  considered,  there- 
fore, that  the  policy  and  bonuses  did  not  pass. 
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J&i  re  Sharpley's  Trusts.^ 

April  13, 1853. 

Trustee  Act  —  Chancery  I^actice  Amendment  Act. 

m 

Where  some  only  of  the  parties  interested,  presented  a  petition  under  the  Trustee  Act,  1850, 
the  court  held  that  it  conld  make  the  order  wider  the  51st  section  of  the  Chancery  Prac- 
tioe  Ameodment  Act. 

In  1824,  William  BaHock,  Barrcndered  certain  copyhold  messnages, 
ia  the  comity  of  Chester,  to  secure  payment  of  400^  to  Thomas 
Bbigrpley.  Sharpley's  interest  became  vested  in  his  three  grand* 
daughters,  who  were  duly  admitted  as  tenants ;  and  two  of  them 
were  infants  at  the  time  of  filing  the  petition.  William  Bullock,  the 
surrenderor,  died  in  1841,  leaving  six  children  and  two  ffrandchildren, 
who  represent  as  cestuUque  trustent  his  interest  in  the  &nds  in  ques* 
tion. 

Certain  persons  having  purchased  these  lands,  it  became  necessary 
to  obtain  a  re-snirender  of  them,  and  a  petition  was  acooidingly  pre* 
sented  for  that  purpose  by  the  trastees,  by  five  of  the  cestnUsque  truH' 
entj  and  by  the  purehasers. 

RenshaWj  in  support  of  the  petition,  referred  to  the  Trustee  Act, 
1850, 14  &  15  Vict*  a  60,  s.  37,  which  enacts,  that  any  order  concern* 
ing  any  lands,  stock,  &c.,  subject  to  a  trust,  may  be  made  upon  the 
application  of  any  person  beneficially  interested  in  such  lands,"  Sic 
Now,  although  there  v^ere^  some  only  of  the  eeaiui$qae  trustent  before 
the  covnt,  yet,  the  court  bad  power  to  make  the  order  in  absence  of 
the  others,  under  the  15  Sc  16  Vict  c.  86,  s.  51,  which  gives  the  court 
power  to  adjudicate  on  questjons  arising  between  parties,  notwith- 
standing that  they  may  be  some  only  of  the  parties  intae^»d  in  the 
property  respecting  which  the  question  may  have  arisen. 

KiNi>RRSLnr,  V.  C,  conceived  that  be  had  power  under  15  &.16 
Vict  c  86,  to  make  the  order. 

Order  aeeordingiy. 
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Beaufort  v.  Patrick. 


Duke  of  Beaufort  v,  Patrick.^ 

March  IS  and  14,  and  April  16, 1858. 

Joint'  -^^ck  Company — Agreement  with  Lessees — Reversioner  ^^Com^ 

pensation —  Acquiescence. 

A  granted  a  lease  of  land  to  B  in  ^779.  In  1794,  an  act  was  obtained  for  a  canal,  part  of 
which  was  to  pass  over  the  land  demised,  and  to  be  made  bj  C.  On  the  neglect  or  refusal 
of  C,  or  of  the  other  authorized  persons,  to  complete  the  respective  portions  of  the  canal 
within  two  rears,  the  defaalter  was  to  pay  50(V.  per  annum  nntil  completion.  C's  portion 
of  the  canal  was  not  completed  withm  the  time  specified,  but  was  subsequently  made, 
under  an  arrangement  between  C  and  B,  the  lessee.  Ko  compensation  was  made  to  A  in 
respect  of  his  reversion,  but  all  the  acts  of  C  were  done  with  the  consent  of  the  proprietora 
of  the  lands  of  whom  A  was  one.  In  1783,  A  mortgaged  his  reversion,  which  was  sold  in 
1794,  to  D,  under  a  decree  of  the  court.  The  particulars  of  sale,  contained  a  statement 
that  the  canal  was  to  pass  through  the  land.  In  1844,  the  lease  to  B  expired,  and  the 
devisees  of  D  brought  an  action  of  ejectment  against  C,  to  recover  the  land  covered  by 
the  canal,  and  obtained  a  verdict 

In  a  suit  by  C  against  the  devisees  of  D,  for^an  injunction  to  reitrain  further  prooeedingo 
in  the  action,  and  for  a  conveyance  to  C :  — 

Stld^  Ist,  That  the  time  for  making  the  canal  was  unlimited ;  subject,  howerer,  to  the  pay^ 
ment  of  500^  per  annum,  after  the  expiration  of  the  specified  time  until  completion. 
Secondly,  That  A  had  acquiesced,  and  was  not  entitled  to  the  land.  Thirdly,  That  the 
devisees  of  D  were  not  bound  .by  the  acts  of  A ;  but  that  D,  having  purdiased  with  the 
knowledge  that  the  canal  was  to  remain  for  the  benefit  of  the  public,  his  devisees  could 
not  intemre  with  this  easement  But,  fourthly,  That  they  were  entitled  to  compensation 
for  the  real,  and  not  the  fictitious,  value  of  the  land  at  the  time  the  reversion  fell  in,  with 
interest  at  4  per  cent  from  that  time,  and  on  payment  the  devisees  were  to  execute  proper 
conveyances  to  C. 

By  indenture  of  lease,  dated  15th  November,  1779,  John  Bennett 
Popkin  demised  to  John  Morris  certain  copyhold  lands  and  heredita- 
ments, within  the  Fee  of  Trewyddfa,  in  the  coanty  of  Glamorgan, 
for  a  term  of  sixty*five  years.  Morris  soon  afterwards  erected  copper- 
smelting  works,  and  for  the  purposes  of  his  business  cut  a  canal  partly 
through  the  demised  lands.  ^ 

In  1793  a  company  was  formed  for  the  purpose  of  making,  under 
authority  of  parliament,  a  canal,  to  be  called  the  Swansea  Canal, 
which  was  to  pass  through  the  lands  comprised  in  the  lease  to  Moiris. 
In  1794  the  act  passed. 

By  the  12th  section  of  the  act,  the  then  Duke  of  Beaufort,  to  the 
exclusion  of  the  company,  was  empowered  and  required  at  bis  own 
expense  to  make  so  much  of  the  canal  as  passed  through  the  Fee  of 
Trewyddfa,  of  which  he  was  lord,  and  all  the  necessary  powers  were 
given  to  the  duke  for  this  purpose. 

Section  14th  fixed  the  times  within  which  the  different  portions  of 
the  canal  were  to  be  completed,  and  provided  that  if  the  company  or 
the  duke  <<  shall  neglect  or  refuse  to  make  and  complete  the  said  canal 
within  the  times  so  limited  as  aforesaid,  then  and  in  such  case  the 
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party  so  neglecting  or  refusing  shall  pay  to  the  other  the  smn  of 
5002.  per  annnm,  until  the  same  shall  be  made  and  oompletedf  and  so 
in  proportion  for  any  less  time  than  a  year. 

Section  15th  empowered  the  duke  to  take  toUs. 
Section  44th  enacted  that  the  commissioners  appointed  for  the 
purpose  of  settling  differences  between  the  company  and  the  land* 
owners,  should  Qot  receive  complaints  for  injury  or  damage,  unless 
application  should  have  first  been  made  to  the  company  within  three 
calendar  months  next  after  such  injury  or  damage. 

By  an  indenture,  dated  9th  day  of  August,  17^,  and  made  between 
the  then  Duke  of  Beaufort  of  the  one  part,  and  Morris  and  his  pari> 
ners  (Elliott,  Lockwood  &  Co.)  of  the  other  part,  it  was  agreed  that 
the  duke,  and  Elliott,  Lockwood  &  Co.,  during  the  residue  of  the 
term  of  ninety-nine  years,  should  be  j&intly  interested  in  making  and 
maintaining  the  canal  through  the  said  Fee  of  Trewyddfa,  and  that 
the  canal  already  made  by  Morris,  should  be  widened  and  improved, 
BO  as  to  form  part  of  the  said  intended  canal. 

In  1797,  the  Swansea  Canal,  including  that  portion  within  the  Fee 
of  Trewyddfa,  was  opened  to  the  pubUc.  * 

In  the  year  1783,  Popkin  mortgaged  an  estate  called  the  Forest 
estate,  which  included  the  copyhold  lands  and  hereditaments  com- 
prised in  the  lease  to  Morris,  to  John  Parry  in  trust  for  Albany  Wallis. 
In  the  years  1793  and  1794,  orders  were  made,  in  a  suit  against 
Popkin,  for  the  sale  of  the  Forest  estate.  In  1800,  John  CaUand  was 
declared  the  purchaser,  and  having  paid  the  purchase-money  was  let 
into  possession.  The  particulars  of  sale  under  which  CaUand  bought, 
were  prepared  after  the  canal  act  had  passed,  but  before  the  canal 
had  been  made,  and  they  contained  a  statement  that  the  canal  \(ynld 
be  made  through  the  estate.  Calland  died  in  1803,  having  devised 
the  estate  to  the  defendants.  The  purchase  was  finally  completed, 
in  pursuance  of  an  order  made  in  the  suit,  dated  the  22d  oi  February, 
18^,  and  on  the  27th  December,  1827,  the  customary  heirs  of  John 
Parry  surrendered  to  the  use  of  Calland  and  Hawkins  ^all  and  sin- 
galar,  the  customary  messuages,  lands,  and  hereditaments,  surrendered 
by  John  Bennet  Popkin,  to  the  use  of  Albany  Wallis,  his  heirs  and 
assigns,  at  a  court  holden  for  the  said  manor  on  or  about  the  4th  of 
April,  1783.'*    Popkin  died  in  1804. 

In  the  year  180o  the  agent  of  the  duke  wrote  and  sent  a  letter  to 
the  solicitors  of  the  devisees  under  Calland'swiU,  in  which  the  follow- 
ing passage  occurs: — <' If  you  can  give  me  any  information  upon 
the  subject  of  the  consideration  to  be  paid  by  the  Duke  of  Beaufort 
for  the  land  taken  from  Mr.  Popkin's  property,  it  will  be  very  accept- 
able,  as  the  business  must  now  be  brought  to  a  conclusion,  either  by 
a  settlement  between  the  parties  interested,  or  by  caUing  out  the  com- 
missioners." 

The  lease  to  Morris  expired  in  1844,  and  soon  after  an  action  of 
ejectment  was  brought  against  the  duke  by  the  devisees  of  Calland, 
(the  first  four  defendapts  to  this  suit,)  to  recover  so  much  of  the  land 
and  banks  of  the  Swansea  Canal  as  were  situated  within  certain 
boundaries  and  within  the  Pee  of  Trewyddfa.    The  verdict  upon 

3* 
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liie  trial  of  the  action  was  in  favor  of  the  plaiotifib^  subject  to  a  spe^ 
dal  case  to  be  turned  into  a  special  verdict  The  case  was  argued  ia 
the  Court  of  Exchequer,  when  the  plaintiffs  were  held  to  be  entitled 
to  recover  in  the  action. 

In  the  q>ecial  case  it  is  stated  that  no  payment  or  other  satisfaction 
was  made  or  agreed  to  be  made  to  the  owners  or  pro|Mrietors  of  titm 
lands  taken  for  the  purposes  of  the  canal ;  but  every  thing  that  was 
done  by  the  duke,  was  done  with  the  full  consent  and  approbatioo, 
and  in  accordance  with  the  wishes  of  such  owners  and  proprietors  ; 
that  no  record  of  any  conveyance  or  other  proceedings  whatever, 
taken  under  the  said  act,  of  any  lands  taken  throughout  its  course, 
was  to  be  found  in  the  office  of  the  clerk  of  the  peace,  except  the 
maps  and  book  of  reference  deposited  by  the  projectors  of  the  canal 
before  .the  passing  of  the  act,  which  showed  that  the  canal  was  to 
pass  through  the  lands  in  question,  described  as  the  copyhold  pro- 
perty of  John  Bennett  Popkin,  in  the  occupation  of  John  Morris. 

In  1851  the  present  suit  was  instituted  by  the  Duke  of  Beaufort 
against  the  devisees  of  Calland ;  the  first  tenant  in  tail  of  the  duke's 
estates,  and  the  'Attorney-General,  praying  for  an  injunction  to  restrain 
defendants,  the  devisees  of  CaUand,  from  further  proceeding  in  the 
action  of  ejectment,  and  from  commencing  or  prosecuting  any  other 
proceedings  at  law  against  the  plaintiff  for  recovering  possession  of 
the  (premises,  for  a  conveyance  from  the  devisees  to  the  plaintiff,  he 
offering  to  pay  to  the  defendants  any  compensation  wMcn  might  br 
due  under  the  piovisions  of  the  Swansea  Canal  Act. 

The  SoHcUoT'  Oeneral^  W.  M  James^  and  OrachnaU,  appeared  for 
the  plaintiff 

CangAeU,  for  the  Marquis  of  Worcester 

Roundell  Pahner  wi%d  Pem^rtofi,  for  the  defendants,  the  devlseen 
of  Calland. 

• 

JVicketiSy  for  the  Attcwney-GteneraL 

The  arguments  sufficienUy  appear  in  the  judgment  The  follow- 
ing cases  were  cited :  Pilling'  v.  Armitage,  12  Yes.  78 ;  Datm  v.  Spw* 
Tier,  7  Yes.  230;  Clare  Hall  v.  Bdrdifig,61SBie,  273 ;  PaweU  v.  3%o. 
fnas^  6  Hare,  300 ;  Ctavervng's  case ;  ^  Duke  of  Devonshire  v.  ISgUn^ 
14  Beav.  530;  s.  c.  7£ng.  Bep.  39. 

The  Master  of  the  Roli^.  The  question  argued  before  me  iS| 
whether  the  facts  of  this  case  do  not  raise  an  equity  which  this  court 
will  enforce,  by  preventing  the  defendants  from  exercising  their  legal 
right ;  and  if  so,  whether  the  court  will,  in  so  restraining  the  defend- 
ants, impose  upon  the  plaintiff  any,  and  if  any,  what,  conditions ;  in 
other  words,  I  am  of  opinion  that  tiie  question  I  have  to  determine 


^  Befiorred  tom/iidbon  v.  QKor,  (»  Yei.  688. 
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18,  ix^hether  there  has  been  such  an  appropriation  of  this  laad  to  th« 
public  as  binds  the  defendants  in  equity  from  disputing  it;  and  if 
this  be  established,  whethec  the  defendants  axe  entitled  to  any  com* 
penaation ;  and  if  any,  on  what  principle* 

The  plaiidtiff  contends,  that  inasmueh  as  the  lands  sought  to  b9 
recovered  were  included  in  the  maps  and  books  of  refeience  deposited 
-with  the  clerk  of  the  peace,  and  were  part  of  the  lands  authorized  by 
the  act  to  be  taken,  and  as  every  thinff  that  was  done  by  the  duke  is 
found  to  have  been  done  with  the  full  consent  and  approbation  and 
in  accordance  with  the  wishes  of  the  owjien  and  proprietors,  which 
class  ittclndes  Popldn,  the  owner  of  the  reversion  of  the  lands  in 
question,  he  must  be  taken  to  have  dedloated  this  Jaad  to  the  publia 
for  the  purpose  of  this  undertaking,  and  that  this  will  bind  the  defend- 
ants, who  olaim  under  him.  it  is  contended,  also,  on  the  part  of  the 
plaintiff,  4hat  in  no  view  of  this  case  are  the  defendants  entitled  to 
recover  possession  of  the  land ;  for  that  even  if  it  be  hdd  that  Pop 
kin  did  not  dedicate  the  land  to  the  uadertakipg,  atlU,  that  the  only 
claim  which  the  defendants  can  enforce  is,  to  be  {wid  a  fair  and  rea» 
aonable  compensation.  All  presumption  of  compensation  .arising 
from  length  of  time,  is  exdnded  by  the  fact  found  by  the  special  ver^ 
diet,  that  no  payjaeat  or  other  satis&etion  wais  made,  or  agreed  to  b^ 
made,  to  the  proprietors  of  the  lands  in  question. 

The  ddienaants  contend,  first,  that  there  has  been  no  appropriatioii 
to  the  public  at  all  of  tins  portion  of  the  canal ;  secondly,  that  nothing 
which  has  taken  place  has  been  done  in  such  a  manner  as  to  affect 
Popkin;  tiiirdly,  that  even  if  Popkin  be  bound»the  defendants  do  not 
claim  under,  and  ave  in  no  respect  affected  by  the  acts  of,  Popkin*    . 

On  the  fe»t  point,  it  is  urged  that  the  eanal  through  the  Fee  of 
Trewyddfa  was  not  made,  in  fact,  under  the  authority  of  the  act,  for 
that  the  statute,  by  the'14th  section,  leqjoiied  that  the  canal  should 
be  made  within  two  years  from  the  passing  of  the  act,  and  limited 
the  time  for  making  it  to  that  period ;  that  consequentiy  the  compulf 
sory  powers  of  the  act  ceased  on  the  expiration  of  thai  time,  and  the 
vest  of  its  provisions  have  no  bearing  on  tl^  question  at  issue,  and 
that  as  the  canal  was  made,  so  it  dm  only  be  maintained,  if  at  all, 
by  arrangement  between  the  duke  and  the  proptietors  of  the  lands. 
I  am,  however,  of  opinion  that  this  is  not  the  true  construction  of  the 
14th  section,  but  that  the  final  part  of  the  sectiou  control^  the  tim^ 
limited  by  the  previous  part  It  could  not  have  been  the  intention 
€i  the  legislatnre  to  impose  payment  of  %  pei^ual  annuity  of  500Z. 
in  case  the  canal  was  not  completed  in  two  years,  which  would  be 
the  resuh  of  holding  that  when  two  /eais  had  expired,  it  could  not 
afterwards  be  made  under  that  act  la  my  opinion  the  real  meaning 
is,  that  the  time  is  unlimited ;  but  with  this  proviso,  that  if  it  be  Aot 
completed  wHhin  two  years,  a  sum  «hall  be  paid,  by  way  of  penalty 
for  the  excess  beyond  that  period,  at  the  rate  of  500/.  per  annum. 

On  the  question  whether  Popkin  was  bound  by  what  took  place, 
it  is  contended  that  he  has  stood  b^  and  encouraged  the  acts,  and 
cannot  now  complain  or  interfere  with  the  enjoyment  of  that  which 
he  has  permitted  to  be  done.    The  defeadaots  4o  uot  dispute  this 
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general  propositioii,  bat  draw  a  distinction  to  be  found  in  the  cases 
of  Gare  Hali  v.  Hardinffy  6  Hare,  273^  and  Pilling'  v.  Armiloffej  12 
Ves.  78,  where  it  is  beldf  that  the  encouragement  given  to  the  lessee 
will  not  affect  the  reTersion,  or  give  the  lessee,  or  any  one  claiming' 
under  him,  any  additional  rights  because  he  knew  what  his  titie  and 
his  length  of  tenure  were.     The  permission,  therefore,  given  by  the 
landlord  to  the  lessee  cannot  bind  or  affect  his  reversion.    I  concur 
in  this  principle,  but  I  am  of  opinion  that  it  is  not  strictly  applicable 
to  this  case.    A  cut  of  private  canal  had  been  made  by  the  lessees, 
with  the  consent  of  Popkin.     This  could  not  bind  his  reversion  ;  bat 
this  canal  was  not  of  the  dimensions  required  by  the  act,  although  it 
was,  when  improved  and  widened,  to  form  a  portion  of  it    Popkin 
bad  full  knowledge  of  the  canal  act,  and  every  thing  relating  to  iti 
His  name  is  mentioned  as  a  proprietor ;  and  it  is  also  provided  that 
bis  right  and  interest  in  the  Fee  of  Trewyddfa  shall  not  be  altered  or 
lessened  except  so  far  as  is  necessary  for  making  and  using  that  part 
of  the  canal  which  was  to  pass  through  and  over  that  fee.    This 
extension  and  improvement  of  the  canal  through  Trewyddfa  also  took 
place  by  an  arrangement  between  the  duke  and  the  lessees  for  the 
purpose  of  making  it  correspond  with  the  rest  of  the  canal ;  and  an 
arrangement  was  made  between  them  as  to  the  division  of  the  tolls, 
which  was  not  in  accordance  with,  or  authorized^  by,  the  lease  from 
Popkin.    It  is  expressly  found  by  the  special  verdict  that  every  thing 
done  by  the  duke  was  with  the  consent  of  the  owners  and  proprietors, 
of  whom  Popkin  was  one.    It  would,  therefore,  be  contrary  to  the 
principles  of  Equity,  if  I  were  to  confine  this  consent  to  the  arrange- 
ment between  Popkin  and  his  tenant,  by  which  the  original  cut  was 
made,  and  to  permit  Popkin,  the  owner  of  the  property,  who  had 
sanctioned  the  improvement  and  widening  of  the  canal  through  his 
land,  so  as  to  make  it  correspond  with  the  dimensions  required  by  the 
act,  and  who  had  known  and  approved  the  division  of  the  tolls,  which 
could  onl^  be  levied  by  the  authority  of  that  act,  to  assert  that  he 
meant  this  permission  to  be  temporary  only  until  the  lease  to  one  set 
of  the  parties  to  the  agreement  had  concluded,  and  although  the  act 
pointed  to  permanence,  to  aUow  him  to  insist  on  a  right  to  destroy 
that  canal,  and  put  an  end  to  the  very  thing  of  which  he  had  approved. 
'  I  am  of  opinion,  therefore,  that  so  feur  as  ropkin  is  concerneo,  and  so 
far  as  regards  any  persons  claiming  through  him,  he  and  they  must 
be  held  bound  to  this  extent,  that  he  is  not  entitied  to  obtain  posses- 
sion of  the  land  covered  by  the  canal,  or  to  interrupt  or  interfere  witii 
the  use  thereof. 

The  next  question  is,  whether  the  defendants  are  bound  by  the  acts 
of  Popkin,  and  if  not,  whether  \hey  are  affected  by  any  separate  and 
independent  circumstances,  which  make  it  inequitable  that  they  should 
be  allowed  to  exercise  their  legal  rights  and  obtain  possession  of  the 
land  covered  by  the  canal.  I  am  of  opinion  that  the  defendants  are 
not  bound  by  the  acts  of  Popkin,  except  so  far  as  it  appears  that  their 
testator  had  a  knowledge  of  those  acts.  They  are  dearly  bound  by 
every  thing  that  bound  their  testator,  Calland,  and  I  think  Calland 
could  not,  after  his  purchase,  have  contended,  with  success,  that  he 
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was  entitled  to  resume  the  land  occupied  by  the  canal  after  the  ex- 
piration of  the  term  of  sixty-five  years.  He  bought  under  particulars 
of  sale,  which  expressly  stated  the  intention  to  make  it  He  bought 
at  a  time  when  it  had  actually  been  completed,  and  therefore  when 
he  knew,  or,  according  to  the  rules  of  this  court,  must  be  taken  to 
have  known,  that  the  canal  was  in  existence.  I  am  of  opinion  that 
he  bought  with  the  knowledge,  and  subject  to  the  implied  conditioui 
that  the  canal  was  to  remain,  and  was  to  be  used  for  the  benefit  of 
the  public  for  ever  thereafter,  and  that  neither  he  nor  his  devisees,  nor 
those  who  represent  them,  can  prevent  the  enjoyment  of  this  easement 
in  future. 

On  the  subject  of  compens^on  I  have  had  more  difficulty.     The 

finding  in  the  special  verdicfc  and  the  letter  of  the  duke's  agent  in 

January,  1808,  precludes  the  presumption,  which  otherwise  might 

have  arisen,  of  a  con^jya^ce  of  the  reversion,  and  that  Calland 

bought  in  the  belief  tjat  rfuch  had  been  the  case.     But  not  merely 

does  the  verdict  negptivtf  any  agreement  for  payment  of  oompensa- 

,  tion  to  the  owner  fi  **^®  reversion,  and  not  only  doea  the  letter  of  the 

duke's  agent  shpi^  *^^^  *^®  question  of  compensation  was  then  under 

discussion  betveefl  the  devisees  of  Calland  and  the  duke ;  but  the 

surrender  m^^  under  the  order  of  1822  includes  the  whole  of  tba 

land  menti^nei  in  the  particulars  of  sale  published  before  the  canal 

was  made,  add  the  whole  surrender  by  Popkin  to  WaUis  in  1783,  and 

including,  ifterefore,  the  land  occupied  by  the  canaL   Although,  there* 

fore,  I  an:  of  opinion  that  the  defendants  cannot  be  allowed  to  obtain 

possession  of  that  portion  of  the  canal,  and  to  interrupt  the  traffic 

upon  it  7^^  ^^^y  niust  be  entitled  to  receive  some  fair  and  reasonable 

comr^nsation  for  their  interest  in  the  land.    That  compensation  can- 

not.  1  think,  be  ascertained  under  the  powers  of  the  act,  for  the  44th 

section  limits  the  time  within  which  complaints  for  injury  are  to  be 

zaade  to  the  commissioners,  and  I  think  it  would  not  now  be  possible 

to  call  out  the  powers  of  the  commissioners.  I  must,  therefore,  myself 

determine  on  what  principle  the  compensation  is  to  be  assessed ;  that 

is,  whether  the  plaintiff  ought  to  pay  what  the  value  of  the  reversion 

was  in  1797,  when  possession  was  taken  under  the  act,  or  whether 

the  value  when  the  reversion  fell  in  should  be  ascertained.    I  think 

the  compensation  cannot  be  on  the  principle  of  what  the  value  of 

the  reversion  was  in  1797.     The  duke,  under  whom  the  plaintiff 

claims,  might  then  have  ascertained  that  value  under  the  powers  of 

the  act,  and  have  paid  or  tendered  it  to  the  persons  entitled.     He 

cannot  properly  obtain  any  advantage  by  having  abstained  from  so 

doing.    He  has,  in  fact,  taken  and  paid  for,  either  in  money  or  by  the 

arrangement  of  1797,  the  residue  of  the  lease  of  1779,  so  far  as  it 

comprised  land  coveied  by  the  canal ;  but  he  has  not  paid  for  the 

reversion  subject  to  that  lease,  and  he  has  waited  for  this  purpose  till 

the  lease  has  expired*    Until  that  period  had  arisen,  there  was  no 

mode  by  which  the  purchasers  of  the  reversion  could  have  enforced 

payment     If,  under  the  44th  section,  they  w«e  bound  to  complain 

within  three  months  after  the  canal  was  completed,  they  could  not 

have  prootoded  by  injunction,  because  they  had  sanctioned  the  mak- 
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kig  of  the  canal,  and  after  it  was  completed  the  use  of  it  would  not 
have  been  waste.  It  is  trae  that  they  might,  within  three  months 
after  completion  of  the  canal,  have  applied  to  the  commissioners  for 
compensation,  and  so  also  might  the  dnke.  Possibly,  as  was  sng^ 
sested  at  the  bar,  the  smallness  of  the  sam  prevented  them  mutnally 
iTom  having  recourse  to  this  process ;  but  the  same  principle  mu»t 
regulate  the  decision  of  the  court,  whether  the  value  of  the  reversion 
be  large  «r  small 

During  the  whole  of  the  time  that  has  elapsed,  the  money  which 
ought  to  have  been  applied  in  poiying  the  owner  of  the  reversion  has 
been  in  the  pocket  of  the  duke,  and  those  who  claim  under  him,  and 
during  the  whole  of  that  time  also  ike  leversion  has  been  gradually 
increasing  in  value.  The  plaintiff  c^nb^t,  I  think,  be  charged  on  the 
principle  of  compound  interest ;  but  \ie  ins  waited  fill  the  property 
has  ceased  to  be  reversionary,  and  is  thtret^e  increased  in  value  as 
it  now  exists.  I  am  of  opinion,  that  the  plrf^ntiff  must  pay  for  the 
value  of  the  land  at  the  time  when  the  reversion  fell  in.  At  the  same 
time,  I  am  of  opinion,  that  the  defendants  art  entitled  only  to  be  • 
paid  the  fair  and  reasonaMe  value  of  the  land,  at  -£  the  same  were 
not  wanted  for  the  purpose  of  the  canal ;  not  a  ftnciful  amount, 
based  upon  calculations  of  possible  advantages  not  iK  existence,  or 
upon  any  supposed  diminution  of  advantage  to  the  resi;  of  their  pro- 
perty, under  what  is  usually*  called  severance.  I  ptopoxe  to  require 
the  [daintiff  and  defimdants  to  lay  before  me  evidence  oi  rke  value 
in  September,  1844,  when  the  torm  expired.  When  this  n  done, 
either  by  aCTcement  between  the  parties,  or  by  my  decision  on  the 
evidence  laid  before  me,  I  will  make  a  decree  ordering  thaei;^  upon 
payment  of  the  sum  so  ascertained,  with  interest  at  4  per  cent^om 
September,  1844,  the  defendants  are  to  execute  all  proper  oonxey. 
ances.  The  injunction  already  granted  to  be  continued.  As  ea^^h 
party  has  claimed  more  than  in  my  judgment  he  is  entitled  to,  IsbaH 
make  no  order  as  to  costs ;  each  party  must  pay  his  own.  I  do  not 
intend  to  deal  with  the  question  of  costs  at  law.  I  do  not  relieve  the 
plaintiff  from  those.  The  plaintifi^  however,  mmst  pay  the  costs  of 
the  attorney-general 
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jPractice — Costs  — « Dismissal  of  Bill — DefendasUs  parting'  wiA  Inte- 
rest ~-  Disclaimsr. 

In  a  case  in  wMch,  after  the  bill  was  filed,  two  of  the  defendants,  haying  jMuted  with  their 
interest  in  the  sabject-matter  of  die  snit  to  two  co-defendants,  without  acqnainting  tibe  plain- 
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tUSb  therewith,  jpioed  in  aa  aniwer  disdaiminp^  and  claiming  to  be  dismiased  with  Goata«    A 
and  the  pluntiffs  then  amended  their  bill,  omitting  the  names  of  the  two  disclaiming  de- 
fendants,  and  afterwards  senred  them  with  a  notice  of  motion  to  dismiss  the  1)ill  wiUiout 
Qosta,  an  cider  was  made  ptursvaiit  to  the  notice  of  motion. 

This  was  a  motion  on  behalf  of  the  plaintiffs,  that  the  bill  might 
be  dismissed,  as  against  the  defendants  EUen  Hooroan  and  Jane 
Hooman,  without  costs. 

The  late  Thomas  Wood,  of  Wellington,  who  died  in  1611,  was 
the  trustee  of  a  settlement  made  previous  to  the  marriage  of  Mr.  and 
Mrs.  Oland.  Among  other  property  comprised  in  the  settlement,  was 
a  sum  of  630^,  the  interest  of  which  was  to  be  paid  to  Mi;^.  Oland 
for  her  life.  Mr&  Oland  died  in  1846,  and  the  parties  beneficiallv 
•entitled  in  remainder,  to  the  sum  of  63^/.,  filed  their  bill  in  April,  185^, 
against  the  parties  claiming  the  late  Thomas  Wood's  real  estates 
under  bis  will,  for  the  purpose  of  obtaining  payment  of  that  sum  out 
of  those,  estates.  On  the  29th  of  June,  1§52,  two  of  the  defendants, 
Mien  Hooman  and  Jane  Hooman,  who  were  interested  under  the  , 
will  of  Thomas  Wood,  conveyei}  their  interest  in  the  lands  and  here- 
ditanoents  devised  by  the  testator  T.  Wood  to  their  co-defendantS| 
William  Nicholas  Marcy  and  William  John  Slade  Foster,  on  the  2a 
of  August,  18o2.  Ellen  Hooman  and  Jane  Hooman,  put  in  their 
answer,  in  which  they  stated  that  they  had  conveyed  to  the  two 
defendants  W.  N.  Marcy  and  W.  J.  8.  Foster,  their. respective  inte- 
rests  in  the  lands  and  hereditaments  devised  by  the  testator  T.  Wood; 
and  they  thereby  disclaimed  all  interests  in  the  matters  in  question 
in  the  suit,  and  thereby  claimed  to  be  thence  dismissed  with  costs. 

After  the  answer  of  Ellen  Hooman  and  Jane  Hooman  was  put  in, 
the  bill  was  amended  by  omitting  their  names.      * 

EldertoHf  in  support  of  the  motion,  relied  on  Oabriel  t.  Btwrget^ 
5  Hare,  97. 

Renshawy  for  Ellen  Hooman  and  Jane  Hooman,  contended  that 
they  were  entitled  to  their  costs. 

The  Vice-chancellor  said  that,  as  he  understood,  since  the  bill 
had  been  filed,  two  of  the  defendants  had  disposed  of  their  interest 
under  the  will  of  the  testator,  T.  Wood,  to  two  of  their  co-defend« 
imts  interested  under  the  same  will,  and  the  court  was  applied  to  in 
order  to  get  rid  of  the  two  former  as  defendants  without  payment  of 
costs.  He  did  not  think  it  was  an  irregular  or  an  improper  applica- 
tion, but  it  was  an  unusual  one.  Instead  of  joining  in  an  answer, 
the  two  disclaiming  defendants  should  have  made  the  plaintiffs  ac- 
quainted with  the  circumstance  of  their  having  parted  with  this  inte- 
rest under  the  testator's  will  to  two  of  their  co-defendants  since  the 
bill  was  filed ;  they  should  not  have  put  in  an  answer.  It  was  obvi- 
ous the  plaintiff  could  not  have  known  what  had  happened ;  and  it 
was  the  duty  of  the  defendants,  Ellen  Hooman  and  Jane  Hooman,  to 
have  put  the  plaintiff  in  such  a  situation  as  to  have  at  once  dispensed 
with  them  as  parties  to  the  suit.   Instead  of  this,  an  answer  had  been 


36  COURTS  OP  CHANCERY,  1853. 

■    .  ,  • 

Rabbeth  v.  Squire. 

put  in  by  them,  disclaiming  any  interest  in  the  matters  in  question  in 
the  suit,  and  asking  that  the  bill  might  be  dismissed  as  against  them 
with  costs.  But  the  plaintiffs  had  taken  a  course  which  was  not  quite 
proper ;  for  they  had  struck  these  individual  defendants  out  of  the 
record,  by  amending  their  bill,  without  in  any  way  dealing  with  them 
as  defendants,  except  by  serving  them  with  a  notice  of  the  present 
motion.  In  this  respect  the  plaintiffs  had  pursued  an  irregular  and 
precipitate  course.  *  But  as  jt  was  perfectly  clear  the  disclaiming 
defendants  ought  to  have  informed  the  plaintiffs  that  they  had  parted 
with  their  interest  under  the  testator's  will  to  two  of  their  co-defend- 
ants, since  the  bill  was  filed,  instead  of  putting  in  their  answer,  he 
should  make  an  order  dismissing  them  as  defendants  without  costs. 
Vide  Knox  v.  Broumy  1  Cox,  3^9 ;  2  Bro.  C.  C.  186. 


Babbeth  17.  Squire.* 

« 

April  30, 1853. 

Practice -^CammencemetU  and  Heading  of  Answer, 

An  answer  niAy  be  filed,  notwithstanding  the  heading  does  not  contain  all  usnal  words. 

Simpson  applied  for  leave  to  file  an  answer,  which  the  clerk  of 
records  and  writs  had  refused  to  receive,  on  the  ground  that  it  was 
irregular  in  form.  The  irregularity  was  that  the  answer  commenced, 
^  The  answer  of  the  defendant  E.  Squire,"  but  omitted  the  usual  words 
^  to  the  bill  of  complaint  of  the  said  complainant."  He  contended 
that  these  words  were  unnecessary.  The  answer  was  headed  in  the 
stdt,  and  it  therefore  sufficiently  pointed  out  the  bill  to  which  it  was 
an  answer. 

The  Vice-Chancellor  said  the  answer  might  be  filed.  It  was 
shown  by  the  heading -what  bill  it  was  an  answer  to,  and  he  did  not 
see  why  the  defendant  might  not  be  indicted  for  perjury  upon  it,  if 
it  was  false. 
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Waldnm  v,  Fnno«t. 


Waldron  V.  Frances.^ 

April  8d,  1853. 

Costs  —  Administration  —  Legatee^ s  Suit  —  Insufficient  Funds. 

Where  the  fund  is  insofficient,  a  legatee  filing  a  bill  on  behalf  of  himself  and  all  the  other 
lep^atees  to  have  the  estete  administeted,  is  entitled  to  costs  as  between  solicitor  and 
dient 

The  bill  in  this  case  had  been  filed  by  a  legatee  for  the  purpose  of 
having  the  testator's  estate  administered.  The  estate  proved  insuffi* 
cient  K>r  payment  of  debts  and  legacies.  The  case  now  came  on  on 
further  directions  and  costs,  and  the  only  question  was,  whether  the 
plaintiffs  should  have  their  costs  as  between,  solicitor  and  client 

Chandless  and  Eddis^  for  the  executors,  contended  that  the  role 
which  applied  to  creditors  suing  did  not  apply  to  legatees.  Western 
Y.  Clowes  J 15  Sim.  610 ;  Wroughton  v.  CbJ^uAotin,  1  De  G.  &  Sm.  357. 

HdUj  for  the  plaintiff,  contended  that  in  all  the  ca^s  where  costs 
as  between  solicitor  and  client  had  been  refused, it haobeen  on  some 
particular  ground.  In  Wroughton  v.  Colquhoun^  the  plaintiff  was 
allowed  his  costs  as  between  solicitor  and  client,  so  far  as  the  pro* 
ceedings  taken  had  benefited  the  estate. 

[The  Vice-Chancellor.  Can  you  show  me  any  precedent  for 
giving  costs  as  between  solicitor  and  client.  It  seems  difficult  to 
understand  why  any  difference  should  be  made  between  a  creditor 
suing^n  behalf  of  himself  and  all  other  creditors,  and  a  legatee  on 
behali  of  himself  and  all  other  legatees,  but  in  the  absence  of  author- 
ity I  can  only  give  costs  as  between  party  and  party.] 

Hall  afterwards  mentioned  the  case  of  Cross  v.  Kenmngton^  11  Beav. 
86,  as  being  precisely  in  point  • 

Chandless  distinguished  that  case  on  account«of  the  legacy  being 
a  charge  on  the  real  estate* 

The  Vice-Chancellor  said  he  should  act  upon  it,  and  give  the 
plaintiff  his  costs  as  between  solicitor  and  client 
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BrannftQ  v*  Praston.^— Frobttt  v,  Prieoi 


Brennan  v.  Pbsstoh.^ 

April  28,1858. 

Practice — Evidence — Appointment  of  Special  Ecaminer, 

Under  special  circnmstances,  the  court  will  appoint  an  examiner  to  take  the  eridence  of 

witnesses  in  London. 

Molt  and  J.  V.  Prior  applied  on  behalf  of  a  defendant  in  the  cause, 
under  15  &  16  Vict  c.  86,  s.  31,  for  the  appointment  of  a  barrister  to 
take  the  evidence  of  the  witnesses  in  London.  There  were  a  great 
nmnber  of  witnesses  to  be  examined,  the  plaintiff  was  under  terms  to 
expedite  the  cause,  and  no  appointment  could  be  obtained  in  the 
examinerfs  office  before  the  1st  of  June. 

Fottett  and  JatMs^  on  behalf  of  the  plaintiff,  opposed  the  motion, 
on  the  ground  of  the  extra  expense  which  would  be  occasioned* 
There  was  no  instance  of  such  a  thing  having  ever  been  done.  And 
even  if  it  could  be  done  there  was  no  sufficient  reason  for  it  in  the 
present  case,  S|§  both  parties  were  by  a  previous  order  to  be  at  liberty 
to  file  affidavits. 

Thb  Vicfi'CHANCELLOR  said,  that  under  the  special  circumstances 
of  the  case,  the  cause  having  been  ordered  to  be  expedited,  and  it 
being  impossible  to  get  an  appointment  before  the  examiner,  he 
thought  the  application  mieht  be  granted.  The  whole  scope  of  the 
act  was  that  evidence  shomd  be  taken  irivd  voce. 


Probert  v.  Price.' 

nl  85, 1853. 


Practice  —  Mortgagor  and  Mortgagee  —  Decree  for  Sale  instead  of 

Foreclosure. 

Under  statute  15  &  16  Vict.  c.  86,  s.  48,  the  court  will  not  make  a  decree  for  sale,  instead  of 
foreclosure,  without  the  consent  of  the  mortgagor,  except  under  special  circumstances. 

This  was  claim  for  foreclosuTe. 

^  Fieldj  on  behalf  of  the  plaintiff,  asked  for  a  sale  under  the  powers 
given  to  the  court,  by  the  15  &  16  Vict  c.  86,  s.  48,  which  enacts 
^  that  it  shall  be  lawful  in  any  suit  for  the  foreclosure  of  the  equity 
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of  redemption  in  any  mortgaged  property,  upon  the  request  of  the 
mortgagee,  or  of  any  eubsequent  encumbrancer  or  of  the  mortgagor, 
or  any  person  claiming  under  them,  to  direct  a  sale  of  such  property 
instead  of  a  foreolosnre  of  such  equity  of  redemption  on  such  terms 
as  the  court  shall  think  fit  to  direct" 

VWiers  opposed  the  application  on  behalf  of  the  owner  of  the 
equity  of  xedemption.  No  case  was  shown  for  a  sale,  the  only  evi- 
dence was  the  proof  of  the  mortgage,  and  that  the  debt  was  still  due. 

The  Vicb-Cbancellob  said,  the  statute  gave  a  discretionary  power 
to  the  court  to  direct  a  sale  instead  of  a  foreclosure,  but  when  the 
plaintiff  was  proceeding  without  the  consent  of  the  mortgagor  he 
must  make  out  a  case  for  departing  from  the  usual  course.  Here 
there  was  nothing  to  call  for  any  departure  from  the  general  rule,  and 
he  eould  only  make  the  common  foreclosure  decree. 


Be  Nobman's  Tbvst. 

Ms/  6, 1853. 

Seittement  —  Next  of  Ein  —  Married  Woman  —  Without  being 

married. 

By  a  maniaffe  settlement  the  trusts  of  a  fond  were  declared  to  be  as  to  one  moietj  for  At 
benefit  of  ttie  children,  after  the  death  of  the  parents ;  and  as  to  the  other  moiety  after  ths 
death  of  the  wife,  if  she  died  in  the  lifetime  of  the  hnsband,  as  the  wife  shodd  appoint 
and  in  default  of  appointment  for  such  persons  as  at  the  death  of  the  wife  woald  hare 
been  entitled  to  the  tesidne  of  her  penonal  estate,  **  in  case  she  had  died  intestate  and  with- 
out being  married.".  The  wife  died  in  her  husband's  lifetime,  leaTing  two  cfaiMxen : — 

Hdd,  that  the  ehildrea  were  entitled  to  the  eeoond  moiety. 

This  'was  an  appeal  from  the  decision  of  Vice- Chancellor  Kindersley 
upon  a  petition  presented  under  the  following  circumstances.  By  a 
settlement  dated  the  22d  April,  1842,  and  made  on  the  marriage  of 
George  Bethune  Norman  and  Anna  Elizabeth  Norman,  it  was  de- 
dared  that  the  trustees  thereof  should  stand  possessed  of  a  sum  of 
19,469Z.  consols  then  lately  standing  in  the  name  of  A  E.  Norman, 
upon  trust  as  to  one  moiety  thereof  and  the  interest  thereon,  to  pay 
the  interest  to  A.  E.  NcMrman  during  her  life,  and,  after  her  decease, 
upon  trust  for  G.  B.  Norman  for  life,  with  remainder  in  trust  for  such 
of  the  children  of  G.  B.  and  A.  K  Norman  as  they  or  the  survivor  of 
them  should  appoint ;  and,  in  default  of  such  appointment,  then  upon 
trust  for  the  children  as  therein  mentioned ;  and  in  case  there  should 
be  no  child,  then  upon  trust  for  the  survivor  of  them,  the  said  Geor^ 
Bethune  Norman  and  Anua  Elizabeth  Norman ;  and  as  to  the  said 
i— —  III     ■     ——^——^1     I  ■■■■  ■  ■■  ■       .11     ■— ■— ^,,,  p>— —»—..— 
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Heath  v.  Lewis. 


gation  Mrs.  Martha  Bentick  has  conferred  on  me  by  her  great  atten- 
tion and  care,  pay  to  the  said  Mary  Ann  King  the  sum  of  2L  10s,  per 
calendar  month  (making  30/.  a  year,)  during  the  term  of  her  natural 
Ufe,  if  she  shall  so  long  remain  sole  and  unmarried ;  the  first  payment 
thereof  to  be  made  at  the  end  of  one  calendar  month  after  the  decease 
of  the  said  Martha  Bentick."  The  testator  died  on  the  28th  August, 
1843;  Martha  Bentick  died  on  the  3d  July,  1848,  leaving  the  said 
Mary  Ann  King  her  surviving  and  unmarried.  On  the  4th  Novem- 
ber, 1848,  Mary  Ann  King  was  married  to  Richard  Carr  Turn- 
bull.  In  this  cause,  which  now  came  on  for  further  directions,  a  ques- 
tion arose  upon  the  construction  of  the  will  as  to  the  right  of  Mr. 
and  Mrs.  Turubull  to  the  annuity  subsequent  to  her  marriage. 

Chandless  and  CaldecoU  appeared  for  the  plaintiffs. 

Elmsley  and  Younge^  for  the  defendants. 

Greene^  for  Mr.  and  Mrs.  Tumbull,  contended  that  this  was  a  con- 
dition in  restraint  of  Marriage,  and  referred  to  the  observations  of 
Wigram,  V.  C,  in  Morley  v.  Rennoldson^  2  Hare,  570,  and  the  cases 
there  cited.  It  was  to  be  observed,  that  in  the  present-  case  there 
was  no  gift  over  in  case  of  marriage,  upon  which  circumstance  many 
of  the  decisions  had  been  made  to  depend.  Llopd  v.  Lloydy  2  Sim. 
N.  s.  255 ;  s.  c.  10  Eng.  Rep.  139 ;  Marples  v.  Baiiibridge^  1  Madd. 
590 ;  and  Re  Dickson's  Trusty  1  Sim.  N.  S.  37 ;  s.  c.  1  Eng.  Rep.  149 ; 
Webb  V.  Grace ^  2  Ph.  701,  which  was  decided  by  Lord  Cottenham, 
was  clearly  distinguishable  from  the  present  case. 

Knioht  Bruce,  L.  J.,  said,  that  it  must  be  agreed  on  all  hands 
that,  by  the  English  law,  it  was  competent  for  a  man  to  give  a  single 
Woman  an  annuity  <<  until  she  should  die  or  be  married,  whichever  of 
those  two  events  should  first  happen."  All  men  agreed  that  if  such 
legatee  should  marry,  the  annuity  would  thereupon  cease.  But  the 
proposition,  —  if  it  were  true,  and  he  did  not  deny  its  truth,  —  was 
not  creditable  to  the  English  law,  that  if  a  man  gave  an  annuity  to  a 
single  woman  for  life,  but  afterwards  declared  that  if  she  should 
marry  the  annuity  should  be  forfeited,  the  proviso  was  void,  and  she 
might  yet  marry  as  often  as  she  pleased,  and  retain  her  annuity.  So 
extraorainary  was  the  state  of  the  law  said  to  be.  The  question 
before  the  court  was,  to  which  of  the  two  classes  the  gift  in  this  will 
belonged,  it  being  the  ffift  of  an  annuity  to  a  single  lady,  ^  during 
the  term  of  her  natural  ufe,  if  she  should  so  long  remain  unmarried; " 
the  language  being  the  technical  and  proper  language  of  limitation 
as  distinguishable  froAx  condition,  long  adopted  by  the  English  law, 
and  familiar  to  us  all.  Both  upon  principle  and  the  authorities  his 
lordship  was  of  opinion,  that  this  was  a  limitation  as  distinguished 
firom  a  condition  ;  that  it  belonged  to  the  former  class  he  had  men 
tioned ;  and  that  the  annuity  ceased  when  the  lady  married. 

Turner,  L.  J.|  said  that  there  were  two  constructions  which  might 
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In  n  Ry«'8  Settlement. 


be  put  upon  these  words ;  it  might  either  be  a  gift  to  her  for  lifei 
defeated  by  her  marriage,  by  con£tion,  or  it  might  be  a  gift  to  her  so 
long  as  she  remained  unmarried ;  that  was,  for  Ufe  if  she  were  so  long 
unmarried ;  and  the  question,  therefore,  was  one  of  intention.  There 
could  be  no  doubt  as  to  what  was  the  intention  of  the  testator  in  the 
present  disposition,  for  from  the  former  part  of  the  will  the  gift  ap« 
peared  to  have  been  in  consideration  of  the  care  and  attention  the 
testator  had  received  from  Mrs.  Martha  Bentick.  It  was  clear,  there* 
fore,  he  did  not  intend  that  the  annuity  should  be  absolutely  for  life ; 
and  the  intention  must  govern  the  case. 


hk  re  Rye's  Settlebient.^ 

NoTcmber  12  and  IS,  1852. 

Will —  Remoteness —  Failure  of  IssiLe. 

By  indenture  of  marriage  settlement,  lands  were  settled  to  J.J.  B.  for  life;  remainder  to 
tmstees  for  secaring  a  jointure  and  certain  portions ;  remainder,  in  defanlt  of  issne  male 
of  J.  J.  B.  in  that  marriage,  to  J.  J.  B.  in  fee.  Bj  will,  dated  1816,  J.  J.  B.  devised  all  the 
said  hereditaments,  "in  the  event  of  his  death  without  leaving  issue  bj  his  said  wife,**  to 
his  wife  for  life;  remainder  to  P.  B.  for  life;  remainder  to  trustees,  to  sell,  and  pay  to  E. 
(the  petitioner,)  4,0002.,  at  twenty-one  or  marriage,  *'and  to  be  a  vested  interest  then, 
though  payment  might  not  be  possible  till  after  the  deaths  of  his  wife  and  P.  B.;  and  to 
'pav  and  divide  the  residue  among  such  of  the  other  children  of  P.  R  as  should  be  living 
at  nis  decease,  or  then  dead  leaving  issue,  the  issue  of  any  such  dead  child  to  take  the 
parent's  share:  — 

*Beld,  that  the  gift  over,  in  the  event  of  the  testator's  death  without  leaving  issue,  was  not 
void  for  remoteness. 

Where  the  ulterior  limitations  in  a  testator's  will  depend  on  his  death  without  leaving  issue, 
and  among  those  ulterior  limitations  there  are  provisions  which  cannot  refbr  to  a  general 
failure  of  issue,  then  the  fiulnre  will  be  taken  to  be  a  failure  of  issue  living  at  the  death  of 
the  testator,  and  not  a  general  failure  of  issne. 

This  was  a  petition  for  the  payment  out  of  court  of  a  sum  of 
4,000/.,  part  of  a  larger  sum  which  had  been  paid  into  court  under  the 
Trustee  Relief  Act.  By  indenture  of  settlement,  dated  the  21st  Au- 
gust, 1797,  (the  settlement  on  the  marriage  of  Joseph  Jekyll  Rye  and 
Miss  Clavering,)  certain  hereditaments  at  Culworth  and  Morton 
Pinckney  were  limited  to  the  uses  therein  mentioned,  being  for  Joseph 
Jekyll  Rye  for  life,  and  for  securing  a  jointure  to  his  wife  and  por- 
tions to  younger  children,  with  remainder,  in  default  of  issue  male  of 
that  marriage,  to  Joseph  Jekyll  Rye  in  fee.  There  never  was  any 
issue  of  the  marriage,  and  on  the  2dth  May,  1816,  the  said  Joseph 
Jekyll  Rye,  by  his  will,  reciting  the  settlement,  declared  that,  "  in  the 
event  of  his  death  without  leaving  issue  by  his  said  wife,"  he  gave 
and  devised  all  his  said  hereditaments  at  Culworth  and  Morton  Pinck* 
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ney  to  his  said  wife,  Dorothy,  for  life;  with  remainder  to  his  brother, 
Peter  Rye,  for  his  life ;  with  remainder  to  trustees,  upon  trust  to  sell 
the  said  lands,  and  to  pay  the  money  arising  by  such  sale,  and  by  the 
rents  and  profits  of  such  premises  in  the  mean  time,  in  manner  therein 
mentioned,  namely,  to  pay  to  the  testator's  niece,  Eleanor,  daughter 
of  Peter  Bye,  f  now  the  petitioner  Eleanor  Elwes,)  4,000/.  at  twenty- 
one  years  or  aay  of  marriage,  whichever  event  should  first  happen, 
and  to  become  a  vested  interest  then,  though  payment  might  not  be 
possible  till  after  the  deaths  of  the  tenant  for  liie,  his  wife  and  bro- 
ther ;  and  to  pay  and  divide  all  the  residue  of  the  said  moneys  arising 
from  such  sale  or  sales  as  aforesaid,  and  the  rents  and  profits  of  the 
said  premises  in  the  mean  time,  unto  and  amongst  all  the  other  child- 
ren of  the  said  Peter  Rye  who  should  be  living  at  his,  the  said  Peter 
Rye's  death,  or  born  in  due  time  afterwards,  equally  to  be  divided 
among  such  other  children,  share  and  share  alike ;  and  in  case  any 
one  or  more  of  such  children  should  die  without  issue  before  his,  or 
her,  or  their  part  or  parts  should  become  payable  as  aforesaid,  then, 
and  in  every  such  case,  as  well  the  original  part  or  parts  of  such  child 
or  children  so  dying  without  issue,  as  also  all  and  every  such  sum  or 
sums  of  money  (if  any)  as  should  fall  to  them  or  any  of  them,  as  the 
part  or  parts  of  any  other  or  others  of  them  who  were  dead  before 
without  issue,  should  go  to  the  surviving  child  or  children  of  the  said 
Peter  Rye,  and  the  issue  of  such  child  or  children  as  should  be  then 
dead  leaving  issue,  and  should  not  so  to  his,  her,  or  their  executors 
and  administrators ;  but  the  issue  of  any  such  deceased  child  should 
not  have  or  be  entitled  to  a  larger  share  among  them  than  their  pa- 
rent would  have  been  entitled  to.  The  will  contained  a  formal  clause 
enabling  the  trustees  to  give  good  receipts  and  discharges.  Joseph 
Jekyll  Rye  died  in  1819.  There  never  was  any  issue  of  his  marriage, 
and  Peter  Rye  was  his  heir  at  law.  Dorothy  Rye  died  in  1825 ;  Peter 
Rye  died  in  1851.  All  the  children  of  Peter  Kye  predeceased  him, 
except  the  said  Eleanor  Rye,  the  petitioner,  who  in  the  year  1826 
married  the  petitioner  Cary  Charles  Elwes.  In  1852  the  estates  were 
sold,  but,  upon  the  completion  of  the  purchase,  doubts  arose  as  to  the 
trusts  of  the  will  of  Joseph  Jekyll  Rye,  whether  they  were  not  ex- 
pressed to  take  effect  upon  an  indefinite  failure  of  issue  of  the  testator, 
and  therefore  void.  The  money,  therefore,  amounting  to  upwards  of 
15,000/.,  was  paid  into  court,  and  this  petition  was  presented,  praying 
for  payment  of  the  sum  of  4,000/.  out  of  the  moneys  in  court,  and 
to  have  the  residue  of  the  sum  in  court,  after  payment  of  all  costs, 
transferred  to  a  separate  account,  to  be  entitled  ^  The  Trust  Account 
of  the  Residue  of  the  Sales  Moneys  under  the  Will  of  Joseph  Jekyll 
Rye." 

Roll  and  Greening,  for  the  petition.  In  Lgtton  v.  Lytton^  4  Bro. 
C.  C.  441,  a  reversion  was  given  by  the  testator  on  a  general  failure  of 
issue  male  of  his  body,  and  it  was  held  to  be  a  good  devise.  The  case 
of  Wellington  v.  Wellington^  4  Burr,  2165 ;  1  W.  Bl.  645,  was  put  on  the 
special  circumstances  of  the  case.  Lady  Lanesborough  v.  FoXfCBs. 
t  Talb.  262,  is  dearly  in  our  favor*    So,  too,  Bankes  v.  Hblme^  1  Russ. 
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394,  note ;  S.  C.  Susd.  Law  of  Real  Prop.  363.     Doe  v.  Duesburv^ 
8  M.  &  W.  514|  is  also  very  strongly  in  favor  of  the  same  view. 

[Turner,  V.  C.  There  the  testator  would  be  presumed  to  have 
considered  that  T.  B.  would  survive  him.] 

Glasse  and  George  Lake  Bussellj  for  parties  claiming  under  Peter 
Rye,  cited  Eno  v.  J&io,  6  Hare,  171 ;  s.  c.  11  Jur.  746.  French  v.  Cad- 
dells,  3  Bro.  P.  C.  257,  is  no  authority  against  this  view.  Soutkby  v. 
SionekoiMey2  Vee.  sen. 610. 

LonsdaUj  for  parties  entitled  to  prior  charges. 

Rolif  in  reply,  cited  Vanderplank  v.  JTtn^,  3  Hare,  1 ;  s.  c.  7  Jur. 
548,  and  Williams  v.  Teale,  6  Hare,  239. 

November  13.     Turner,  V.  C,  (after  stating  the  facts,  and  noticing 
that  the  limitation  over  in  the  settlement  was  on  failure  of  male  issue, 
.  but  in  the  will  was  general,  being  a  gift  over  in  the  event  of  dying 
without  leaving  issue  by  bis  wife.)     The  question  is,  whether  the 
gift  of  4,000/.  is  void  for  remoteness,  as  depending  on  a  general  failure 
of  issue  of  Joseph  JekylLBya     It  was  armed  that  the  limitation  was 
good,  because  the  failure  of  issue  would  be  an  event  ascertained  at 
the  death  of  the  testator ;  and  I  think  this  is  the  true  construction  of 
the  will     Where  the  ulterior   limitations  in  a  will  depend  on  the 
death  of  the  testator  without  leaving  issue,  and  among  those  ulterior 
limitations  there  are  provisions  which  could  not  refer  to  a  general 
failure  of  issue,  there  the  period  will  be  the  death  of  the  testator,  and 
not  a  general  failure.     It  is  a  question  of  intention,  and  the  general 
context  of  the  will  is  the  key  to  explain  the  intention.     Without  lay- 
ing any  stress  on  the  limitations  for  life  to  the  wife  and  brother  of  the 
testator,  it  is  to  be  observed  here,  that  the  legacy,  the  subject  of  this 
petition,  is  to  be  paid  on  the  death  of  the  wife  and  brother)  and  I 
think  this  is  inconsistent  with  the  notion  of  the  whole  limitations 
being  intended  to  depend  upon  a  general  failure  of  issue.    I  was 
much  pressed  in  argument  to  give  an  opinion  upon  the  general  ques- 
tion, what  would  be  the  result  if  the  testator's  issue  fail  before  his 
death,  assuming  the  limitations  to  be  by  the  terms  of  the  will  depend- 
ent on  the  general  indefinite  failure  of  issue  ?    But  I  do  not  feel  at 
present  enabled  to  do  so,  because  the  argument  has  not  been  full 
enough,  and  I  do  not  think  the  question  is  raised  here.    With  refer- 
ence to  the  cases  before  Sir  J.  Wigram,  V.  C,  I  may  remark,  that 
the  testator  may  look  beyond  the  state  of  things  at  the  time  of  his 
decease.    There  are  cases  which  have  not  been  examined,  and  which 
appear  to  be  in  direct  conflict  on  the  subject.     I  allude  to  the  cases 
of  MKinnon  v.  Peach,  2  Kee.  555,  and  Axrris  v.  Davis,  1  Coll.  416. 
I  shall  therefore,  at  present,  not  go  into  the  general  question. 
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V. 


December  1, 1852. 

JPractice  —  Motions  to  Suppress  Depositions^  and  to  take  Evidence 

orally^  under  the  15  4*  16  VicL  c.  86. 

BoYiLL  moved,  by  consent,  that  depositions  taken  during  the  Long 
Vacation  might  be  suppressed,  and  that  both  sides  might  proceed  to 
examine  witnesses  orally  under  the  new  statutes. 

Turner.  V.  C.  Applications  by  consent,  for  suppression  of  depo- 
sitions, ought  in  general  to  be  made  at  chambers ;  but  as  this  appli- 
cation is  besides  to  take  the  evidence  orally  under  the  new  practice, 
it  was  proper  to  make  the  application  in  court 


ScoRET  V,  Harrison.^ 

December  IS  and  20, 1852. 

Locality  of  Debt  —  DomicUe. 

i 

A  pwaSauorf  note  d«e  to  a  testator  domicfled  in  England,  b^  a  perKm  nsident  at  tlw  Ci^ 

passes  bj  the  words  "  properQr  I  shul  leaT«  m  tne  Colony." 

James  Scorey,  the  testator  in  this  cause,  master  mariner,  by  a  codi- 
dl  to  his  will,  dated  the  9th  June,  1847,  gave  and  bequeathed  to  the 
plaintiff,  his  wife,  all  the  income  of  his  property  and  effects,  of  what 
nature  or  kind  soever,  as  he  should  leave  in  the  colony  of  the  Cape  of 
Good  Hope,  the  same  to  be  enjoyed  by  her,  whether  covert  or  sole, 
for  her  sole  and  separate  use,  provided  she  should  maintain  and  edu- 
cate in  a  suitable  manner  his  child,  named  Maria  Ann  Eliza,  &c.; 
and  upon  the  decease  of  his  said  wife,  he  gave  and  bequeathed  all  his 
property  which  he  should  leave  in  the  said  colony  to  his  said  child  or 
children,  if  more  than  one,  in  equal  shares ;  and  the  said  testator  ap- 
pointed the  said  John  Bcbert  Thomson,  Harrison  Watson,  and  Wil- 
liam Smith  to  be  executors  of  the  said  codicil,  and  of  the  property 
thereby  bequeathed.  By  a  third  codicil  he  directed  certain  property 
not  to  be  sold  until  the  arrival  of  James  Falconer  in  the  colony.  The 
testator  died  at  the  Cape  of  Good  Hope  on  the  21st  June,  1847,  and 
his  will  was  proved  in  the  Prerogative  Court  of  Canterbury  in  Febru- 
ary, 1850.  The  testator  had  a  considerable  amount  of  personal  estate, 
amongst  which  was  a  promissory  note,  made  by  Falconer,  as  follows : 

1 16  Jar.  1129.  •  16  Jar.  1130. 
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^  London,  11th  September,  1845.  — fiOO^  —  Seven  years  after  date,  I 
promise  to  pay  James  Scorey,  Esq.,  or  order,  500/.,  with  interest  from 
the  date  thereof,  at  the  rate  of  4/.  per  cent,  per  annum,  payable  qnar* 
terly ;  the  said  sum  to  be  paid  before  the  said  term  of  seven  years,  at 
my  option.  —  Payable  at  J.  M.  Boyer'SjS,  St.  Michael's  alley,  Cornhill.'* 
The  Master  found  that  Falconer  was,  at  the  time  of  the  death  of  the 
testator,  resident  at  the  Cape  of  Oood  Hope.  It  was  admitted  at  the 
bar  that  the  testator  was  domiciled  in  England.  The  question  now 
to  be  decided  was,  whether  this  promissory  note  passed  by  the  above- 
mentioned  bequest 

X  Russell^  ^n6t  Martelli^  for  the  plaintiff,  contended  that  the  note 
did  not  pass  by  the  clause  in  question.  A  promissory  note  has  no 
locality ;  Brook  v.  Tumetj  7  Sim.  671 ;  and  at  the  time  when  it  was 
payable  Falconer  was  in  this  country,  and  the  note  was  payable  here, 
and  the  testator  was  domiciled  here;  there  is,  therefore,  nothing  to 
make  it  property  at  the  Cape  of  Good  Hope.  Story's  Confl.  of  I^WS| 
•  616. 

(7.  M.  Giffardy  on  the  other  side.  The  testator  was  at  the  Cape  at 
the  time  of  his  death,  and  Falconer  was  domiciled  there.  The  resi* 
dence  of  the  debtor  affects  the  locality  of  the  debt  No  presentment 
In  London  was  necessary,  as  the  part  relating  to  payment  in  London 
is  not  in  the  body  of  the  note.  Williams  v.  Waring")  10  B.  &  Cr.  2l 
Where  would  this  be  bona  notabilia  f  It  depends  on  the  residence  of 
the  debtor.  Wms.  Ex.  234.  The  question  has  frequently  occmred 
as  to  probate  duty.  ^  Tplor  v.  Bell^  2  My.  &  C.  109. 

8ehot/n  and  Druee^  for  other  parties* 

X  Bussellj  in  reply.  The  rules  as  to  probate  are  irrelevant*  This 
is  a  question  of  construction  simply.  A  personal  debt  has  no  locality. 
It  does  not  appear  from  the  report  that  Falconer  was,  and  the  codicil 
sho^^mns  that  he  was  not,  at  the  Cape  at  the  time  of  the  testator's  death. 

KiNDERSLSY,  V.  C,  after  observing  that  he  must  take  the  facts  as 
they  appeared  on  the  Master's  report,  said  —  The  effect  of  it  is  this : 
when  Mr.  Scorey  made  his  codicil,  and  he  died  the  day  afHer,  not  only 
Mr.  Scorey  himself  was  resident  at  the  Cape  of  Good  Hope  —  I  do 
not  say  domiciled  —  but  Falconer  was  also  actually  resident  at  the 
Cape ;  and  the  question  is,  what  did  the  testator  mean  by  this  lan- 
guage—  [His  Honorreadthe  clause  of  the  wilL]  Whatdid  the  testator 
mean  by  thgit  ?  Did  he  mean  to  include  this  property,  which  consisted 
of  a  right  to  sue  and  recover  on  that  promissory  note,  or  did  he  not? 
Now,  if  I  could  find  in  the  codicil,  or  any  testamentary  script  admit- 
ted to  probate,  any  thing  to  lead  me  to  say  that  he  had  not  regard  to 
probate  or  bona  notabiliaj  or  the  necessity  of  presenting  the  note  at  a 
particular  place  —  if  I  could  find  any  expression  of  what  was  his 
intention,  whatever  was  the  law  as  to  bona  notabilia^  I  should  decide 
accordingly ;  but  I  have  nothing  to  guide  me  except  these  few  words* 
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I  am  driven,  thexefore,  to  consider  what  is  the  law  with  regard  to  the 
locality  of  such  property.  Strictly  speaking,  it  has  no  locality ;  bat 
the  law  has  said,  that  for  certain  purposes  it  shall  have  have  a  locality 
when  the  party  dies.  The  first  question  is  as  to  probate  —  in  what 
court  is  probate  to  be  taken  out ;  and  that  depends  upon  the  question 
whether  he  had  or  not  property  in  such  a  diocese  or  province.  If  he 
had  property  only  ih  a  given  diocese,  probate  must  be  taken  out  in 
that  diocese ;  if  in  more  than  one  diocese,  then  in  the  province ;  if 
more,  then  in  both  provinces.  The  law,  therefore,  says,  that  for  the 
purpose  of  determining  in  what  court  to  take  out  probate,  there  shall 
be  observed  certain  rules  with  respect  to  the  locality,  or  supposed 
locality,  of  the  property ;  and  where  there  is  a  simple  contract  debt 
upon  a  promissory  note,  the  court  has  said,  that  for  the  purpose  of 
probate  that  debt  shall  be  considered  as  having  locality  in  the  place 
where  the  debtor  inhabited,  which  I  understand  to  be  the  same  as  that 
of  his  residence.  There  is  no  distinction  between  the  terms  for  this 
purpose.  Now,  if  Mr.  Falconer,  at  the  time  of  the  testator's  death, 
had  been  resident  in  England,  in  any  place  within  the  diocese  of 
Winchester,  for  instance,  then  it  would  have  been  necessary  to  take 
out  probate  or  administration  in  the  diocese  of  Winchester ;  but  if 
there  had  been  property  in  more  dioceses,  then  in  the  province  of 
CanterbuVy.  That  would  be  the  case  supposing  Falconer  resident  in 
this  count^ ;  and  if  that  was  the  case  the  property  would  not  come 
within  the  words  of  the  wilL  But  the  facts  found  by  the  Master, 
which  I  must  take  to  be  accurate,  are,  that  Falconer's  residence  was 
at  the  Cape  of  Good  Hope  at  the  time  of  the  testator's  death.  It  is 
said  that  the  testator  in  his  codicil  alludes  to  the  fact  that  Falconer 
was  not,  at  the  time  of  making  that  codicil,  which  was  only  the  day 
before  the  testator's  death,  actually  in  the  colony  —  he  was  expected ; 
but  that  is  quite  consistent  with  his  being  resident  in  the  colony ;  he 
might  iiave  left  it  a  few  days  before,  and  have  gone  out  for  a  tempo- 
rary purpose ;  therefore  I  must  assume  Falconer  to  have  been  resi- 
dent in  the  colony.  Now,  what  other  indication  can  I  have  of  the 
testator's  meaning  than  that  which  I  have  already  referred  to  —  that 
which  the  law  defines  to  be  locality  ?  He  has  given  no  other  mode  of 
determining  his  meaning  than  by  resorting  to  what  the  law  says  as 
to  simple  contract  debts,  for  the  purposes  of  bona  notctbilia^  that  the 
residence  of  the  debtor  is  to  govern  the  locality.  I  have  no  other 
resource  than  to  decide  that  this  debt,  which  was  due  from  a  person 
resident  at  the  Cape  to  the  testator  at  the  Cape,  is  to  be  treated  as 
intended  by  him  to  be  included  in  this  property  so  distinguished  by 
him,  and  must  be  treated  as  property  included  in  this  bequest. 
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SmTH  v.  Wyley.^ 

•  November  1 7, 1 859. 

Specific  Performance  —  Stamping  Document  of  Title. 

Contract  to  sell  a  freehold  groand-rent  of  2(V.,  uruing  firom  a  wharf,  "  aabject  to  an  ^n«e- 
ment  for  a  lease  for  a  term  '*  of  years.  The  agreement  mentioned  was  onstamped.  On  • 
bill  for  specific  performance  by  the  purchaser :  — 

Hdd^  that  the  agreement  was  part  of  the  sabject  o§  the  omtraet,  and  that  the  Tondor  wee 

bound  to  perfect  it  by  having  it  properly  stamped. 

This  was  a  claim  by  the  purchaser  for  specific  performance  of  a 
contract  for  the  sale  of  certain  freehold  property,  described  in  the  par- 
ticulars of  sale  a»  <'  Lot  34,  a  freehold  ground  rent  of  20^  per  annum, 
arising  firom  a  wharf  adjoining  lot  33,  subject  to  an  agreement  for  a 
lease  for  a  term,  of  which  ninety-nine  years  were  unexpired  at  Christ* 
mas  day  last;"  the  agreement  there  mentioned  was  to  grant  a  build- 
ing lease,  and  was  not  stamped.  The  purchaser  required  the  vendor 
to  have  the  agreement  properly  stamped. 

Benyon  Pwrker  and  T.  H.  Hkllj  for  the  plaintiff,  asked  for  a  decree 
for  specific  performance,  with  an  inquiry  as  to  the  title  under  which 
this  question  might  be  raised. 

Selwyn^  for  the  d^e^dant,  agreed  to  submit  to  the  immediate  deci- 
sion of  the  court,  whether  the  defendant  could  be  compelled  to  stamp 
this  agreement  upon  the  present  application.  He  argued,  that  though 
this  might  have  been  made  an  objection  to  the  title,  it  could  not  be 
a  reason  for  filing  a  claim  for  specific  performance.  The  defendant 
might  not  be  able  to  pay  for  the  stamping  of  this  agreement  At 
any  rate,  he  could  not  be  compelled  to  go  to  the  ofiice  ^nd  have  it 
stamped. 

[Stuart,  V.  C.  The  Court  has  power  to  compel  the  defendant  to 
perform  his  contract,  and,  if  necessary  for  that  purpose,  to  oblige  him 
to  go  to  the  stamp-office,  or  any  office.] 

He  said  further,  that  the  property  would  be,  in  fact,  more  valuable 
without  the  lease,  and  that  the  present  proceeding  was  vexatious. 

The  reply  was  not  called  for.        0 

Stuart,  V.  C.  I  think  that  the  conduct  of  the  defendant  in  this 
case  is  altogether  unreasonable  and  unwarranted.  There  can  be  no 
doubt  about  the  terms  of  the  agreement  which  is  the  subject  of  this 
contract  This  is  a  contract  for  the  sale  of  freehold  property,  subject 
to  an  agreement  to  grant  a  building  lease,  and  the  particulars  of  sale 
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describe  that  the  benefit  to  be  derived  from  the  purchase  was  the 

Sound  rent  reserved  on  that  agreement,  and  the  reversion  after  the 
ise  had  been  granted,  pursuant  to  that  agreement  It  is  not  dis- 
puted that  the  agreement  itself  was  the  subject  of  this  contract,  or 
that  it  was  to  be  delivered  over  to  the  purchaser,  or  that  its  validity  is 
a  matter  of  the  greatest  consequence  to  the  purchaser,  and  was  a  term 
of  the  contract ;  but  it  is  said  that  the  vendor  is  entitled  to  deliver 
over  to  the  purchaser,  and  to  compel  him  to  accept,  an  unstamped 
agreement.  I  cannot  put  that  construction  on  the  terms  of  this  con- 
tract I  think  that,  by  the  terms  of  this  contract,  the  agreement  being 
mentioned,  and  being  of  great  importance  to  the  purchaser,  the  vendor 
ig  bound  to  deliver  it  in  such  a  state  as  should  make  it  a  valid  agree- 
ment, and,  for  that  purpose,  is  bound  to  do  every  thing  necessary  on 
his  part  to  make  the  agreement  valid.  [His  honor  alluded  to  certain  > 
facts,  which,  it  was  argued,  amounted  to  a  waiver  of  the  right,  if  any,  ^ 
to  have  the  agreement  stamped,  but  which  he  thought  bad  not  that 
effect,  and  continued :]  Then  it  was  said  that  the  validity  of  the 
agreement  was  wholly  immaterial,  for  that  if  it  was  invalid,  or  even  at 
an  end,  the  propertv  would  be  more  valuable  without  it ;  but  it  is 
enough  to  see  that  the  subject  of  the  contract  was  the  property  with 
this  agreement  There  must  be  a  decree  for  specific  performance, 
with  costs ;  and  if  the  parties  cannot  come  to  an  understanding,  I 
must  declare  that  the  defendant  is  bound  to  deliver  to  the  plaintifi' 
the  agreement  as  a  valid  and  binding  agreement 


* 


y 

^ 


Ec  parte  Eyre  and  Hiooins  ;  In  re  Chahles  Belton,  a  bankrupt^ 

November  2S,  1S52. 

Bankruptcy  —  Petition  to  stay  Certificate  —  Costs. 

Upon  a  petition  to  stay  the  bankrupt's  certificate  coining  on  to  be  heard,  it  appeared  that  the 
petitioners  had  not  been  able  to  serve  the  petition  npon  the  banknipt,  he  naying  gone  oat 
of  the  jurisdiction.  The  court  dismissed  tne  petition,  with  costs  as  against  the  assignees ; 
but,  upon  the  petitioners  undertaking  not  to  file  another  petition,  without  costs  as  against 
the  bankrupt 

On  the  29th  October  the  coiAuissioner  allowed  the  bankrupt  his 
certificate,  with  a  suspension  for  three  months. 

• 

Renshaw  now  appeared  for  the  two  petitioning  creditors,  in  support 
of  an  appeal  from  the  decision  of  the  commissioner,  and  asked  that 
the  certinoate  might  be  disallowed  together.  It  appeared  that  the 
petitioners,  though  they  had  used  every  diligence  for  the  purpose,  had 
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been  unable  to  serve  the  petition  upon  the  banhmpt,  who  had  gone 
oat  of  the  jorisdiction.  The  bankrapt's  solicitor  had,  it  appeared,  at 
first  promised  to  accept  service  for  the  bankrupt,  bat  had  afterwards 
declined  to  do  so ;  and  the  petitioners  had,  without  however  obtaining 
an  order  of  4he  court  for  the  purpose,  then  served  the  petition  at  the 
house  occupied  by  the  bankrupt  up  to  the  time  of  his  going  abroad* 

Knight  Brucb,  L.  J.  It  seems  hard  that  the  bankrupt  should  be  ena* 
bled  to  secure  his  certificate  by  going  abroad.  Have  these  certificate 
petitions  ever  been  allowed  to  itend  over  ?• 

BacoHj  Q.  (7.,  amicus  Curict,  I  think  the  bankrupt  has  a  light  to 
have  the  petition  heard,  or,  if  not  personally  served,  dii 


Knight  Bbuce,  L.  J.  That  is  my  impresaion.  It  oeitainly  used 
to  be  so.    My  impression  is,  that  this  petition  must  be  dismissed* 

Olasse^  for  the  bankrupt,  asked  for  costs ;  citing  Ex  parte  Long^ 
lGl.&J.3dl. 

# 
ICnight  Bruce,  L.  J.    We  are  not  bound  to  give  the  bankrupt  his 
eosts,  and  shall  not  do  so  if  the  petitioners  will  undertake  not  to  file 
nother  petition.     On  the  other  hand,  if  the  petitioners  will  not  give 
at  undertaking,  the  bankmpt  may  as  well  have  his  costs  at  onoe. 

Renshaw^  for  the  petitioning  creditors,  gave  the  required  undep* 
taking. 

« 
Bird^  for  the  assignees,  who  bad  been  served  witK  the  petitioDi 

asked  for  costs. 

An  order  was  then  made  dismissing  the  petition,  with  costs  as 
against  the  assignees,  aiyi  without  costs  as  against  the  bankrupt,  the 
petitioners  undertaking  ^not  to  file  another  petition.^ 


1  See  1  Boee,  67,  note ;  Ex  parte  The  Bank  of  Scotland^  1  Y.  &  B.  5;  1  Boss,  875; 
Ex  parte  Oardner,  Id.  45 ;  Id.  877 ;  Ex  parte  KendaUj  1  Y.  &  B.  548;  2  Rose,  115; 
Ex  parte  Coutbovam^  Id.  187 ;  Ex  parte  Harford^  1  Bock,  88;  Ex  parte  Groame^  Id, 
89;  Ex  parte  Hethermgtan,  1  Mont  &  A.607;  4  Desc  &  C.  218 ;  Ex  parte  Moore,  1 
GL  &  Ja.  258 ;  Ex  parte  Hopley,  Id.  68 ;  2  J.  &  W.  220;  Ex  parte  Levy,  4  Deac  &  C. 
224;  Exparte  Fumival,  1  GL  &  J.  254;  vod  Ex parU  Birch,  2  GL  &  J.  206. 
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In  re  The  Nortiismplon  Chaxities.  -*  Booth  v.  Tomlinson. 

£i  re  Thb  Northampton  Charities.^ 

Jaonaiy  12, 1853.  ^ 

Jurisdiction —  Vice- Chancellor — Municipal  CSmrities. 

SemUe,  the  Vice-ChAiicellors  have  jurisdiction  to  hear  petitions  and  make  orders  for  the 

appointment  of  new  trustees  of  municipal  diarities. 

• 

This  was  a  petition  under  Sir  Samuel  Romilly's  Act,  and  the 
Municipal  Corporations  Act,  5  &  6  WilL  4,  c.  76,  for  the  appointment 
of  new  trustees  of  municipal  charities  in  the  place  of  some  that  had  ^ 
died,  and  of  others  who  were  desirous  of  retiring  from  the  trusts.       ^F^ 

After  the  Lord  Chancellor  (Lord  Cranworth)  had  disposed  of  the  ^ 
case,  it  was  mooted  by  ^ 

The  Soliciior-Oeneraly  (Mr.  Bethell,)  whether  the  Vice-Chancellors  •^ 
had  not  jurisdiction  to  entertain  these  petitions,  which  now  had  become  0 
very  numerous.  •  '  ^ 

Baggallay^  who  appeared  in  support  of  the  petition,  said  that  he     * 
came  prepared  to  argue  that  the  Vice-Chancellors  had,  under  th^^ 
Trustee  Act,  13  &  14  Vict  c.  60,  complete  jurisdiction  to  make  the  ^ 
order  appointing  new  trustees.    He  referred  to  the  32d  section  of  that     y^, 
act,  and  to  the  71st  section  of  the  Municipal  Corporations  Act,5&6  4^ 
WilL  4,  c.  76 ;  and  contended  that  the  32d  section  was  in  the  most 
general  terms,  and  would  include  such  cases  as  the  present ;  but  that 
some  doubt  bad  been  entertained  upon  the  question  in  the  other 
branches  of  the  court 

The  Lord  Chancellor,  after  considering  the  sections,  said  that 
he  was  clearly  of  opinion  that  there  was  nothing  to  prevent  the  Vice- 
Chancellors  taking  jurisdiction  in  this  and  the  like  cases,  and  that  it 
would  be  much  more  convenient  that  they  should  do  so. 


Booth  v,  Tomlinson.^ 

NoTemher24,  1852. 

Examination  of  Defendant  viva  voce  before  the  Master. 

A  Decree  was  made  in  this  cause  before  the  recent  acts  (15  &  16 
Vict  cc.  80,  86)  came  into  operation,  directing  a  reference  to  the 
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Master,  who  was  to  be  at  liberty  to  examine  the  defendant  on  inter- 
rogatories. 

Llopd  and  Hi  Clarke  now  moved  that  the  examination  might  be 
vivd  vocCj  under  the  above  acts.  They  referred  to  the  39th  and  40th 
sections  of  the  15  &  16  Vict  a  86,  and  to  the  7th,  29th,  30th,  36th, 
and  39th  sections  of  the  15  &  16  Vict.  c.  80. 

ToUett  and  Einglake  opposed  the  motion* 

BoMTLLY,  M.  R.,  after  consulting  the  other  judges,  said  he  was  of 
opinion  that  the  slAtutes  in  question  did  not  auworize  him  to  grant 
the  t)resent  application.     Causes  in  the  Master's  office  before  the  acta 

u  came  into  operation  must  be  proceeded  with  according  to  the  old 

^practice. 


Sebgisodt  v.  Living  stone  J 

Janaaiy  11, 1858. 

Practice  ^^  Okambers. 

This  was  an  unopposed  motion  by  the  defendant  for  the  produc- 
tion of  documents  under  the  15  &  16  Vict  c  86,  s.  70,  and  the  doubt 
was  whether  it  should  not  be  made  in  chambers,  according  to  the 
mode  prescribed  by  the  15  &  16  Vict  c.  80,  s.  26. 

C.  P.  Cooper^  for  the  motion* 

KiNDEBSLBY,  V.  C.  The  practice  is,  in  the  first  place,  to  make  a 
fornnal  affidavit,  and  make  an  application  to  the  judge  in  chambers, 
before  which  it  cannot  be  ascertained  whether  tiie  application  ought 
to  be  made  in  chambers  or  in  open  court 

C  P.  Cooper.  I  )iave  also  to  move,  in  the  case  of  Burrand  v.  Archer^ 
to  enlarge  the  publication. 

KiNDEESLBY,  V.  C.  Let  the  parties  proceed  in  both  cases  by  way 
of  summons  in  chambers,  in  the  first  instance. 
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WoopoocK  i;.  The  Oxfobd,  Worcester,  and  Wolverhampton  Rail- 
way Company.^ 

January  17, 1853. 

Motion —  Costs. 

The  costs  of  an  abandoned  motion  must  be  applied  for,  on  the  next  seal  after  that  for  which 

notice  of  motion  was  giyen, 

In  this  case  the  plaintiff  had  obtained  the  common  injunction,  and 
in  May  last  the  defendant  served  the  plaintiff  with  notice  of  motion 
to  dissolve  it.  He  shortly  afterwards  obtained  an  order  nisi  to  dis- 
solve it.  The  motion  haa  stood  over  once  for  the  convenience  of  the 
plaintijOPs  counsel,  and  had  not  been  brought  on  at  any  time  by  the 
defendants'  counsel 

MaiinSf  for  the  defendants,  now  called  ob  FoUettf  for  the  plaintiff, 
to  show  cause. 

FoUeU  first  asked  for  the  costs  of  the  motion  to  dissolve,  as  of  an 
abandoned  motion. 

Matins  admitted  that  .this  notice  had  been  served  in  error,  and  that 
the  motion  was  abandoned,  but  objected  to  pay  the  costs,  as  the 
plaintiff  had  not  asked  for  them  at  the  proper  tmie. 

Eindersley,  Y.  C,  refused  to  order  payment  of  these  costs,  ^trictiy 
speaking,  if  the  motion  is  not  saved,  you  must  ask  at  the  next  seal 
for  the  costs ;  if  it  is  allowed  to  remain  longer,  you  cannot  have  them. 
If  you  ask  for  the  costs  at  that  seal,  the  motion  is  either  made,  or,  if 
proper,  it  is  saved,  or  else  it  is  dismissed  with  costs  as  abandoned. 
In  May  last  you  undertook  to  show  cause  on  the  merits,  an4  then 
would  have  been  the  time  to  apply  for  the  costs  of  tiie  special  motion. 


In  re  Martin's  Estate.^ 

KoTember  26,  1S52. 

Reinvestment  of  Pwrchase-Money. 

On  petition  for  re-inTestment  of  porcfaase-money  pdd  into  court,  and  arising  from  settled 
lands  bonght  imder  legislative  powers,  the  court,  m  the  first  instance,  only  appioTes  of  the 
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propriety  of  the  propoeed  inTertmeiit,  and  Rwrret  the  directioiis  m  to  the  eompletaoB  of 
the  purcliafle  imtif  the  certificate  of  a  oonreyancing  ooamel  is  obtained,  approving  of  the 
tide. 

This  was  a  petition  for  re-investmcnt,  in  the  purchase  of  land,  of 
a  s^m  of  money  which  had  been  paid  into  court  in  respect  of  certain 
settled  lands  taken  by  the  trustees  of  Greenwich  Hospital  under  their 
legislative  powers.  The  petition  was  presented  by  the  tenant  for  life 
X>t  the  property  in  respect  of  which  the  money  was  paid  into  court, 
stating  that  an  eligible  investment  had  been  found  for  the  money,  and 
that  a  contract  of  purchase  bad  been  entered  into,  subject  to  the 
approbation  of  the  court,  and  praying  a  confirmation  of  the  contract, 
and  that  proper  inquiries  might  be  made  as  to  the  title  of  the  pro- 
perty proposed  to  be  purchased;  and  that,  upon  the  certificate  of  one 
of  the  conveyancing  counsel  being  obtained,  approving  of  the  title, 
the  purchase-money  might  be  paid  to  the  vendor,  and  the  estate  con- 
veyed upon  the  trusts  of  the  settlement  of  the  lands  taken  by  the 
ho6pitaL 

SbbhousCj  for  the  petition. 

Pryar^  for  the  trustees  of  the  hospitaL 

RoMiLLT,  M.  IL,  said  that  the  only  order  he  could  then  make  was 
to  approve  of  the  contract  so  far  as  regarded  the  value  and  propriety 
of  the  investment  The  rest  of  the  petition  must  stand  over  untu 
the  petitioner  could  obtain  the  certificate  of  one  of  the  conveyancing 
counsel  as  to  the  title. 


Smith  i;.  The  Swansea  Dock  Company.^ 

December  16, 1852. 

Practice  —  Affidavits  —  WU»e$8e$. 

A-FTER  the  motion  had  been  opened,  the  plaintiff  filed  an  affidavit 
in  reply  to  the  defendants'  answer. 

FoUett  and  JameSf  for  the  defendants,  objected. 

Russell^  J,  amicus  OuruBj  mentioned  a  case  before  Lord  Truro,  C, 
in  which  this  had  been  refoised. 

EiNDERSLET,  Y.  C,  refused  to  admit  it    This  could  only  be  done 
after  the  motion  had  been  opened,  when  the  court  itself  required 
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information  as  to  particular  facts.  The  practice  onght  to  be  strictly 
observed  in  such  cases,  otherwise  the  proceedings  on  a  motion  might 
be  interfninable. 

* 
Bocon  and  Bevir^  for  the  plaintiff,  then  proposed  to  call  the  plain- 
tiff, who  was  in  court,  and  to  examine  him  vivd  voce^  under  sect  40 
of  stat.  15  &  16  Vict  c.  86,  by  which  the  court  has  a  discretion  so 
to  do* 

KindArsley,  v.  C,  however,  refused^  The  clause,  though  it  applied 
to  proceedings  on  motion,  required  that  the  witness  should  be  suni- 
moned  before  the  examiner  by  subpoena  in  the  ordinary  way,  for  which 
application  must  be  made  before  the  motion  was  brought  on.  If  the 
plaintiff  chose  to  begin  without  being  ready  with  his  evidence,  the 
court  will  not  stop  the  proceedings  in  order  to  enable  him  to  complete 
it  The  same  reason  which  appued  to  the  non-admission  of  the  affi- 
davit, would  also  apply  here. 


HooiiE  V.  Roberts.^ 

NoTember  13, 1S52. 

Practice  —  Amendment  of  Order  made  on  Petition  after  it  teas  drawn 

up. 

Wiglesworth  applied  to  have  an  order,  made  upon  petition  in  this 
suit,  and  drawn  up,  amended;  The  petition  was  for  payment  of  a 
fund  in  court  to  the  petitioner.  Since  the  order  had  been  drawn  up, 
it  was  first  discovered  that  one  of  the  petitioners  was  B,feme  covert  at 
the  time  of  .presenting  the  petition.  Leave  was  then  given  to  amend 
the  petition,  by  stating  this  fact,  and  praying  payment  of  this  peti- 
tioner's share  to  her  husband.  It  was  now  sought  to  have  the  order 
similarly  amended,  in  conformity  with  the  amended  prayer. 

Stuart,  V.  C,  after  consulting  with  the  registrar,  said  that  the 
order  might  be  amended  as  required. 
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OsTE(»L  V.  Lepage.^ 

NoTember  10  and  11, 1852. 

« 

Practice  —  Staying  Proceedings  on  Final  Decree  in  Similar  Suit  in 

India, 

Where  there  has  been  a  final  decree  in  a  Bait  in  India,  npon  motion  bj  the  defendant  in  a 
similar  snit  in  England,  between  the  same  parties  and  for  the  same  purpose,  the  court  in 
England  will  make  an  order  staying  all  proceedings  in  the  English  suit,  without  prejudice 
to  any  proceeding  which  the  plaintiff  may  be  advised  to  adopt  with  reference  to  the  decree 
and  proceedings  m  India. 

An  administrator  de  bonis  non,  &c.,  in  India,  appointed,  b^  fhe  aathority  of  the  plaintiff, 
administrator  in  England,  is  substantially  the  same  party  for  this  purpose. 

Such  administrator  in  India  is  authorised  to  assent  to  a  compromise,  under  the  authority  of 
the  court  in  India,  and  a  decree  adopting  that  compromise  is  a  final  decree. 

After  such  decree  the  plaintiff  in  England  cannot,  by  supplemental  bill  or  amendment  under 
the  new  practice,  continue  the  English  suit,  in  order  to  obtain  discovery  of  facts  which 
would  enable  him  to  set  aside  the  decree  in  India. 

In  this  case  (reported  16  Jar.  404;  s.  o.  10  Eng.  Bep.  250)  J. 
Parker,  V.  C,  overruled  the  plea  of  the  pendency  of  a  suit  in  India. 
The  defendant,  Lepage,  put  in  his  answer  in  the  present  suit ;  to  this 
answer  the  plaintiff  excepted,  and  the  exceptions  were  set  down  to  be 
argued.  The  proceedings  in  India  had  been  continued  meanwhile, 
and  on  the  2d  July  last,  a  final  decree  was  pronounced  in  that  suit. 
The  first  intimation  of  this  fact  was  received  in  England  on  the  16th 
August  last,  by  a  letter  from  India,  dated  the  3d  July.  A  copy  of 
the  decree  was  afterwards  received. 

The  decree,  after  reciting  a  previous  decree  referring  it  to  the  Mas* 
ter  to  take  an  account  of  the  partnership  dealings  between  Thomas 
Ostell  and  the  defendant,  from  the  commencement  of  the  partnership 
until  the  30th  December,  1841,  and  between  Margaret  Ostell  and  the 
defendant  to  the  21st  October,  1848 ;  and  dii^ecting  that  Lepage 
should  be  at  liberty  to  lay  before  the  said  Master  any  proposal  ifbr  a 
compromise  on  payment  of  a  fixed  sum,  instead  of  taking  such 
accounts,  and  if  he  did,  that  the  Master  should  inquire  and  state  whe- 
ther it  would  be  for  the  benefit  of  Olivia  Mary  Margaret  Ostell,  the 
infant^  that  such  proposal  should  be  accepted;  and  reciting  the  Mas- 
tor's  report,  whereby,  amongst  other  things,  he  found  that  certain 
terms  of  compromise  proposed  were  for  the  benefit  of  the  infant, 
Olivia  Mary  Margaret  Ostell,  was  as  follows : — "  This  court  doth 
decree  and  declare,  that  the  proposal  for  compromise  mentioned  in 
the  said  report  of  the  said  Mlaster  is  for  the  benefit  of  Olivia  Mary 
Margaret  Ostell,  the  infant  daughter  of  fhe  said  Thomas  Ostell, 
deceased,  in  the  said  report  named,  and  ought  to  be  accepted,  and 
doth  therefore  order  and  decree  the  same,  accordingly ;  and  this  court 
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doth  order  that  the  said  defendant,  Richard  Chaffin  Lepage,  be  at 
liberty,  according  to  the  terms  of  the  said  compromise,  to  purchase 
all  the  interest  of  the  said  infant  and  of  the  said  complainant,  as  such 
administrator  and  such  attorney  of  the%aid  Margaret  OsteU  as  in  the 
pleadings  mentioned,  in  the  matters  in  dispute,  for  the  sum  of  63,842 
company's  rupees,  8  annas,  11:  pice ;  and  that  he  do  pay  to  the  com- 
plainant, Robert  MoUoy,  as  such  administrator  and  attorney  as  afcnre- 
said,  the  sum  of  12,768  company's  rupees,  8  annas,  3  pice,  in  part 
payment  of  the  said  principal  sum  of  63,842  company's  rupees,  8 
annas,  11  pice,  and  do  pay  the  balance  or  residue  of  the  said  sum  by 
instalments,  bearing  interest  at  the  rate  of  5L  per  cent,  per  annum  — 
that  is  to  say,  on  the  1st  January,  1853,  the  like  sum  of  12,768  com- 
pany's rupees,  8  annas,  3  pice,  and  interest ;  on  the  Ist  July,  1853, 
the  like  sum  of  12,768  company's  rupees,  8  annas,  3  pice,  and  inte- 
rest; on  the  1st  January,  1854,  the  like  sum  of  12,768  company's 
rupees,  8  annas,  3  pice,  and  interest ;  and  on  the  1st  July,  1854,  the 
like  sum  of  12,768  .company's  rupees,  8  annas,  3  pice,  being  the  resi- 
due of  the  said  principal  sum  of  63,842  company's  rupees,  8  annas, 
11  pice,  together  with  interest  And  it  is  further  ordered,  that  the 
said  instalments  be  secured  by  a  bond  of  the  said  defendant,  Richard 
Chaffin  Lepage,  together  with  an  assignment,  by  way  of  mortgage, 
of  all  and  singular  the  stock  in  trade,  property,  and  effects,  now  on 
the  premises  of  the  said  defendant,  situate  in  Tank  Square,  in  Cal- 
cutta, and  all  such  other  property  and  effects  as  shall  from  time  to 
time  be  added  to  the  said  stock  and  effects,  with  liberty  to  the  said 
defendant  to  redeem  the  said  mortgage  at  any  time  before  the 
expiration  of  the  period  limited  for  payment  of  the  said  debt  And 
it  is  further  ordered,  that  all  necessary  and  proper  deeds,  conveyances, 
and  assurances  for  effecting  the  said  compromise  be  executed,  and 
that  all  necessary  parties  do  join  therein ;  and  the  said  Master  Is  to 
settle  the  said  bond,  assignment,  deeds,  conveyances,  and  assurances ; 
and  the  first  mentioned  sum  of  12,768  company's  rupees,  8  annas,  3 
pice,  shall  be  paid  by  the  said  defendant  as  aforesaid  upon  the  tender 
to  him  of  an  assignment  and  release,  duly  executed,  by  the  said  com- 
plainant as  such  attorney  and  administrator  as  aforesaid,  in  respect 
of  the  interest  so  to  be  purchased  by  the  defendant  as  aforesaid  in  the 
partnership  property  in  the  pleadings  mentioned.  And  it  is  fhrther 
ordered,  that  the  said  defendant,  Richard  Chaffin  Lepage,  do  pay  to 
the  solicitor  of  the  said  complainant,  Robert  Molloy,  his  costs  of  this 
suit,  when  the  same  shall  have  been  taxed  by  the  taxing  master  of 
this  court ;  and  all  parties  are  to  be  at  liberty  to  apply  to  this  court 
from  time  to  time,  as  they  may  be  advised."  The  present  motion 
was,  that  all  further  proceedings  in  the  cause  in  England  might  be 
stayed. 

W.  M.  James  and  Cotton,  for  the  motion,  argued  that,  the  decree  in 
India  being  a  final  decree,  the  present  suit  should  be  stayed.  Gar* 
dus  V.  Rtcardo,  14  Sim.  265 ;  Harrison  v.  Oumey,  2  J.  &  W.  563  j 
Ostell  V.  Lepage^  16  Jur.  404 ;  s.  c.  10  Eng.  Rep.  250. 
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RusBeU  and  Bagshatoe^  contra,  urged  that  the  suits  were  not  for 
exactly  the  same  purpose,  more  extensive  relief  being  prayed  in  the 
«uit  in  England ;  that  the  two  suits  were  not  between  the  same  parties, 
the  plaintiffs  being  different  persons ;  and  that  the  Indian  suit  did 
sot  proceed  to  a  regular  decree,  but  was  compromised  without  author- 
ity on  the  part  of  the  plaintiff  there,  and  that  the  comiNroroise  was 
upon  terms  very  disadvantageous  to  the  estate  which  the  plaintiff 
represented.  This  could  be  proved  in  the  present  suit  by  amending 
the  bill,  and  requiring  a  full  answer.  The  supplemental  matter  might 
now*  be*  stated  by  amendment,  under  the  15  &  16  Vict  c.  86,  s.  o3. 
Then  this  motion  was  without  precedent,  and  fras  founded  only  upon 
an  extra  judicial  observation  of  J.  Parker,  V.  C,  in  Ostell  v.  Lepage^ 
ttbi  sup.  The  proper  course  would  be  for  the* defendant  to  file  across 
bill,  in  the  nature  of  a  plea  depuis  darrein  continuance  at  common 
law.    Lord  Redesd.  Treat  Plead.  99,  5th  ed. 

Stuart,  V.  C,  without  hearing  the  reply.  This  is  an  application 
to  stay  proceedings  in  a  suit  in  this  court  instituted  by  a  legal  per- 
sonal representative,  in  order  to  recover,  for  the  estate  which  he  repre- 
sents, what  may  be  found  due  in  respect  of  certain  partnership 
transactions.  The  person  whom  the  plaintiff  represents  was  a  person 
engaged  in  the  bookselling  business  in  Calcutta.  It  appears  upon 
the  proceedings  that  a  litigation,  for  the  same  purpose  substantially 
as  this  suit,  has  been  instituted  in  the  court  in  Calcutta,  and  it  is  now 
brought  to  liie  attention  of  this  court  by  the  present  motion ;  that 
that  Titigatioa  in  Calcutta,  instituted  not  by  the  present  plaintiff,  but 
by  a  person  who,  in  India,  became,  under  the  authority  of  the  plain- 
tiff, the  representative  of  the  same  estate  which  is  here  represented  by 
the  plaintiff,  has  ended  in  a  final  decree,  which  has  established  that  a 
certain  sum  is  due  to  the  estate  in  respect  of  the  partnership  transac- 
tions which  are  the  subject  of  both  suits.  I  am,  therefore,  asked,  on 
the  part  of  the  defendant,  that  —  there  being  this  decree  of  a  court  of 
competent  jurisdiction  —  the  present  proceedings  in  this  court  mav 
be  stayed.  Against  this  it  is  urged  that  the  relief  prayed  in  this  suit 
is  more  extensive  than  in  the  suit  in  India ;  but  I  cannot  discover 
that  there  is  a  perfectly  just  ground  for  that  contention.  It  is  next 
urged  that  the  decree  in  the  court  in  Calcutta  is  not  beisveen  the 
same  parties  who  are  suing  in  this  court,  for  the  plaintiff,  wno  repre- 
sents the  estate  in  Calcutta,  is  not  the  same  individual  who  sues 
here,  but  he  became  the  representative  under  the  authority  of  the 
person  who  is  suing  in  this  court ;  and  I  cannot  therefore  pay  atten- 
tion to  that  part  of  the  argument  which  asks  me,  on  the  ground  that 
the  two  suits  are  not  between  the  same  parties,  to  refuse  this  motion. 

Next,  it  is  contended  that  the  suit  in  India  was  settled  under  a 
compromise  by  that  court  That  can  be  no  objection  to  the  finality 
of  the  decree,  if  a  party,  competent  to  conduct  the  proceeding,  did 
arrive  at  that  e(id  by  a  compromise  authorized  by  the  court.  If  that 
was  done  by  a  party  having  sufficient  authority,  the  decree  is,  and 
ought  to  be,  binding ;  and  even  if  done  without  such  authority,  pro- 
ceedings must  be  tdceo  of  a  nature  very  different  to  the  pleadings  in 
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this  suit,  in  order  to  get  rid  of  that  decree ;  and  therefore,  on  that 
grbund,  I  see  no  reason  for  refusing  thb  motion.  Then,  it  is  said, 
that  what  appears  on  the  face  of  the  decree,  and  what  the  court  has 
now  before  it  as  to  the  proceedings  in  India,  show  that  this  court 
ought  not  to  recognize  the  proceedings  in  the  court  in  Calcutta. 
The  decree,  however,  seems  to  be  a  regular  decree,  directing  accounts 
to  be  taken  in  the  first  instance,  and  then  a  final  decree  directing  a 
compromise,  and  sanctioning  the  amount  to  be  paid.  The  decree, 
therefore,  is  one  that  this  court  must  recognize.  But  the  question 
which  I  have  to  consider  is,  whether,  this  decree  being  for  tfie  same 
object,  and  concerning  the  same  estate,  any  good  purpose  could  be 
answered  by  allowing  the  present  litigation,  which  assumes  that  there 
has  been  no  final  decree  m  India,  to  proceed  in  its  present  shape. 
Upon  that  part  of  the  case,  it  is  conceded,  on  the  part  of  the  plaintif!^ 
who  wishes  to  go  on,  that  some  alteration  should  be  made  in  the 
frame  of  the  proceedings  in  the  present  cause,  because  it  is  suggested 
that,  by  amendment,  the  matter  should  be  put  into  a  shape  in  which 
the  court  could  decide  on  the  finality  of  the  decree  in  India.  I  can- 
not entertain  that  view  of  the  case.  It  is  plain  that  a  bill  to  set  aside 
the  decree  in  India,  or  to  get  more  extensive  relief  in  respect  of  the 
matters  in  this  case  than  is  given  by  that  decree,  must  be  framed  on 
a  different  plan  from  the  bill  in  the  present  suit,  which  has  proceeded 
BO  far  as  to  obtain  an  insufficient  answer.  But  then  it  is  said,  that 
in  order  to  put  the  prpceedings  into  a  proper  form  by  amendment,  or 
by  filing  another  bill  to  set  aside  the  decree,  some  discovery  ought  to 
be  allowed  from  the  present  defendant  in  this  suit,  and  that  the  court 
should  see,  before  it  stays  proceedings,  that  a  sufficient  answer  is  put 
in  to  give  this  discovery.  It  is  plain,  however,  upon  all  sound  rules 
for  conducting  the  proceedings  in  this  court,  that  the  discovery  sought 
to  be  obtained  by  means  of  the  answer  ought  to  be  ancillary  to  the 
relief  prayed  by  the  bill;  and  the  relief  now  prayed  is  wholly  incon- 
sistent with  any  case,  if  any  case  can  be  made,  for  setting  aside  the 
decree  in  India.  It  would  be,  therefore,  entirely  useless  to  allow  this 
suit  to  proceed  for  the  purpose  of  enabling  the  plaintiff  to  obtain  this 
discovery  by  the  bill  as  at  present  framed.  I  therefore  make  an  order 
staying  all  proceedings  in  this  court,  without  prejudice  to  any  pro- 
ceedings that  the  plaintiff  may  be  advised  to  adopt  with  reference  to 
the  decrdfc  and  proceedings  in  India. 

J.  Russell  and  Bazalgette  asked  for  the  addition  of  the  words  ^  or 
otherwise  "  to  the  order.  ' 

Stuart,  V.  C,  refused  to  add  these  words* 
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In  re  The  Trustee  Relief  Act,  10  &  11  Vict  c.  96,  and  in  re 

Walsbb^s  Trusts.^ 

NoyeBiber  13, 1852. 

Practice  —  Amendment  of  Petition —  Declaration  of  Right 

A  petition,  pmjing  the  pajment  oat  of  court,  under  the  abore  act,  of  a  small  sum  to  the 
petitionere,  in  certain  aharaa,  to  which  they  were  held  not  entitled  on  the  true  conktniction 
of  a  will,  was  allowed  to  be  amended  by  tne  addition  of  a  prayer  for  a  declaration  of  the 
rights  of  all  parties,  and  payment  accordingly ;  and,  snbjeot  to  such  amendment,  an  order 
was  made  containing  such  a  declaration,  and  for  payment  in  conformity  therewith.  Costa 
of  all  parties  out  of  the  fund. 

This  was  a  petition  under  the  Trustee  Relief  Act,  for  a  declaration 
that  certain  persons  named  were  entitled  to  a  fnnd  of  188/.  10;.  Id. 
Consols,  standing  in  the  name  of  the  Accountant-General  in  trust  in 
the  above  matter,  in  equal  shares,  and  that  the  cost  of  the  applica^ 
tion  fihoold  be  taxed  and  paid  out  of  the  fund. 

Roocburgk^  for  the  petition. 

FoUett  and  Steere^  for  other  parties. 

« 

Stuart,  V.  C,  was  of  opinion,  that,  on  the  construction  of  the 
instrument  creating  the  trust,  the  petitioners  were  not  entitled  to  the 
shares  in  the  fund  which  they  claimed,  and  that,  therefore,  he  could 
make  no  order  on  the  petition  in  its  present  frame.  He  wished  very 
much,  considering  the  smallness  of  the  fund,  and  the  difficulty  of  the 
question  of  construction,  that  he  could  at  once  make  a  declaration 
of  the  rights  of  the  parties. 

Roxburgh  suggested  that  the  money  was  in  court  under  the  Trustee 
Relief  Act,  which  gave  a  large  jurisdiction. 

X  Russell^  amicus  Curias,  referred  to  Lynn  v.  Beaver^  Turn.  &  R^ 
70,  in  which  Lord  Eldon  made  a  declaration  of  the  rights  of  parties, 
though  he  dismissed  the  bilL 

Stuart,  V.  C,  alluded  to  the  15  &  16  Vict,  c  86,  s.  50,  by  which 
it  is  provided  that  it  shall  be  lawful  for  the  court  to  make  declarations 
of  rieht  without  granting  consequential  relief;  and  said  that  in  this 
case  he  would  make  a  declaration  upon  an  amendment  of  the  peti- 
tion on  the  authority  of  Lynn  v.  Beaver. 

An  order  was  made,  declaring  who  were  ihi  parties  entitled  to  the 
fond,  and  in  what  shares,  and  for  payment  accordingly,  on  the  peti- 
tion being  amended  by  the  addition  of  a  prayer  to  that  effect  Costa 
of  all  parties  out  of  the  fund. 

A  16  Jar.  1154. 
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this  suit,  in  order  to  get  rid  of  that  decree ;  and  therefore,  on  that 
grbnnd,  I  see  no  reason  for  refusing  thb  motion*  Then,  it  is  said, 
that  what  appears  on  the  face  of  the  decree,  and  what  the  court  has 
now  before  it  as  to  the  proceedings  in  India,  show  that  this  court 
ought  not  to  recognize  the  proceedings  in  the  court  in  Calcutta. 
The  decree,  however,  seems  to  be  a  regular  decree,  directing  accounts 
to  be  taken  in  the  first  instance,  and  then  a  final  decree  directing  a 
compromise,  and  sanctioning  the  amount  to  be  paid.  The  decree, 
therefore,  is  one  that  this  court  must  recognize.  But  the  question 
which  I  have  to  consider  is,  whether,  this  decree  being  for  ttie  ^ame 
object,  and  concerning  the  same  estate,  any  good  purpose  could  be 
answered  by  allowing  the  present  litigation,  which  assumes  that  there 
has  been  no  final  decree  in  India,  to  proceed  in  its  present  shape. 
Upon  that  part  of  the  case,  it  is  conceded,  on  the  part  of  the  plaintiff^ 
who  wishes  to  go  on,  that  some  alteration  should  be  made  in  the 
frame  of  the  proceedings  in  the  present  cause,  because  it  is  suggested 
that,  by  amendment,  the  matter  should  be  put  into  a  shape  in  which 
the  court  could  decide  on  the  finality  of  the  decree  in  India.  I  can« 
not  entertain  that  view  of  the  case.  It  is  plain  that  a  bill  to  set  aside 
the  decree  in  India,  or  to  get  more  extensive  relief  in  respect  of  the 
matters  in  this  case  than  is  given  by  that  decree,  must  be  framed  on 
a  different  plan  from  the  bill  in  the  present  suit,  which  has  proceeded 
so  far  as  to  obtain  an  insufficient  answer.  But  then  it  is  said,  that 
in  order  to  put  the  prpceedings  into  a  proper  form  by  amendment,  or 
by  filing  another  bill  to  set  aside  the  decree,  some  discovery  ought  to 
be  allowed  from  the  present  defendant  in  this  suit,  and  that  the  court 
should  see,  before  it  stays  proceedings,  that  a  sufficient  answer  is  put 
in  to  give  this  discovery.  It  is  plain,  however,  upon  all  sound  rules 
for  conducting  the  proceedings  in  this  court,  that  the  discovery  sought 
to  be  obtained  by  means  of  the  answer  ought  to  be  ancillary  to  the 
relief  prayed  by  the  bill ;  and  the  relief  now  prayed  is  wholly  incon- 
sistent with  any  case,  if  any  case  can  be  made,  for  setting  aside  the 
decree  in  India.  It  would  be,  therefore,  entirely  useless  to  allow  this 
suit  to  proceed  for  the  purpose  of  enabling  the  plaintiff  to  obtain  this 
discovery  by  the  bill  as  at  present  framed.  I  therefore  make  an  order 
staying  all  proceedings  in  this  court,  without  prejudice  to  any  pro- 
ceedings that  the  plaintiff  may  be  advised  to  adopt  with  reference  to 
the  decrdfc  and  proceedings  in  India. 

J.  Russell  and  Bazalgette  asked  for  the  addition  of  the  words  ^  or 
otherwise  "  to  the  order.  ' 

Stuart,  V.  C,  refused  to  add  these  words. 
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In  re  The  Trustee  Relief  Act,  10  &  11  Vict  o.  96,  and  in  re 

Walsbb^s  TaU8T9.^ 

NoT«mbQr  13, 1852. 

Practice  —  Amendment  of  Petition  —  Declaration  of  Right 

A  petidoii,  pmjiDg  the  payment  oat  of  court,  under  die  above  act,  of  a  small  sum  to  the 
petitioners,  in  certain  shares,  to  which  they  were  held  not  entitled  on  the  true  conktmction 
of  a  will,  was  allowed  to  be  amended  by  the  addition  of  a  prayer  for  a  declaration  of  the 
rights  of  all  parties,  and  payment  accordingly ;  and,  snbjeot  to  such  amendment,  an  order 
was  made  containing  sach  a  declaration,  and  for  payment  in  conformity  therewith.  Costs 
of  all  parties  out  of  the  fond. 

This  was  a  petition  under  the  Trustee  Relief  Act,  for  a  declaration 
that  certain  persons  named  were  entitled  to  a  fund  of  188/.  10s.  Id. 
Consols,  standing  in  the  name  of  the  Accountant-General  in  trust  in 
the  above  matter,  in  equal  shares,  and  that  the  cost  of  the  applica^ 
tion  should  be  taxed  and  paid  out  of  the  fund. 

Bozbui^k,  for  the  petition. 

FoUeit  and  Steere,  for  other  parties. 

Stvart,  V.  C,  was  of  opinion,  that,  on  the  construction  of  the 
instrument  creating  the  trust,  the  petitioners  were  not  entitled  to  the 
shares  in  the  fund  which  they  claimed,  and  that,  therefore,  he  could 
make  no  order  on  the  petition  in  its  present  frame.  He  wished  very 
much,  considering  the  smallness  of  the  fund,  and  the  difficulty  of  the 
question  of  construction,  that  he  could  at  once  make  a  declaration 
of  the  rights  of  the  parties. 

Roxburgh  suggested  that  the  money  was  in  court  under  the  Trustee 
Relief  Act,  which  gave  a  large  jurisdiction. 

J.  Bussellj  amicus  Curise,  referred  to  Lynn  v.  Beaver ^  Turn.  &  R^ 
70,  in  which  Lord  Eldon  made  a  declaration  of  the  rights  of  parties, 
though  he  dismissed  the  bill. 

Stuart,  V.  C,  alluded  to  the  15  &  16  Vict.  c.  86,  s.  50,  by  which 
it  is  provided  that  it  shall  be  lawful  for  the  court  to  make  declarations 
of  rieht  without  granting  consequential  relief;  and  said  that  in  this 
case  he  would  make  a  declaration  upon  an  amendment  of  the  peti- 
tion on  the  authority  of  Lynn  v.  Beaver. 

An  order  was  made,  declaring  who  were  thS  parties  entitled  to  the 
fond,  and  in  what  shares,  and  for  payment  accordingly,  on  the  peti- 
tion being  amended  by  the  addition  of  a  prayer  to  that  effect  CostB 
of  all  parties  out  of  the  fund. 


^  16  Jur.  IIM. 
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BoULDTNe  v.   BoVLDINO.* 

NoTember  17, 1852. 

Claim — Orders  of  the  22d  Aprils  1850 — Averment  of  Representation. 

In  claim  for  administration  bj  residuary  le«itee,  against  executor  of  executrix  not  haring 
proved,  it  is  not  sufficient  to  aver  merely  uiat  the  defendant  is  executor  of  his  testatrix, 
and  that  his  testatrix  was  executrix  of  the  testator  in  the  cause. 

This  was  a  claim  for  administration  of  the  personal  estate  of 
Greorge  Boulding,  deceased.  The  claim  stated  that  Greorge  Boulding, 
by  his  will,  dated  the  27th  July,  1847,  bequeathed  all  his  property,  on 
the  death  or  second  marriage  of  his  wife,  Rose  Boulding,  for  the 
benefit  of  his  children  ;  ^<  that  the  said  Rose  Bonlding  was  the  execu- 
trix of  the  said  George  Boulding ;  and  that  Robert  Boulding  was  the 
executor  of  the  said  Rose  Boulding."  *The  plaintiff  was  one  of  the 
children  of  the  testator.  Rose  Boulding  survived  the  testator,  proved 
his  will,  and,  as  the  plaintiff  alle£[ed,  possessed  assets,  and  died  un- 
married on  the  2d  March,  1851,  having  made  her  will,  and  thereby 
appointed  the  sole  defendant  one  of  her  executors.  Her  will  was  not 
proved,  but  the  defendant  entered  into  possession  of  her  property,  part 
of  which,  as  the  plaintiff  alleged,  was  assets  of  the  original  testator. 
The  defendant  admitted  the  possession  of  some  furniture  which  had 
belonged  to  the  original  testatoi;  but  which  Rose  Boulding  consi- 
dered to  be  her  own  property,  having  out  of  her  own  moneys  paid  debts 
of  the  testator  to  an  amount  beyond  the  value  of  this  property.  He 
denied  possession  of  other  assete. 

EUiSi  for  the  plaintiff. 

[Stuart,  V.  C,  observed  that  there  was  no  averment,  that  the 
defendant  was  legal  personal  representative  of  the  testator,  and  it 
seemed,  therefore,  to  his  Honor,  that  the  claim  must  be  dismissed, 
with  costs.] 

He  pointed  out  that  the  claim  was,  in  this  respect,  in  the  form 
given  in  No.  3,. Schedule  (A.,)  Orders  of  the  22d  April,  1860,  and 
said  that  the  defendant  here  was  not  legal  personal  representative  of 
either  the  original  testator  or  of  his  widow,  but  only  an  executor, 
who  had  possessed  assets  without  proving  the  will  of  either  of  them. 
It  was  not  competent  to  him  to  set  up  as  his  defence  to  the  suit  that 
be  had  not  proved  the  will.  See  1  W ms.  Exors.  246.  He  asked,  at 
any  rate,  for  liberty  to  ftnend,  and  that  the  claim  might  stand  over 
until  the  authorities  at  the  stamp-ofiice  had  compelled  the  defendant 
to  prove  the  will  of  Rose  Boulding,  as  they  had  said  they  would  do. 


i  16  Jot.  1164. 
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Darnel^  for  the  defendant,  asked  that  the  claim  might  be  dismissedi 
with  costs. 

Stuart,  V.  C,  said  that  be  thought  he  could  not  refuse  the  reqaest 

Claim  dismissed^  with  costs. 


Smith  v.  Boucher/ 

« 

November  23, 1852. 

Trustee  Actj  1850,  s:  30  —>  Declaration  that  equitable  Mortgagor^ 

ordered  to  convey^  is  a  Trustee. 

« 

The  coart  b  not  anthorized,  by  the  above  section,  to  add  to  the  order  of  course  to  make  a 
foreclosare  decree  absolute,  a  declaration  that  Uie  mortgagor,  being  oat  of  the  jarisdictioiii 
is  a  trustee  for  the  mortgagee,  although  Ae  former  oxder  nisi  was,  that  he  should  oonvey 
to  the  mor^;agee,  the  mortgage  being  equitable. 

This  was  a  claim  for  foreclosure  of  an  equitable  mortgage.  The 
Usual  order  had  been  made  that  the  mortgagor  should  redeem,  or  in 
default  be  foreclosed,  and  convey  to  the  mortgagee.  The  master 
had  certified  that  default  had  been  made.  The  mortgagor  was  out 
of  the  jurisdiction,  and  refused  to  convey. 

^apter  moved  ex  parte  to  make, the  foreclosure  absolute,  and  to 
add  to  the  order  for  that  purpose  a  declaration,  that  the  mortgagor, 
who  had  been  ordered  to  convey,  was  a  trustee  under  the  30th  section 
of  the  Trustee  Act,  1850,  in  order  that  a  petition  might  be  presented 
to  obtain  a  vesting  order  under  the  9th  section.  He  said  that  the 
registrar  would  not  otherwise  draw  up  the  order  absolute,  and  cited 
Bowra  v.  Wh^ht,  15  Jur.  981 ;  s.  c.  3  Eiig.  Rep.  190. 

[Stuart,  V.  C.  You  ask,  on  a  motion  of  course,  to  tack  to  the 
order  to  be  made,  a  special  direction,  depending  on  the  construction 
of  the  Trustee  Act.  This  may  be  done  on  a  decree ;  but  does  a 
decree  mean  an  order  of  course  ?] 

He  referred  to  Rowley  v.  AdamSj  15  Jur.  1002 ;  s.  c.  6  Eng.  Eep. 
124,  where  it  was  intimated  that  a  similar  declaration  might  be  made 
on  petition. 

Stuart,  V.  C.  A  petition  is  very  different  from  a  motion  of  course. 
The  act  authorizes  me  to  do  this  on  a  decree :  it  does  not  follow  that 
I  can  do  it  on  an  order  made  upon  a  motion  of  course. 

. 

Motion  refused. 


1 16  Jur.  1154. 
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Harvey  v.  Bjiookb.^ 

NoTember  25,  and  December  9, 16,  and  17, 1852. 

Practice  —  Master  in  Chancery  Abolition  Acty  s,  40  —  Reference  to 

Conveyancing  Counsel  —  Infant. 

No  special  or  sabstantiTe  order  will  be  made  in  ordinary  cases  for  a  reference  to  conrey- 
ancing  counsel  under  the  40th  section  of  the  15  &  16  Vict.  c.  80,  but  the  court  will  adjourn 
the  case,  in  Order  that  the  opinion  of  counsel  may  be  taken  in  the  mean  time.  Fonn  of 
order  under  such^  reference. 

In  an  infantas  case,  where  money  is  to  be  paid  into  oonrt,  two  orders  are  necessary —  one  for 
the  payment  of  the  money,  and  a  second  for  the  execution  of  the  couTcyanoe,  reciting  the 
first  order. 

This  was  an  infant's  suit  A  lease  had  to  be  granted  by  an  infant 

O.  Simpson  stated  that  this  case  had  been  heard  before  the  long* 
vacation,  and  that  the  minutes  of  a  decree  had  been  drawn  up  then, 
but  no  order  for  reference  as  to  the  lease  had  been  then  made.     On 
the  4th  November,  however,  an  order  had  been  made,  under  which  it 
had  been  referred  to  Mr.  Jarman  to  settle  the  lease. 

[TuRNEB,  V.  C.  No,  no :  no  order  was  made  for  a  reference.  The 
court  merely  adjourns  the  cause  to  chambers  in  order  to  get  the 
opinion  of  counsel  in  the  mean  time.  Then,  when  the  opinion  is 
obtained,  or  the  lease  is  settled,  it  comes  back  here  again.  No  order 
is  drawn  up  or  made  for  a  reference  merely.] 

He  said  that  a  draft  lease,  which  he  now  produced,  had  been  settled 
and  approved  by  Mr.  Jarman. 

Turner,  V.  C.  The  court  must  be -satisfied  that  the  lease  to  be 
executed  corresponds  with  that  draft  The  best  way  will  be  for  you 
to  produce  to  the  registrar  in  court  an  engrossment,  ready  for  execu- 
tion, together  with  an  affidavit  that  it  is  a  true  copy  of  that  draft  so 
approved  and  settled.  The  deed  must  be  brought  into  court  to  be 
marked  by  the  registrar,  with  a  note  to  that  effect.  Then  the  court 
will  direct  that  the  infant  execute  that  deed.  The  order  now  to  be 
made  bad  better  be  somewhat  in  this  form:  —  **  This  cause  having 
come  on  to  be  heard  on  a  certain  day,  and  having  been  then  ordered 
to  stand  over,  in  order  that  a  lease  might  be  prepared  and  approved 
of  by  one  of  the  conveyancing  counsel  of  this  court,  and  it  now 
appearing  that  a  lease  has  been  prepared  and  settled  by  such  counsel, 
and  the  lease  being  now  produced,  order  it  to  be  executed  by  all  pro- 
per parties."     The  order  will  date  as  of  this  day. 

.  Phillips^  for  other  parties. 


^  17  Jur.  1 ;  22  Law  J.  Bep.  (k.  b.)  Obanc.  14. 
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December  9.  G.  Simpson^  again  mentioned  this  case.  It  appeared 
that  the  draft,  as  settled,  recited  the  payment  of  the  premium  for  the 
lease  into  court,  and  also  the  order  which  it  was  now  wished  to  obtaiui 
namely  %at  the  infant  should  execute  the  conveyance ;  and  from 
what  had  previously  fallen  from  the  court,  it  seemed  necessary  that 
the  order  to  be  made  for  the  execution  of  the  engrossment  by  the 
infant  should  refer  to  the  conveyance  as  already  prepared  -—  each 
document,  therefore,  anticipating  the  other. 

December  16.  Turner,  V.  C.  Will  you  be  so  kind  as  to  state  the  cir- 
cumstances in  writing,  and  then  I  will  communicate  with  the  other 
judges  on  the  subject.  The  considemtion  money  must,  I  think,'  be 
paid  into  court.  That  would  be  necessary  before  any  order  for  exe- 
cution of  the  lease  could  be  made. 

The  following  statement  wad  afterwards  handed  up  to  the  court:— 
"  This  is  a  claim  for  specific  performance  of  a  covenant  for  renewal 
of  a  lease,  and  was  rendered  necessary  by  the  inability  of  one  of  the 
parties,  through  his  infancy,  to  grant  the  new  lease.  The  question  is, 
what  is  the  proper  course  in  framing  the  order  which  has  been  made, 
and  directing  the  infant  to  execute  the  deed  which  has  been  now 
settled  by  Mr,  Jarman,  one  of  the  ^x  conveyancing  counsel.  The 
cause  has  been  often  before  the  court,  and  Sir  G.  Turner,  V.  C,  has 
expressed  his  opinion  that  the  plaintiiTs  should  have  a  renewal,  and 
that  84/.,  the  fine,  should  be  paid  into  court  in  the  suit.  On  the  2nd 
or  3d  November,  1852,  the  Vice- Chancellor  directed  one  of  the  six 
conveyancing  counsel  to  settle  a  proper  lease,  and  the  parties  agreed 
upon  Mr.  Jarman,  but  no  order  of  reference  was  drawn  up,  nor  has 
any  order  whatever  yet  been  drawn  up.  Mr.  Jarman  has  settled  the 
lease,  and  has  said  in  it,  ^recite  the  declaration  of  the  rights  of  the 
plaintifts,  and  the  order  for  paying  in  the  84/. ; '  but  as  the  Registrar 
had  not  passed  any  such  order,  it  is  not  set  out  in  extenso  in  the  draft 
lease.  The  lease,  too,  is  expressed  to  be  in  consideration  of  the  sum 
of  84/.,  which  is  stated  to  have  been  paid  into  court.  The  Vice- 
Chancellor,  on  the  25th  November,  directed  the  deed  to  be  engrossed. 
The  plaintiffs  propose  that  the  order  shall  be  passed  as  of  the  25th 
November,  declaring  the  rights  of  the  plaintiffs,  and  ordering  the  84/. 
to  be  paid  in,  and  that  this  order  shall  be  recited  fully  in  the  lease, 
and  that  the  draft,  with  this  full  recital,  shall  be  engrossed  in  duplicate, 
and  brought  into  court*  on  the  day  to  which  the  cause  stands  over, 
with  an  affidavit  of  the  correctness  of  the  engrossment,  (but  showing 
that  Mr.  Jarman's  note,  that  the  order  is  to  be  recited,  has  been  com- 
plied with,)  and  the  Accouutant-GeneraPs  certificate  showing  that  the 
84/.  has  been  paid  in ;  and  then  the  court  will  direct  the  Registrar  to 
sign  a  memorandum  that  this  is  the  deed  produced,  and  order  that  the 
infant  and  other  parties  shall  execute  that  deed  which  the  Registrar 
has  so  marked.  In  this  particular  case,  an  order  as  of  a  past  date 
seems  indispensable,  unless  the  court  will  order  the  infant- to  execut% 
the  deed  without  seeing  the  ^loney  paid  in  first,  or  unless  the  infant's 
execution  be  ordered  on  a  condition  of  paying  in,  which  would  be 
ineonvenient   Unless  an  order  be  made  and  recited  in  the  deed  itself, 

6* 
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the  reference  to  the  suit  wonld  be  very  ineomplete,  stopping  short  of 
the  order ;  and  the  only  thing  to  show  on  the  face  of  the  deed  that 
the  infant  had  had  authority  would  be  the  Registrar's  note  that  this 
deed  had  been  produced  in  court  on  a  certain  day,  or  to  sAne  such 
effect" 

December  17.  Turner,  V.  C,  now  said  that  he  had  consulted  tiie 
other  judges,  and  that  in  this  particular  case,  as  money  was  ordered 
to  be  paid  in,  two  orders  would  be  necessary,  namely  one  at  the  hear- 
ing of  cause,  ordering  the  money  to  be  paid  in,  and  the  other  ordering 
the  execution  of  the  lease  by  the  infant 


Kerr  v.  Thb  Middlesex  Hospital.^ 

December  18  and  20|  1853. 

WiU — Annuity — Perpetual  or  for  Life. 

A  testator,  having  some  real  property,  and  considerable  sums  fnyested  in  foreign  fnnds,  after 
hayiag  by  his  will  ^yen  yanoos  pecuniary  legacies,  said, "  I  desire  that  my  execoUtft 
shall  purchase  annuities  for  each  ot  my  two  sisters,  £.  B.  and  H.  F.,  of  100/.  a  year  eachf 
the  said  annuities  to  be  purchased  in  the  British  funds."  He  then  gave  other  annuities, 
and  proceeded  —"I  direct  my  landed  property  at  O.  to  be  sold  by  auction,  and  the  pro« 
dnce  to  go  to  the  carrying  out  of  the  aforesaid  annuities  and  legacies;  and  should  the  pro* 
duce  of  the  said  sale  not  be  found  sufficient  for  that  purpose,  I  desire  that  the  remainder 
shall  be  made  up  from  my  personal  property.  After  the  aboye  annuities  and  all  legaciea 
have  been  paid  and  effected,  I  desire  the  remainder  of  my  personal  property  shall  be  laid 
out  in  the  purchase  of  an  annual  income  in  the  32.  per  cent,  consols,  for  the  benefit  of  s 
cancer  ward  in  the  Middlesex  Hospital " :  — 

Edd,  {disientiente  Lord  Crakworth,  L.  X),  reyersing  the  decision  of  the  Master  of  the  BoQa, 
that  the  annuities  giyen  to  £.  B.  and  H.  F.  were  not  for  life  only,  bnt  perpemaL 

Quare^  what  is  the  meaning  of  "  British  funds,'*  as  occntring  in  this  wiU  ? 

Per  the  Lord  Chancellor.  Where,  in  these  cases,  the  will  is  fkirly  open  to  the  constructioa 
that  the  absolute  interest  passes,  the  authority  of  parliament  in  fayor  of  general  deyises  of 
land  oaght  to  haye  some  mfloence. 

This  was  an  appeal  from  a  decision  of  Sir  J.  RomiUy,  M.  fi.| 
upon  the  construction  of  the  will  of  Sir  Joseph  De  Coorcy  Laifan, 
Bart,  dated  the  15th  of  August,  1846,  which  was  as  foUows: — "  I 
leave  all  my  property,  of  whatever  kind  it  may  be,  in  England  at 
elsewhere,  of  which  I  shall  die  possessed,  to  Thomas  Knox,  Earl  of 
Banforly,  in  Ireland,  and  Charles  Kerr,  Esq.,  of  the  house  of  Fletcher, 
Alexander,  &  Co.,  of  King's  Armsyard,  London,  and  Henry  HoundlCi 
Esq.,  of  the  Adjutant-General's  office,  to  have  and  to  hold  the  same 
in  trust  for  the  following  purposes :  —  I  leave  to  my  well  beloved 
daughter-in-law,  Frances  Lagier,  the  sum  of  3,000/.,  to  hold  the  same 
^dependent  of  her  husband,  and  to  be  disposed  of,  by  her  will,  properly 
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signed  and  executed.  I  leave  to  her  sister,  Jane  Symes,  and  the  Rev. 
Ab.  Lagier,  husband  of  the  aforesaid  Frances  Lagier,  the  sum  of 
1,000/.  each.  I  desire  that  my  executors  shall  purchase  annuities  for 
each  of  my  two  sisters,  namely,  Mrs.  Eliza  Burns,  of  Thurles,  Ireland, 
and  Mrs.  Helen  Fitzpatrick,  of  Killenall,  Ireland,  of  100/.  a  year  each, 
the  said  annuities  to  be  purchased  in  the  British  funds.  I  leave  SOL 
a  year  to  my  niece,  Mrs.  Catherine  Quinlan,  now  living  at  Lough, 
near  Thurles,  Ireland,  to  hold  the  same  independent  of  her  husband. 
I  leave  25/.  to  each  of  my  nieces,  Ellen  and  Susan  Laifan,  and  also 
25/.  a  year  to  Joseph  Laffan,  chUdren  of  my  late  brother,  John  Laffan." 
He  then  gave  several  legacies,  and  proceeded :  —  ^  I  direct  my  landed 
property  at  Otham  to  be  sold  by  auction,  and  the  produce  to  go  to 
the.  carrying  out  of  the  aforesaid  annuities  and  legacies;  and  should 
the  produce  of  the  said  sale  not  be  found  sufficient  for  that  purpose, 
I  desire  that  the  remainder  shall  be  made  up  from  my  personcd  pro- 
perty." He  then  directed  all  his  personal  property  (enumerating 
various  foreign  funds  in  which  be  had  property)  to  be  sold,  and  thus 
continued :  —  ^^  After  the  above  annuities  and  all  legacies  have  been 
paid  and  effected,  I  desire  the  remainder  of  my  personal  property  shall 
be  laid  out  in  the  purchase  of  an  annual  income  in  tbe  3/.  per  cent, 
consols,  for  the  benefit  of  a  cancer  ward  in  the  Middlesex  Hospital 
of  London."  And  he  appointed  the  said  Earl  of  Ranfurly,  Charles 
Kerr,  and  Henr^  Houndle,  executors  of  -his  will.  The  testator,  by  a 
codicil  to  his  will,  bequeathed  all  bis  interest  and  property  in  the  East 
Indian  funds,  to  his  nephew,  Captain  R.  Laffan,  and  proceeded :  —  ^  I 
also  leave  to  the  same  Captain  R.  Laffan  all  my  estate  and  landed 
property  in  Otham,  Kent.  I  leave  and  bequeathe  50/.  a  year  to  Mrs. 
Catberme  Quinlan,  my  niece.  I  leave  and  bequeathe  to  Joseph  Laf- 
fan, my  nephew,  50L  a  yeiar,  over  and  above  what  I  left  him  in  my 
will."  The;  testator  died  on  the  7th  July,  1848.  In  this  suit,  which 
was  instituted  by  the  executors,  Kerr  and  Houndle,  for  the  administra- 
tion of  the  estate,  a  question  arose  as  to  whether  the  annuities  given 
by  the  will  were  terminable  upon  the  respective  deaths  of  the  annu- 
itants, or  whether  the  annuities  were  perpetual  The  Master  of  the 
Rolls  decided  that  the  respective  annuities  were  for  life  only.^  Eliza 
Burns,  one  of  the  annuitants,  now  appealed  from  that  decision. 


1  The  foIIowiQs  is  taken  from  the  sliort-Iiand  writei's  note  of  the  Muter  of  the  BjoW 

Judgment  upon  Siat  occasion : — "•  This  is  a  case  in  which  the  testator  has  given  all 

nis  property,  or  the  greater  part  of  it,  away  from  his  relations,  for  the  sake  of  a  charity. 

I  should  have  been  very  slaid  if  I  could  have  come  to  an  opposite  conclusion  from  that 
which  •»— — —  * x_  t*.  ^*^_  .!_•_  — ji •*   .  .         i.  ..       Ml    1-- ...  T ^ 

bend,  is  quite  clear,  which  is  this  —  that  where  the  produce  of  a  fund  is  giren 
is  prodncmg  a  pennanent  income,  and  the  produce  of  that  fond  is  given,  then  that  is  a 
permanent  annuity ;  but  where  an  annuity  is  ffiven  to  be  secured  upon  a  permanent 
fund,  then  it  is  omy  an  annuity  for  a  person's  me.  Now,  the  question  in  this  case  is, 
what  is  given  ?  He  gives,  in  ths  first  place,  all  his  property  to  his  executors,  which 
does  not,  in  my  opinion,  affect  the  question  at  all,  untu  you  come  to  the  words, '  I 
desire.'  He  says,  *I  desire  that  my  executors  shall  purchase  annuities  for  each  of  my 
two  sisters,  namely,  Mn.  Eliza  Bums,  of  Tfauries,  Irdand,  and  Mrs.  Qelen  Fitzpatrick, 
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Elmslep  and  F.  Biddell,  in  support  of  the  appeal.  We  snbmit  that 
although  this  is  a  gift  of  an  annuity  of  100/.  a  year,  witliout  words  of 
limitation,  yet  that  when  we  look  at  the  following  part  of  the  will, 
which  provides  the  fund  for  the  payment  of  the  annuity,  this  makes  it  a 
permanent  annuity  consistently  with  the  authorities.  There  is  a  dedica- 
tion, in  the  first  instance,  of  the  proceeds  to  arise  from  the  sale  of  the 
real  property ;  and  then,  if  that  should  not  be  sufficient,  of  the  whole  per> 
sonal  estate ;  and  the  residue  is  given  expressly  subject  to  the  legacies 
and  annuities.  Heron  v.  Siokes^  2  Dru.  &  W.  100,  and  on  appeal, 
12  CI.  &  Fin.  161.  Although,  in  the  present  case,  part  of  the  pro- 
perty that  was  dedicated  to  the  payment  of  the  annuities  was  with- 
drawn by  the  codicil,  yet  that  cannot  affect  the  question  of  construc- 
tion. 

[Lord  Chancellor.     No  one  will  dispute  that,  I  think.] 
.  This  is  as  much  a  perpetual  annuity  as  that  to  the  hospital,  for  the 


of  EillenaU,  Irelaiid,  of  100^  a  year  each.'  Now,  if  it  liad  stopped  there,  no  question 
whatever  could  have  arisen,  but  that  what  was  given  to  them  was  an  annuity ;  and  it 
appears  to  me  &0  more  important  to  stop  there,  because  you  most  look  to  what  the 
gift  is. 

In  all  the  cases  which  have  been  cited,  there  was  a  gift  of  the  fond  itself,  which  was 
producing  a  perpetual  sum ;  and  therefore  the  important  distinction,  if  jou  stop  at  this 
place,  is,  that  in  one  case,  you  are  giving  the  produce  of  a  fund  which  is  a  permanent^ 
an  existing  fond,  and  in  the  other  you  are  giving  an  annuity ;  and  the  only  words 
upon  which  this  can  be  supported,  if  at  all,  are  these,  —  <  the  said  annuities  to  be  pui^ 
chased  in  the  British  funds.  Well,  the  ^ft,  if  I  have  come  to  a  right  conclusion,  is  of 
a  sum  for  life.  How  is  that,  then,  to  be  secured  ?  It  is  to  be  secured  b^  purchase  in 
the  British  funds.  But  that  is  not  giving  the  produce  of  a  sum  of  money  m  the  British 
fonds,  belonging  to  the  testator,  to  these  persons  for  an  indefinite  period,  which  is  a 
different  thins ;  but  it  merely  describes  in  what  manner  this  annuity,  which  is  an 
annuity  for  lifo,  is  to  be  turned  into  the  produce  of  a  fond  which  does  not  exist  If  he 
had  intended  to  eive  them  so  much  stock  as  would  produce  lOOL  a  year,  a  ver^  different 
set  of  words  would  have  been  employed,  accordizi^  to  the  ordinary  acceptation  of  the 
words  used  by  persons  in  ordinary  parlance.  IT  h^  had  stated  that  he  had  certain 
money  in  the  funds,  and  that  he  had  given  that  to  his  executors,  to  be  divided  in  cer- 
tain proportions,  and  to  pay  100/.  a  year  to  Mrs.  Bums  and  Mrs.  Fitzpatrick,  another 
question  might  arise. 

But  the  question  here  is,  whether,  it  being  in  the  first  instance,  upon  the  earlier 
authorities  and  upon  the  ordinary  meaning  of  the  words,  a  clear  annuity  for  life,  the 
fact  that  that  annuity  is  to  be  paid  out  of  a  permanent  income  enlarges  that  into  a  per- 
manent annuity.  iNow,  I  am  of  opinion  mat  it  does  not,  and  that  no  case  that  I  am 
acquainted  with,  or  that  has  been  cited  to  me,  amounts  to  a  decision  to  that  effect ;  it 
it  merely  stating  how  the  annuitv  is  to  be  secured,  and  that  the  fund  out  of  which  the 
annuity  was  to  be  paid  might  become  a  permanent  fond,  without  the  annuity  itself 
becoming  permanent  The  words  of  the  residuary  gift  do  not  affect,  in  mv  opinion, 
that  conclusion.  He  has  directed  that  all  the  residue  of  his  property,  shall  be  turned 
into  an  annual  income  for  a  permanent  corporation.  No  doubt  that  is  a  perpetual  gift ; 
it  is  an  annual  income,  to  go  on  as  long  as  that  corporation  exists :  it  is  a  gift  of  it 
entirely  to  that  corporation.  There  may  be  a  question  upon  that,  whether  he  thought 
that  the  corporation  would  have  the  power  of  disposing  ot  the  corpus  of  the  fund ;  that 
may  have  been  the  intention  of  the  testator,  and  he  only  intended  that  they  should 
have  the  disposal  of  the  fund,  as  long  as  the  corporation  lasted ;  and,  in  that  view,  the 
words  used  by  the  testator  have  a  plain  and  intelligible  meaning. 

I  should  have  been  very  glad  to  have  come  to  a  different  conclusion,  but  I  entertain 
no  doubt  that  this  is  an  annuity  for  life,  and  not  a  permanent  annuity,  to  these  ladies ; 
and  of  course,  if  it  is  so  to  them,  it  is  so  to  all  the  others.^ 
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execators  would  eqaally  have  had  to  invest  the  residue  in  the  funds ; 
and  the  only  diflference  in  the  words  of  gift  is,  that  in  the  latter  it  is 
**  annual  income,"  and  in  the  former  "annuity." 

[They  referred  also  to  BletoiU  v.  Roberii,  Cr.  &  Ph.  274.] 

Lhyd  and  Busk^  for  the  plaintiffs,  the  tnisteesi  took  no  part  in  the 
argument. 

R,  P.  JtoupeU  and  Cairns^  for  the  residuary  legatees. 

RoupelL  The  subject-matter  of  this  gift  is  an  annuity,  not  pro* 
perty,  and  the  direction  to  purchase  it  in  the  funds  is  a  mere  direction 
to  purchase  the  annuity.  But  what  is  to  be  the  duration  of  that 
annuity  must  be  determined  by  the  gift  I  submit  that  a  gift  of  an 
annuity  simpliciter  is  only  a  ^ft  for  the  life  of  the  annuitant  Now, 
every  such  gift  must  have  a  fund  to  secure  it ;  but  it  is  clear  that  that 
circumstance  does  not  make  such  an  annuity  permanent  It  is  clear 
also  that  a  gift  of  an  anniiity  by  annual  payments,  to  be  paid  out  of 
a  particular  fund,  does  not  amount  to  a  gift  of  the  fund  itself.  WiU 
son  V.  Madison,  2  Y.  &  C.  C.  C.  372 ;  s.  c,  7  Jur.  572. 

[Lord  Chancellor.  There  the  gift  was  not  of  the  fand,  but  of  the 
"interest"  of  the  fund.  There  could  have  been  no  doubt  of  that 
case.] 

I  cite  that  case,  and  the  case  of  Innes  v.  MUcheU,  6  Ves.  464,  for 
the  purpose  of  showing  that  the  words  which  were  then  used*  were 
held  not  to  be  sufficient  to  connect  the  words  of  gift  with  the  property 
which  was  appointed  to  secure  the  annuity.  The  cases  of  RawlUifft 
v.  JerCnif^s,  13  Ves.  39 ;  Stretch  v.  WaUcins,  1  Mad.  253 ;  and  Clovffh 
,  v.  Wpnne,  2  Mad.  188,  are  instances  of  cases  where  it  was  held,  not 
that  the  annuity  was  perpetual,  but  that  the  gift  applied  to  the  pro- 

Krty  yielding  the  annuity.  Heron  v.  Stokes  (ub%  sup.)  is  not  ana- 
jous  to  the  present  case,  for  there  it  was  not  a  simple  gift  of  an 
annuity,  but  of  property ;  and  the  question  there  was,  whether  the 
testator  intended  to  give  property  to  such  an  amount  as  would  yield 
100/.  a  year,  or  only  an  annuity. 

[Lord  Chancellor.  It  was  not  so  argued :  it  never  was  supposed 
that  the  annuity  was  not  intended  to  be  given.] 

It  was  argued  as  if  the  intention  was  to  give  the  property :  it  was 
not  the  case  of  an  annuity  to  be  purchased,  hni  the  question  was, 
whether  the  property  was  given  in  connection  with  the  annuity.  Here 
the  subject  of  the  gift  is  the  annuity,  not  the  property.  Suppose  the 
will  had  stopped  at  the  direction  that  this  annuity  should  be  pur- 
chased, without  saying  more,  would  not  that  have  meant  for  the  life 
of  the  annuitant?  Then  does  the  direction  by  the  testator,  that  you 
are  to  purchase  « in  the  British  funds,"  alter  the  matter  ?  Would  it 
not  be  a  purchase  in  the  British  funds  if  an  annuity  for  the  life  of  the 
annuitant  was  purchased  ?  There  is  no  direction  to  purchase  in  any 
particular  fund.  I  submit  that  there  is  here  no  gift  of  the  fund,  so  as 
to  turn  this  annuity  into  a  gift  of  so  much  property  as  will  yield  1002. 
a  year. 
f 
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doubt  If  I  had  no  doubt  I  ought  to  have  withdrawn  my  opposition  ; 
but  it  is  very  probable  that  my  view  of  the  case  will  turn  out  to  be 
incorrect.  ^ 

Knight  Bruce,  L.  J.  I  am  not  sure  that  I  differ  from  the  Master 
of  the  Rolls,  or  from  my  Lord  Cranworth,  in  the  view  which  either 
of  those  learned  judges  has  taken  of  this  case,  except  in  a  single 
point — namely,  the  applicability  to  it  of  the  case  of  Jaeron  v.  Stokes 
as  an  authority ;  and  I  particularly  wish  to  guard  myself  from  being 
understood  to  insinuate  how  I  should  have  been  disposed  to  deal 
with  the  present  case  if  that  of  Heron  v.  Stokes  had  not  existed* 
The  case  of  Heron  v.  Stokes,  as  to  this  'point,  had  the  concurrence 
and  decision  of  the  very  high  authority  of  the  Lord  Chancellor  of 
Ireland  first,  and  of  the  House  of  Lords  afterwards ;  and  it  was  held 
by  both,  one  of  them  the  supreme  judicature  of  the  realm  —  we  must 
assume  that  to  have  been  the  opinion  of  the  House  of  Lords  because 
it  seems  to  have  been  so  expressed  by  every  noble  and  learned  lord 
who  gave  an  opinion  in  the  House  of  Lords  upon  the  subject  —  that 
the  wife  of  the  testator,  as  she  was  held  to  take  a  perpetual  annuity 
under  the  will  and  codicil,  would  have  taken  a  perpetual  annuity 
under  the  will  alone,  independent  of  the  codicil.  I  feel  myself  unable 
to  say,  that  if  that,  which  must  be  taken  to  have  been  a  right  deci- 
sion, and  probably  was  a  right  decision  -^  I  feel  myself,  I  repeat, 
unable  to  say,  from  that  authority,  that  this  lady  does  not  also  take 
an  absolutely  perpetual  annuity ;  and  therefore  upon  the  authority  of 
Heron  v.  Stokes,  repeating  that  I  do  not  mean  to  insinuate  what  I 
would  have  held  if  that  case  had  not  existed,  I  feel  myself  bound  to 
say  that  this  lady  does  take  a  perpetual  annuity. 

Lord  Chancellor,  (Lord  St  Leonards).  This  case  turns  upon 
the  true  construction  of  this  testator's  will,  and  the  question  upon 
it  is  to  be  governed  by  the  rules  of  law.  I  do  not  apprehend  that 
the  general  rule  of  law  admits  of  any  doubt  It  is  perfectly  settled 
and  a^eed  upon,  that  if  an  annuity  be  given  simpliciter  to  one 
generally,  a  life  interest  only  passes.  It  is  equally,  I  believe,  undi^ 
pnted,  that  if  an  annuity  be  directed  to  be  provided  out  of  the  pro- 
ceeds of  property,  or  out  of  property  generally  —  if  an  annuity  is  to 
be  brought  into  existence  by  the  application  of  property,  and  that  is 
given  to  a  party  generally,  the  party  would  take  the  property  appro* 
priated  to  purchase  the  annuity,  and  therefore  would  take  the  annuity 
in  perpetuity  if  it  were  purchased ;  and  if  you  take  Heron  v.  Stokes, 
you  will  find  the  gift  there  was  much  more  difficult  to  manage.  I 
apprehend,  then,  the  gift  here  would  be  according  to  the  construction 
I  think  it  ought  to  receive. 

In  Heron  v.  Stokes  the  testator  says,  <<  My  will  is,  whatever  I  die 
possessed  of,  or  in  any  way  enticed  to,  together  with  whatever  pro- 
perty my  wife  may  be  in  any  way  entitled  to,  shall  produce  to  my 
wife  an  annuity  of  100/.  per  annum ;  to  each  of  my  daughters  lOOi 
per  annum,  themselves  and  their  children."  Now,  what  did  that 
mean?     Might  it  not  mean  one  of  two  things  —  either  that  they 
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ehonld  set  apart  so  much  of  the  property  as  would  produce  100/.  a 
year,  or  that  they  should  do  it  out  of  the  proceeds,  which  would  be 
the  more  rational  intention  and  construction  —  not  to  set  it  apart? 
Yon  cannot  set  apart  any  given  property  just  to  the  amount  that 
would  produce  100/.  a  year,  but  you  may  raise  so  much  money  as 
will  purchase  100/.^  the  exact  sum ;  and  therefore  the  more  probable 
and  proper  construction  of  that  is,  that  an  annuity  was  given  to  her 
of  that  amount,  to  be  produced  on  the  application  of  a  portion  of  the 
property;  and  upon  thafi^ ground  it  is,  I  apprehend,  speaking  for 
myself,  that  I  thought  those  words  sufficient  to  create  a  perpetual 
annuity,  if  I  may  use  the  words ;  and,  I  suppose,  upon  the  same 
ground,  for  no  other  was  mentioned,  the  law  lords  who  advised  the 
house,  when  the  case  went  up  by  way  of  appeal,  decided  the  case  — 
they  all  expressed  their  opinion  in  favor  of  the  same  construction. 

Now,  if  upon  this  will  you  could  find  an  intention  expressed,  not 
simply  to  give  an  annuity  to  this  lady,  in  mere  words  of  donation, 
but  that  an  annuity  should  be  purchased  for  her,  and  that  money, 
when  that  purchase  is  to  be  made,  is  out  of  the  corpus  of  his  pro- 
perty, then  1  apprehend  it  is  an  annuity  which  is  to  exist  in  the  way 
m  which  it  is  to  be  purchased,  namely,  general  and  perpetual ;  and 
that,  in  effect,  therefore,  it  would  cost  3,000/.  —  that  sum  must  be 
invested  —  to  produce  the  annuity;  and  the  party  would  be  entitied 
to  the  annuity,  or  you  might  make  aii  election  to  take  that  principal 
sum,  which  will  be  required  to  be  invested  in  order  to  produce  the 
annuity;  and  the  simple  question  upon  the  construction  of^this  will 
is,  what  was  the  testatoi'a  intention  ? 

Now,  I  wish  to  observe,  that  what  this  court  may  decide  upon  this 
question  has  not  the  slightest  bearing,  i^  point  of  authority,  against 
the  general  decision  of  the  Master  of  the  Bolls.  I  wish  it  to  be 
understood  that  we  are  expressing  no  opinion  against  the  decision  of 
the  Master  of  the  Rolls  upon  the  other  annuities,  and  that  our  atten-» 
tion  is  directed,  as  it  ought  to  be,  only  to  that  particular  case  which 
has  been  selected,  manifestly  from  the  whole  list,  as  a  favorable  case 
to  bring,,  by  way  of  appeal,  to  this  court ;  but  we  give  no  opinion 
whatever  as  to  the  decision  with  regard  to  the  other  annuities,  some 
of  which  may  very  probably  be  considered  to  stand  upon  very  differ- 
ent grounds. 

Now,  this  testator,  nowhere,  in  the  course  of  his  will,  acids  to  any 
of  his  gifts  words  of  limitation ;  and  it  was  only  with  reference  to  a 
nAarried  woman,  in  the  first  instance,  when  he  gives  her  3,000/.,  that 
she  is  to  have  it,  to  hold  the  same  independent  of  her  husband,  and 
to  be  disposed  of  by  her  will,  properly  signed  and  executed.  That  is 
the  only  instance  throughout  this  will  in  which  he  looked  to  any  act 
of  the  party ;  for  in  the  very  case  of  the  landed  property  which  he 
devised  to  be  sold,  he  used  no  words  of  inheritance ;  and  in  the  gift 
to  the  hospital  he  says,  '<  an  annuad  income  shall  go  to  the  cancer 
<iirard  " —  no  words  of  perpetuity.  In  no  one  instance  does  he  use 
the  words  of  limitation  in  the  gift  to  the  party,  or  words  of  perpe- 
tuity ;  but  we  have  this,  no  doubt,  by  the  common  intention  which 
baa  been  so  often  stated.    To  give  a  man  your  house,  you  mean  him 
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to  take  it  absolutely,  jnat  as  if  you  ga^e  bim  yonr  horse ;  and  as  to 
a  disposition  such  as  I  have  noticed,  of  the  gift  of  a  hoase,.the  effect 
of  passing  the  inheritance,  unless  the  gift  is  restrained,  certainly  meets 
the  general  impression  of  the  public,  and  makes  a-  gift  of  a  house 
just  as  operative  to  pass  the  inheritance  as  the  gift  of  a  horse  in 
passing  the  absolute  interest  in  it ;  and  the  authority  of  parliament, 
m  giving  effect  to  what  is  the  general  impression  of  mankind,  ought 
to  have  an  influence  in  cases  of  this  kind,  where  the  will  is  fairly  open 
to  the  construction  that  the  absolute  inteifst  does  pass,  if  (although 
the  words  were  used  generally)  you  could  collect  the  intention. 

Now,  let  us  see  how  the  prepay  was  disposed  oil  Having  given 
the  legacies  in  the  way  I  have  mentioned,  he  then  proceeds — "I 
leave  to  h^  sister,  Jane  Symes,  and  the  B>ev.  Mr.  Lagier,  husband  of 
the  aforesaid  Frances  Lagier,  the  sum  of  1,000^  each  ;"  he  gives  to 
them  a  legacy  also,  and  then  he  proceeds  —  '^  I  desire  that  my  execu- 
tors shall  purchase  annuities  for  each  of  my  two  sisters,  namely,  Mrs. 
EUza  Burns,  of  Thurles,- Ireland,  and  Mrs.  Helen  Fitzpatrick,  of  Kil- 
lenall,  Ireland,  of  100/.  a  year  each,  the  said  annuities  to  be  purchased 
in  the  British  funds."  Now,  he  does  not  stop  there,  because,  if  you 
look  to  the  subsequent  part  of  the  will,  after  having  given  other  lega- 
des  and  annuities,  he  says — '<  I  direct  my  landed  property  at  Otham 
to  be  sold  by  auction,  and  the  produce  thereof  iogo  to  the  carrying  out 
of  the  aforesaid  annuities  and  -legacies."  Now,  how  is  the  produce 
^  to  go  to  carrying  out  the  aforesaid  annuities  and  legacies  ?  "  The 
landed  property  is  not  deducted  out  of  the  annual  proceeds  to  pay 
the  annuities  and  the  legacies,  but  the  landed  property,  without  words 
of  inheritance,  is  to  be  sold,  and  the  produce  is  "  to  go  to  the  carry- 
ing out  of  the  aforesaid  annuities  and  legacies."  What  is  ^'  carrying 
out  the  aforesaid  annuities  and  legacies?"  He  never  meant  that 
there  was  to  be  a  continued  payment  of  the  annuities,  but  he  meant 
that  a  certain  portion  of  that  produce  should  be  applied  to  the  pur- 
chase of  annuities  for  these  two  ladies,  in  the  British  funds ;  that  was 
his  intention. 

Now,  if  we  go  a  littie  further,  he  says,  ^^  And  should  the  produce  of 
the  same  be  not  found  sufficient  for  that  purpose,"  that  is,  for  the 
purpose  of  producing  the  annuities,  <<  I  desire  that  the  remainder," 
that  is,  the  money  wanted,  "  shall  be  made  up  from  my  personal  pro- 
perty." He  there  directs  all  his  personal  property,  which  he  mentions 
that  he  had  abroad,  to  be  sold,  actually  to  be  converted  into  money. 
<' After  the  above  annuities  and  all  legacies  have  been  paid  and  effected 
I  desire  the  remainder  of  my  personal  property  shall  be  laid  out  in  the 
purchase  of  an  annual  income  in  the  3/.  per  cent  consols,  for  the  benefit 
of  a  cancer  ward  in  the  Middlesex  Hospital"  Now,  observe  what  the 
effect  of  that  is  —  that  should  the  real  estate  fall  short  of  bein^  sufficient 
to  effect  the  annuities,  that  is,  to  purchase,  the  annuities,  and  carry  out 
the  aforesaid  annuities  and  legacies -^carrying  out  the  legacies  to  pay 
them  -*-  then  he  resorts  to  his  p^sonal  estate,  and  then  so  much  is  to 
be  taken  from  the  personal  estate  as  will  effect  the  annuities  and  pay 
IJift  legacies.  The  words  are  not  exactly  accurate  in  that  latter  sen- 
tence^  but|  of  course,  that  goes  for  nothing ;  the  sense  is  manifest,  and 
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what  words  come  fint  and  what  words  come  last  in  such  a  sentence 
is  utterly  ammpcnrtant  Then  he  says,  "  I  desire  the  rest  of  my  per* 
sonal  property  shall  be  laid  out  in  the  purchase  of  an  annual  income.'^ 
Has  he  not,  therefore — whatever  be  the  effect  in  law  of  particular 
annuities  falling  into  the  residue,  for  we  have  nothing  to  do  with  the 
question  now,  I  am  looking  at  the  intention  of  the  testator — has  he 
i)ot  expressed,  as  clearly  as  a  man  could  express,  an  intention  that 
these  things  shall  be  all  separated  from  the  corpus  of  the  property, 
and  what  remains,  after  paying  the  legacies  ana  effecting  the  annul* 
ties,  shall  be  money  in  hand,  to  invest  in  consols  ?  And  if  that  be 
so,  then  they  must  have  been  annuities  to  be  purchased,  and  pur- 
chases with  the  produce. 

Without  entering  into  the  consideration  of  the  question  as  to  the 
purchase  in  ihe  British  funds,  it  is  a  case  in  which  the  testator  has 
given  an  annuity  to  one  —  an  annuity  to  be  purchased  out  of  the 
produce  of  his  estate ;  and  the  rest  of  his  estate  i^  to  be  applied  to 
another  object  Therefore  the  produce  of  his  estate  is,  in  this  vieW| 
altogether  cut  off  from  the  rest  of  the  property,  and  dedicated  to  this 
particular  purpose.  Well,  if  an  annuity  be  dedicated  to  a  particular 
purpose  out  of  a  man's  estate,  I  hold  it  to  be  dear  law  that  that  indi- 
vidual would  take  the  absolute  interest,  because  it  is,  in  effect  a  dedi- 
cation of  a  portion  of  the  corpus  of  the  man's  properly  to  produce 
the  particular  benefit.  Looking  at  tlie  view  I  have  of  the  general 
import  of  this  will,  I  feel  no  dlfl^mlty  as  to  the  direction  to  purchase 
in  the  British  funds.  I  cpnsider  this  will  infinitely  more  difficult  to 
deal  with,  in  order  to  fix  a  life  annuity  in  this  particular  case,  than  in 
Beron  v.  Stokes.  I  do  not  know  whether  I  have  conectly  expressed 
myself,  but  I  tiiink  in  Heron  v.  Etokes  th^e  was  mote  olfficulty  in 
holding,  upon  the  words,  that  there  was  a  general  intention  which 
would  pass  the  annuity  perpetually,  than  them  is  upon  the  words  of 
this  will — that  is  what  I  mean. 

Now,  then,  as  to  the  particular  trust :  be  says,  ^  I  direct  that  my 
executors  shall  purchase  annuities  for  each  of  my  two  sisters"— 
naming  them  •—  ^  the  annuities  to  be  purchased  in  the  British  funds." 
Now,  in  the  first  pface,  you  will  observe  that  here  is  no  direct  gift  to 
the  parties  of  an  annuity :  it  is  not  a  simple  gift  to  the  parties  of  an 
annuity,  but  it  is  a  gift  by  way  of  direction  to  purchase  the  annuity 
for  them  —  not  a  word  is  said  about  their  lives.  Now,  where  is  the 
improbability,  in  a  general  case,  if  you  direct  that  an  annuity  is  to 
be  purchased  for  a  party  with  the  proc^ds  of  your  property,  that 
that  is  meant  to  be  a  permanent  annuity  ?  Is  it  to  be  supposed, 
that  because  the  testator  says,  <*  I  desire  my  executors  to  purchase  an 
annuity  for  each  of  my  sisters,  to  be  pturchased  in  the  British  funds," 
that  that  means  in  the  Goverament  funds,  out  of  which  you  may 
make  a  purchasable  annuity  ?  Now,  in  the  first  place,  I  can  see 
nothing  upon  the  face  of  this  will —  I  am  sure  whatever  I  say  is  with 
the  most  unfeigned  respect  and  deference  to  the  opinion  of  my  Loid 
Cranworth,  whose  assistance  I  have  upon  the  present  occasion  —  I 
am  speaking  fredy  what  my  own  opinion  is ;  at  the  same  time  I  am 
speaking  vrith  the  most  sincere  respect  for  an  opinion  enticed  to  so 
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much  weight,  which  has  a  different  bearing  against  my  own  —  I 
must  find  upon  the  face  of  this  will,  in  order  to  confine  it  to  a  life- 
interest — looking  at  every  other  part  of  the  will  which  tends  to  a 
contrary  construction  —  I  must  find  something  specific  to  compel  the 
court  to  say  that  buying  in  the  British  funds  an  annuity  for  these 
parties  means  to  buy  a  uoveyiment  annuity  under  particular  acts  of 
parliament  Now,  those  acts  of  parliament  are  fenced  down  with 
all  sorts  of  difficulties,  and  I  cannot  think  that  this  gentleman  had 
any  such  intention  ;  if  he  had,  he  would  have  so  expressed  it  No- 
thing would  have  been  more  easy  than  to  have  said,  '<  Buy  for  her 
life."  If  he  had  meant  it,  then  the  words  would  have  been  ^  in  the 
Government  funds."  • 

Now,  I  must  give  (as  I  have  always  endeavored  to  give  in  other 
cases)  a  sound  and  sensible  construction  to  the  words  which  are  here 
used.  What  is  the  meaning  of  ^<  British  funds  ?  "  Can  it  mean  that 
which  is  contended  for  ?  Let  us  see  what  the  nature  of  that  is.  The 
commissioners  for  the  Reduction  of  the  National  Debt  are  authorized 
to  take  stock  from  persons  willing  to  treat  with  them,  or  to  take 
money  from  those  parties ;  but  that  money  is  to  be  converted  into 
^  ^tish  stock ; "  and  when  they  have  got  that  British  stock,  of  course 
it  goes  in  satisfaction  of  the  National  Debt ;  and  then  the  purchaser 
is  to  have —  what  ?  An  annuity  secured  upon  the  Consolidated  Fund. 
You  may  give  British  funds  in  exchange,  by  the  express  direction  of 
the  act  of  parliament,  for  such  an  annuity;  but  no  man  can  predicate 
that  a  charitable  annuity  is  payable  out  of  British  funds,  in  the 
aense  that  is  here  used.  <<  British  funds  "'  does  not  mean  "  British 
money,"  because  there  is  no  such  thing.  ^  British  funds,"  of  course, 
means  the?  public  funds ;  and  he  had  got  funded  property  in  other 
countries,  and  therefore  he  saysf  '<  British  funds,"  ana  not  ^'  foreign ; " 
but  ''the  funds"  means,  in  common  parlance,  (I  must  give  this  man's 
expressions  their  natural  import,)  the  funds  of  England — "British 
funds."  Then,  if  a  man  buys'such  an  annuity  of  the  Grovemment,,he 
has  not  bought  an  annuity  in  the  British  funds,  but  has  bought  an 
annuity  that  is  payable  out  of  the  Consolidated  Fund. 

Now,  the  Consolidated  Fund  is  money  raised  .by  the  authority  of 
parliament  to  pay  the  British  funds  themselves.  The  British  funds 
are  nothing  but  perpetual  annuities,  redeemable ;  and  the  very  money 
out  of  which  these  ladies'  annuity  had  been  purchased  would  have 
been  payable,  not  out  of  the  British  funds — public  property — but 
out  ol  the  very  accumulation  of  the  Consolidated  Fund  applicable  to 
the  payment  of  debts ;  and  therefore  it  is  so  clearly  contradistin- 
guished, the  one  from  the  other,  that  I  cannot  consider  this  gentle- 
man, by  any  latitude  of  language,  as  applying  ^  British  funds  "  to  a 
Oovernment  annuity.  Then  observe  the  difference.  Why,  there  is 
this  difference  between  ''  British  funds  "  and  "  Consolidated  3/.  per 
cents  for  the  benefit  of  the  cancer  ward."  He  wants  to  purchase  for 
each  of  these  ladies  a  particular  annuity.  He  says,  ^  Buy  that  an- 
nuity in  the  British  funds  "  —  to  him  it  is  indifferent  whether  it  is 
bought  in  the  3^.,  4Z.,  or  6/.  per  cents— "buy  that  annuity."  But 
when  he  comes  to  deal  with  the  residue,  \^hich  is  a  fund  applicable— 
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wholly  applicable  •«-  to  the  particular  charity,  then  he  designates  this 
fiind  by  ^<  the  3/.  per  cents."  He  is  indifferent,  because  they  are  to 
have  that  income  forever.  In  the  other  case,  *<  I  desire  you  will  buy 
an  annuity  for  each  of  those  pprsons  out  of  the  produce  of  my  pro- 
perty, before  you  divide  the  residue  of  that  property,  and  buy  it  in 
any  of  the  *<  [British  funds."  Then  "  British  funds  "  is  used  there  in 
its  ordinary  and  proper  sense.  You  cannot  buy  a  ]|fe-iuterest  in  a  pro* 
perty :  you  must  buy  the  particular  amount  of  stock  which  would 
produce,  for  example,  lOOL  a  year.  When  that  is  boueht  it  is  a  per- 
petual annuity  —  when  that  is  bought,  that  is  the  subject  which  is 
given  to  these  ladies ;  so  that  he  has  directed  that  to  be  purchased 
which  will  endure  perpetually,  and  he  has  given  the  subject  so 
directed  to  be  purchased  for  this  lady  without  confining  her  to  a  life- 
interest 

That  is  mv  dear  and  my  confident  opinion.  I  cannot  restrain  the 
expression  of  that  opinion,  because  I  so  strongly  entertain  it ;  but  I 
need  not  again  repeat  it,  and  I  say  it  with  the  greatest  possible  respect 
and  deference  to  the  opinion  entertained  by  Lord  Granworth,  and  the 
doubt  expressed  by  Sir  J.  L.  Knight  Bruce.  I  think  it  may  be 
accounted  for.  I  should  not  be  at  all  satisfied  that  the  Master  of  the 
BioOs  might  not  himself  have  agreed  with  the  court  in  his  construc- 
tion, if  this  particular  case  alone  had  been  brought  before  him.  I  am 
not  at  all  satisfied  of  that 
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Jn/bfil—  Custody  of  Infant  under  seven  Years  of  Age^  as  between 

Husband  and  Wife^  living  separate. 

The  Stat  2  &  3  Tkt  c.  54,  has  introduced,  as  controlling  the  natemal  rfeht  to  the  exchisiTe 
CQitodT  of  faia  infiint  child,  two  eonsiderations,  namely  of  marital  dotr  to  be  obeenred 
towards  the  wife,  and  of  the  interests  of  the  child  to  be  consolted.  Bnt  iz  these  two  object! 
can  be  attained  consistently  with  the  fkther's  retaining  the  custody  of  the  diUd,  his  com- 
mon-law paternal  right  will  not  be  dlstnrbed. 

This  was  a  dispute  between  husband  and  wife  for  the  custody  of 
their  infant  child  of  four  years  of  age.  The  father  had  been  a  cow- 
keeper  at  Hampstead,  and  was  now  a  clerk  in  the  Telegraph  OflSce 
at  Urewe,  at  ids.  per  week ;  the  mother  was  a  oharwoman  at  Hamp- 
stead. Each  accused  the  other  of  drunkenness  and  dissipated  habits ; 
and,  in  addition,  the  wife  accused  her  husband  of  adultery.  It  ap- 
pesured  that  they  had  lived  together  at  Hampstead  happily  enough 
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until  about  a  year  preyioii0,  when  a  legacy  of  5iOL  had  been  left  to 
the  wife,  which  it  was'alleged  the  husband  had  since  squandered  in 
dissipation.  The  money  being  all  gone,  and  his  wife  becoming  charge- 
able to  the  parish,  he  was  taken  up  i^r  deserting  his  wife,  convictedi 
and  sentenced  to  six  weeks'  imprisonment  Shortly  after  coming 
out  of  prbon,  he  made  his  way,  in  the  absence  of  his  wife,  to  ihe 
lodgings  where  she  was  living,  maintaining  herself  by  going  out  as 
laundress,  &c.,  and*took  away  their  child.  He  refused  to  state  what 
had  become  of  it,  except  that  it  was  at  board  in  Essex ;  but  allowed 
his  wife  out  of  his  sakury  55.  a  week  towards  her  maintenance.  The 
wife  now  presented  a  petition  under  the  2  &  3  Vict  c.  54,  for  the 
custody  of  the  infant 

Hardyj  for  the  petition. 

Selwyn^  for  the  husband. 

Eardy^  in  reply. 

In  re  Spence,  2  Ph.  247 ;  s.  c.  11  Jur.  399 ;  Warde  v.  Warde,  2  Ph. 
787 ;  and  A  re  Fynn,  2  De  Gex,  457 ;  s.  c.  12  Jur.  713,  were  cited. 

The  facts  and  arguments,  so  far  as  not  contained  in  the  above 
summary,  sufficiently  appear  In  the  judgment     * 

Turner,  V.  C.  The  question  in  this  case  is  undoubtedly  of  veiy 
great  importance,  and  not  the  less  entitled  to  the  attention  of  the 
court  because  the  parties  who  raise  it  are  of  low  condition.  Perhaps 
no  question  brought  before  the  court  is  more  difficult  to  be  dealt  with 
than  the  preservation  of  the  relations  and  rights  of  parent  and  child, 
and  of  husband  and  wife,  with  respect  to  the  children.  The  ques- 
tion is  raised  by  the  petition  of  the  wife  to  have  delivered  to  her  the 
custody  of  a  child  under  seven  years  of  age,  under  the  act  2  &  3 
Vict  c.  '54,  the  1st  section  of  which  empowers  the  court,  ^^  upon 
hearing  the  petition  of  the  mother  of  any  infant  or  infants  being  in 
the  sole  custody  or  control  of  the  father  thereof,  or  of  any  person  by 
his  authority,  or  of  any  guardian  after  the  death  of  the  father,  if  the 
court  shall  see  fit,  to  make  order  for  the  access  of  the  petitk^ner  to 
such  infant  or  infants,  at  such  time  and  subject  to  such  regulations 
as  the  court  shall  deem  convenient  and  just,  and  if  such  infant  or 
infants  shall  be  within  the  age  of  seven  vears,  to  make  order  that  such 
infant  or  infants  shall  be  delivered  to  ana  remain  in  the  custody  of  the 
petitioner  until  attaining  such  age,  subject  to  such  regulations  as  the 
court  shall  deem  convenient  and  just"  It  will  necessarily  be  import- 
ant, in  the  first  place,  to  look  at  the  principles  on  which  the  act  pro- 
ceeds. When  this  act  came  into  operation,  it  was  the  undoubted 
law  of  the  country  that  the  father  is  entitled  to  the  sole  custody  of 
his  infant  child,  controllable  only  bv  this  court  in  cases  of  gross  mis- 
conduct With  this  right  the  act  does  not,  as  I  understand  it,  inter- 
fere, so  far  as  to  have  destroyed  the  right,  but  it  introduces  new 
elements  and  considerations  under  which  Uiat  right  is  to  be  exercised. 
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The  act  proceeds  upon  three  grounds.  First,  it  assumes  and  proceeds 
upon  the  existence  of  the  paternal  right  Secondly,  it  connects  the 
paternal  right  with  the  marital  duty,  and  imposes  the  marital  duty 
as  the  conmtion  of  recognizing  the  paternal  nght  Thirdly,  the  act 
regards  the  interest  of  the  child ;  for  on  no  other  groundls  can  I 
account  for  the  distinction  taken  between  the  cases  of  children  above 
and  under  seven  years  of  age,  it  being  perfectly  obvious  that  the  com- 
fort of  the  mother  was  as  much  affected  whether  the  child  were  over 
or  under  seven  years  of  age. 

These  three  grounds,  then  —  the  paternal  right,  the  marital  duty, 
and  the  interest  of  the  child  —  are  to  be  kept  in  mind  in  deciding 
any  case  undor  this  statute.  And  in  confirmation  of  this  view  I  may 
refer  to  Warde  v.  Warde^  2  Ph.  787,  to  the  effect  that  the  mother  wiu 
be  allowed  to  assert  her  right  as^  wife  without  injury  to  her  feel- 
ings  as  a  mother.  On  the  true  construction  of  the  act,  therefore,  I 
think  that  the  marital  duty  is  imposed  as  a  terilf  controlling  the  pap 
ternal  right.  On  the  extent  of  that  right,' as  it  originally  existed  at 
common  law,  no  one  entertains  any  doubt  It  was  an  unlimited 
right  in  the  father,  subject  only  to  the  control  of  this  court  in  cases 
of  gross  breach  of  duty.  It  may  be  questioned,  therefore,  whether  in 
this  case  any  relief  could  have  been  sought  independently  of  the 
statute. 

I  think  there  is  very  great  difficulty  in  calling  on  the  court  to  exer- 
dse  its  power  to  restrain  a  man  in  his  legal  right;  because,  assuming 
all  the  circumstances  alleged  against  the  husband  to  be  true,  they 
relate  wholly  to  the  past,  and  only  prove  that  antecedently  to  May, 
1852,  he  was  living  a  life  of  idleness,  profligacy,  and  drunkenness : 
but  they  fail  to  prove  that  since  May  there  has  been  any  such  idle- 
ness, profligacy,  or  drunkenness  as  to  warrant  the  interference  of  the 
court  It  U  not  because  a  man  has  at  one  time  been  guilty  of 
these  habits  that  the  court  will  at  any  future  time  interfere  to  deprive 
him  of  the  custody  of  his  children.  Then,  the  only  other  ground 
would  be  his  desertion  of  his  family.  That  will  make  it  necessary 
to  examine  into  aU  the  circumstances  of  the  case  with  reference  to 
the  conduct  and  character  of  the  parties,  and  also  to  consider  how 
provision  is  made  for  the  child ;  and,  a  provision  being  made  for  the 
child  of  55.  per  weeK,  if  the  jurisdiction  had  ^ot  rested  on  the  act, 
and  on  a  proper  observance  of  the  marital  duty,  I  do  not  think  that 
the  court  would  have  interfered. 

There  are,  however,  two  grounds  on  whieh  the  c^urt  has  jurisdic- 
tion under  the  Jkt,  namely,  breach  of  marital  duty  and  the  interest 
of  the  child.  That  Woodward  did  desert  his  wife  previously  to  May, 
1851,  he  does  not  deny,  but  he  justifies  the  desertion,  as  necessary. 
It  is,  therefore,  incumbent  to  look  into  the  conduct  of  the  wife.  The 
charge  against  the  wife  is  that  of  habitual  drunkenness.  The  affida- 
vits in  support  of  tiiat  charge,  so  far  as  they  go  to  prove  the  habit, 
are  founded  on  information  and  belief,  but  they  go  positively  to 
instances  of  occasional  intoxication.  I  am  not  here  to  see  whether 
the  charge  be  exactly  true  or  not,  but  looking  at  the  position  in  life 
of  the  parties,  and  admitting  that  the  wife  was  guilty  of  occasional 
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intoxication,  the  anestion  is,  whether  such  a  course  of  habitaal  drank- 
enness  is  made  oat  against  her  as  to  warrant  the  court  in  depriving 
her  of  the  benefit  given  her  by  the  statute,  of  the  custody,  that  is  to 
say,  or  of  occasional  access  to  the  child.  Now,  I  think,  looking  at 
the  whole  of  the  evidence  here  before  me,  that  the  charge  of  habitaal 
drunkenness  wholly  fails,  and  that  the  affidavits  sworn  on  the  wife's 
side*  enormously  preponderate  over  those  sworn  on  the  side  of  the 
husband.  Among  the  latter  is  tiiat  of  Mr.  K.  and  his  wife,  and  I 
think  it  my  duty  to  say  that  I  do  not  believe  one  statement  contained 
in  it  That  afiidavit  seems  to  me  to  throw  a  shade  on  the  whole  of 
the  evidence  brought  forward  by  the  husband.  But  it  is  not  nece»* 
sary  to  draw  the  conclusion  that  the  wife  never  was  drank,  though  I 
think  this  more  likely  than  that  he  never  was  sa 

What  has  been  the  conduct  of  ttie  husband  with  reference  to  the 
child  itself?  In  December,  1851,  Be  deserted  his  wife,  for  which  he 
was  convicted  and  cAnmitted  in  1852.  Immediately  after  his  dis* 
charge  he  goes  to  the  house  of  his  wife  in  her  absence,  lakes  posses* 
sion  of  the  child,  and  to  this  hour  she  never  has  been  able  to  discover 
where  or  in  whose  custody  the  child  is ;  and  he  does  not  now  inform 
the  court  where  the  child  is,  except  that  it  is  at  board  in  Essex.  Is 
it,  or  is  it  not,  in  contravention  of  the  marital  duly,  which  the  act  has 
placed  in  competition  with  the  paternal  right,  that  the  husband  shoukl 
thus  take  away  his  children,  and  keep  them,  without  any  oommuni- 
eation  with  the  mother  as  to  the  mode,  or  place,  or  circumstances  of 
their  maintenance  ?  The  natural  ri^ht  must  be  held  to  have  been 
modified  by  this  act,  and  the  same  opportunities  must  now  be  given 
to  the  mother  as  to  the  father  of  communicating  with  the  offspring. 
Then  there  is  to  be  considered  the  question  of  access  only,  or  custody 
of  the  child.  That  depends  on  what  is  most  for  the  interest  of  the 
child,  in  the  position  of  the  partiea  The  husband  has  ISf .  a  week, 
out  of  which  he  has  to  allow  his  wife  6s.  The  wife  earas,  in  addition 
5;.  by  her  labor.  There  is  here  no  such  difference  of  means  as  to 
make  it  necessarily  for  the  benefit  of  the  infant  that  he  should  remain 
with  the  father  rather  than  with  the  mother.  But  I  shall  decide,  if  pos- 
Mble,  rather  in  favor  of  the  paternal  right  than  against  it,  and  I,  there* 
fore,  give  now  an  an  option  to  the  father  to  place  the  child  to  be 
taken  care  of  where  the  mother  can  have  access  to  it,  and  see  that  it 
is  properly  attended  to,  so  that  she  may  have  the  benefit  intended  by 
the  act  Unless  it  be  shown,  by  affidavit,  on  the  next  seal  day,  that 
this  has  been  doq^,  I  shall  direct  the  child  to  be  delivered  over  to  the 
mother. 
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EOREMONT  V.  EgREMONT*^ 
Deoember  9, 1652. 

Infant  —  Guardian  ad  Litem. 

m 

Gaardian  ad  UUm  appointed  to  an  infant  defendant  within  the  Jniisdiction,  widiont  hia 

appearing  in  coort,  and  without  a  oommteion. 

This  was  an  application  for  the  appointment  of  a  gaardian  ad 
litem  to  an  infant  defendant  within  the  jurisdiction,  without  his 
appearance  in  court,  and  without  a  commission.  The  application 
was  made  to  their  lordships  at  the  suggestion  of  Sir  R.  T  Kinders- 
ley,  V.  C,  before  whom  it  had  been  made  in  the  first  instance,  and 
who  had  declined  to  make  an  order,  considering,  that  as  thb  old  prao« 
tice  was  to  send  a  commission  to  take  the  answer  of  the  guardiaO} 
and  the  guardian  was  appointed  by  that  commission,  and  commis- 
sions for  the  latter  purpose  were  entirely  omitted  in  the  enumeration 
in  the  new  statute,  15  &  16  Vict  c.  86,  s.  21,  o(  commissions  intended 
to  be  abolished  thereby,  it  was  doubtfiil  whether  the  court  had  juiis- 
diction  to  make  the  oraer  proposed. 

Naldefy  in  support  of  the  application,  said  that  an  order  to  the 
effect  proposed  would  save  considerable  expense,  and  that  such  an 
^  order  had  been  made  under  the  old  practice  by  Lord  Lyndburst,  C^ 
in  the  case  of  Grant  v.  Vause^  2  Y.  &  C.  C.  C.  524 ;  7  Jur.  637. 

A  Smithy  amicus  Curis,  said  that  the  same  order  had  also  been 
made  by  the  late  Sir  J.  Parker,  V.  C,  in  the  case  of  Benison  v.  Wars^' 
leyy  17  Jur.  2,  s.  c.  13  Eng.  Bep.  317.^ 

,  Their  lordships  irfade  the  order,' upon  the  statement  by  Mr.  Nalder, 
that  the  solicitor  instracting  him  had  made  an  affidavit  to  the  effect 
that  the  proposed  guardian  was  a  fit  person  to  hold  the  office,  and 
had  no  interest  in  the  matter  in  contest  in  the  suit  adverse  to  the 
interest  of  the  infant. 


Howard,  10  Jur.  629 ;  Peascod 
r.  Tiilly,  15  Jnr.  668 ;  s.  c.  5  Eng.  Rep.  127  find"  PicWodfcc  v.  SmUh,  16  Jur.  1120; 
S.  c.  8  £ng.  Bep.  95. 
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/nre  Cabdick's  Estate.^ 

« 

Januaiy  31, 1853. 

Equity  Jurisdiction  Improvement  Act  —  Payment  of  Money  out  of 
^Court  on  an  Investment  in  Lands  —  Practice  as  to  Execution  of  ike 
Purchase  Deed, 

Lands  having  been  taken  for  the  purposes  of  a  railway  company,  and  the  money  paid  into 
ooart,  and  other  lands  being  approved  of,  to  be  purchased  therewith,  and  to  bo  scttlad  to 

the  like  nses  as  the  former  hmds :  — 

• 

Hdd^  that  only  one  application  to  the  conrt  wonid  be  necessary  for  carrying  this  purpose 
into  effect  \  and  that  the  draft  conveyance,  approved  by  the  conveyancing  counsel,  beine 
ensroBsed,  with  a  blank  for  the  date,  and  other  particulars  of  the  order,  the  court  would 
muLe  one  order  directing  the  blank  to  be  filled  up,  and  the  contract  to  be  completed. 

r  This  case  had  been  on  a  previous  occasion  before  G.  J.  Tumeri 
V.  C,  16  Jur.  965;  s.  c.  15  Eng.  Rep.  319,  when  it  had  been  ordered 
to  stand  over  to  approve  of  the  title.  The  case  was,  that  lands  had 
been  taken  by  a  railway  company,  and  the  purchase-money  paid  into 
court  It  was  now  wished  to  lay  out  the  money  in  the  purchase  of 
other  lands  to  be  settled  to  the  same  uses  as  the  lands  taken  by  the 
company.  The  title  had  been  approved  of,  and  the  draft  conveyance' 
settled  by  one  of  the  conveyancing  counsel,  all  but  the  recital  of  the 
order  directing  the  final  completion  of  the  contract, -and  payment  of 
the  money  out  of  court  to  the  vendor.  This  recital  had  been  left  in  % 
blank  by  the  conveyancer,  as  the  order  had  not  been  then  made ; 
and,  in  fact,  was  the  very  order  now  applied  for. 

iUt/man,  for  the  application,  cited  Harvey  v.  Brooke^  ante,  p.  1,  as 
involving  a  similar  difficulty,  being  the  converse  of  the  present  case. 

Wood,  V.  C.  What  was  meant  ip  that  case,  was,  that  the  court 
should  bp  satisfied  that  the  engrossment  should  agree  -^  as  far  as  it 
could  agree  —  with  the  draft  that  was  settled.  If  I  now  make  an 
order,  that  upon  execution  of  that  conveyance,  which  you  now  pro- 
duce, the  money  be  paid,  the  blank  may  be  filled  up  before  the  final 
order  is  pronounced,  which  will  be,  that  on  the  execution  of  that  deedi, 
so  filled  up,  the  purchase-money  be  paid  out  of  court  to  the  vendor* 
Your  affidavit  will  be,  that  there  is  this  blank  in  the  conveyance, 
and  that  there  is  the  same  blank  in  the  draft  as  settled.  You  can 
bring  the  engrossment  into  court,  and  then  I  will  make  antirder 
which  will  fiill  up  the  blank. 

Milman  said  that  two  applications  would  thus  be  necessary  on 
every  similar  occasion. 

Wood,  V.  C.    In  fact,  only  one  application  will  be  necessary. 


^  17  Jar.  84. 
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This  present  apj^catioc  wcmld  have  been  anDeeessary,  if  it  were  not 
tbat  you  wanted  directions  what  course  to  pursue.  In  future,  the 
only  application  necessary  to  be  made  will  be  when  the  engrossment 
is  ready  for  execution,  all  e^K^ept  filling  up  the  date,  and  partieulars  of 
the  order  to  be  made  for  payment,  which  must  of  course  be  left  in 
blank  in  the  engrossment 


BODGERS  v.  NOWILL.^ 
January  15  and  17,  1853. 

Jbijunctiim  to  restrain  Use  of  Trade  Mark —  Contempt  ^^  Acqui' 

escence. 

Where  plaintiffs  had  asked  and  obtained  a  decree  for  an  injunction  to  restrain  a  defendant 
from  nsioe  one  of  twelve  trade  marks,  which  thej  stated  were  all  their  peculiar  marks,  all 
each  marks  being  a  common  name,  with  yarious  additions  *,  and  the  defendant,  after  the 
decree,  had  enter^  into  a  partnership  bearing  that  name,  which  was  the  principal  part  of 
the  prohibited  marie,  and  that  partnership  utra  the  prohibited  mark  for  nve  jears  without 
interruption  by  the  piaintiffs ;  although  this  was  a  violation  hj  the  defendant  of  the  letter 
of  die  decree,  yet,  considering  all  the  circumstances,  and  particnlarij  the  acquiescence  by 
the  plaintiSii,  and  their  own  low  estimation  of  Uie  yalne  of  the  right  protected,  and  that 
they  had  not  ^proceeded  against  the  defendant's  alleged  partners,  the  court  reftised  « 
motion  to  commit  the  defendant  for  breach  of  the  injunction,  bat  without  costs. 

This  was  a  motion  to  commit  'William  Rodgers  for  breach  of  the 
perpetual  injunction  awarded  by  J.  Wigram,  v.  C,  to  restrain  him 
from  using  the  mark,  "V.  (crown;  R,  J.  Rodgers  &  Sons,"  upon  pen- 
knives, pocket-knives,  and  other  articles  of  cutlery,  or  any  other  mark 
or  marks  so  contrived  as,  by  colorable  imitation,  or  otherwise,  to 
represent  that  the  penknives.  Sec  manufactured  or  sold  by  the  defend- 
ants, John  Noill  and  William  Rodgers,  were  the  same  as  the  pen- 
knives, &C.  manufactured  by  the  plaintiifs ;  and  that  William  Rod- 
gers might  pay  the  costs  of  the  application.  The  injunction  was 
granted  at  the  hearing  of  the  cause,  and  the  facts  upon  which  the 
decree  was  made  kte  fully  reported,  6  Hare,  325,  and  17  Law  J.  Rep. 
(n.  s.)  C.  p.  52.  The  affidavit  on  the  part  of  the  plaintiffs  stated  that 
the  defendant  William  Rodgers  had  been  in  the  habit,  since  tlje 
decree,  of  making  and  selling  cutlery  marked  with  the  prohibited 
trade  mark,  with  the  colorable  addition  of  the  words  ^'  celebrated 
cutiery"  stamped  underneath  the  words  "J.  Rodgers  &  Sons;"  that 
the  prohibited  trade  mark  was  generally  known  as  the  trade  mark  of 
the  plaintifb,  and  that  the  words  "  celebrated  cutlery  "  would  be  gene- 
rally understood  to  mean  cutiery  of  the  celebrated  Rodgers,  namely, 
the  plaintiffs.  On  the  part  of  the  defendant  it  was  sworn  that  he  had 
been  for  about  five  years  in  partnership  with  his  father,  John  Rod- 
gers, and  his  brother  George,  as  manufacturers  of  cutlery,  and  that 


1 17  Jur.  109 ;  22  Law  J.  Sep.  (n.  s.)  ChoDC.  404. 
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the  goods  of  the  plaintifia  were  diBtingaished  from  theirs  by  the  addi- 
tion to  the  said  larade  mark,  on  the  opposite  side  of  the  blade,  of  a 
star  and  cross  —  a  mark  which  had  been  granted  to  the  plaintiflTs  by 
the  corporation  of  cntlers  in  Sheffield •*-#nd  by  their  address  added; 
that  the  defendants  had  been  for  five  years  manufacturing  goods  vnik 
the  mark  in  question,  without  the  star  and  cross ;  and  that  there  were 
several  firms  of  Rodgers  who  stamped  that  name  on  their  cutlery. 
The  defendant  swore  that  he  had  not  disobeyed  the  inj  unction j  but 
had  carried  on  business*  in  'partnership  with  his  said  father  and  bro- 
ther, for  five  years  under  the  name  of  ^'  John  Rodgers  &  Sons,"  and 
that  his  firm  had  used  the  stamps,  *<  V  (crown)  R.,  J.  Rodgers  & 
Sons,"  and  '<  V.  (crown)  R.,  John  Rodgers  02;  Sons,"  with  or  without 
some  addition,  but  that  they  had  never  used  the  distinguishing  marks 
of  the  firm  of  Joseph  Rodgers  &  Sons;  and  that  William  Kodgers 
had  never,  since  the  granting  of  the  injunction,  manufactured  or  sold 
goods  on  his  own  account  suone.  Notices  had  also  been  given  that 
the  evidence  used  at  the  hearing  would  be  referred  to  on  either  side. 

Malins  and  Shee^  for  the  motion. 

Bacon  and  Osborne^  contra,  offered  to  undertake  that  the  defend- 
ants' firm  would  always  stamp  '<  John  Rodgers  ic  Sons,"  instead  of 
^' J.  Rodgers  &  Sons,"  or  to  refer  the  question  to  the  arbitration  of  a 
local  tribunaL 

MalinSy  in  reply,  refused  this  offer. 

Stuart,  V.  C,  said  that  this  was  a  case  of  considerable  importance, 
from  the  way  in  which  it  had  been  treated  at  the  bar,  and  from  the 
circumstances.  The  plaintifis  were  in  possession  of  a  decree  to  pro- 
hibit the  defendant,  against  whom  they  now  moved,  from  using  a 
certain  trade  mark.  The  defendant  admitted  that  he  had  used  this 
trade  mark ;  and  it  would  be  almost  a  matter  of  course  that  the  court 
should  infiict  upon  him  that  punishment  which  any  one  violating  a 
decree  ought  to  sustain.  But  it  was  from  circumstances  of  conduct 
on*the  part  of  those  who  bad  obtained  the  decree,  and  of  the  defend- 
ant against  whom  it  had  been  obtained,  that  the  difficulty  of  the  case 
arose.  The  decree  was  pronounced  by  Sir  J.  Wigram,  V.  C,  in 
1847.  It  was  a  decree  establishing  the  right  of  the  plaintifis  to  use 
one  particular  trade  mark  entered  in  the  decree,  and  restraining  the 
defendant  from  using  that  mark  or  any  oth*er  trade  mark  calculated 
to  impose  on  the  public,  by  a  colorable  imitation  thereof.  But  the 
pleadings  in  the  cause,  and  the  facts  upon  which  this .  decree  was 
obtained,  were  very  remarkable.  The  pleadings  stated  that  the  trade 
mark  protected  by  the  decree  was  only  one  of  twelve  which  the 
plaintiffs  had  been  in  the  habit  of  using  as  their  exclusive  trade  marks ; 
and  the  plaintiffs,  asserting  their  right  to  twelve,  had  only  one  of  those 
protected  by  the  decree ;  and  What  was  more  extraordinary,  though 
they  stated  m  the  bill  their  exclusive  right  to  twelve  trade  marks,  the 
prayer  of  the  bill  asked  only  protection  for  that  one  which  was 
protected  in  event  by  the  decree. 
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On  looking  at  the  natme  of  these  trade  marks,  the  reason  why  the 
prayer  of  the  bill  extended  only  to  one  of  them  was  obvious,  because 
tiie  most  cursory  observation  of  their  nature  showed  that  they  were 
of  such  a  kind  that  an  attempt  to  protect  them  specifically  would 
have  been  vain.  One,  for  example,  was  simply  the  word  ^  Bodgers," 
and  the  plaintiffs  could  not  succeed  in  obtaining  a  decree  of  this  court 
to  protect  thera  in  the  exclusive  use  of  that  name.  The  evidence  that 
they  had  no  such  right  was,  that  they  did  not  venture  to  ask  the 
coiurt  to  protect  it ;  and  the  decree  did  not  so  protect  itj  but  had 
expressly  given  the  plaintiffs  a  ri^it  to  the  protection  of  the  court 
only  for  the  one  particnlar*trade  mark  mentiooed  in  it,  or  any  coIcnt- 
able  imitation  thereof^  which  would  impose  on  the  pnblic,  or  induce 
them  to  beUeve  they  were  buying  the  goods  of  the  plaintiffs. 

His  Honor  said  that  he  could  not  overlook  the  circumstances  under 
which  the  decree  was  pronounced ;  and  looking  at  them,  he  observed 
that  the  case  had  been  brought,  before  the  court  at  the  hearing,  and 
tinder  such  circumstances  that  it  was  by  a  very  narrow  decree  that 
the  bill  escaped  dismissal,  and  it  was  retained  for  a  year,  with  liberty 
for  the  plaintiffs  to  establish  their  titie  at  law.  That  titie  the  plain- 
tiffs had  subsequentiy  established  by  the  verdict  of  a  jury ;  and  hav« 
ing  so  established  it,  it  was  almost  a  matter  of  course  that  the  decree, 
when  the  cause  came  on  ^pon  the  equity  reserved,  should  be  in  the 
terms  in  which  it  was.  Then  the  circumstances  of  conduct,  with 
reference  to  the  violation  of  the  decree  by  the  defendant,  involved 
matters  of  great  importance  with  reference  not  only  to  this,  but  to 
other  cases  of  the  same  kind. 

The  right  to  the  exlusive  use  of  trade  marks,  in  order  to  exist  as  an 
availing  right,  which  should  entitie  an  individual  using  such  marks  to 
the  protection  of  a  court  of  equity,  must  be  an  exclusive  right,  in  the 
use  of  which  by  other  individuals  the  pkuntifi  had  never  acquiesced* 
That  was  a  principle  well  established,  and  perfectiy  consistent  vdth 
justice  and  common  sense.  But  in  this  ease  it  appeared,  that  at  the 
time  when  the  cause  was  heard,  there  was  a  que^on  about  a  part- 
nership, whether  it  existed  or  not,  which  viras  of  great  importance. 
At  the  time  of  tiie  decree  it  was  a  fact  beyond  dispute,  that  two  other 
persons  besides  the  defendant,  William  Bodgers,  and  who  were  not 
defendants  in  the  cause,  namely,  John  and  Greorge  Rodgers,  had  been 
in  the  habit  of  using  this  trade  mark  which  was  protected  by  tiie 
deoree.  It  did  not  follow,  because  one  of  three  individuals,  who  had 
used  the  mark,  was  alone  before  the  court,  that  there  was  not  a  right 
against  that  one,  and  accordingly  relief  was  given  against  WiUiam 
Rodgers.  The  fact  of  the  plaintifis  not  bringing  before  the  court  the 
two  other  persons,  was  not,  in  the  opinion  of  the  court,  a  sufficient 
reason  for  reeiBtin^  the  remedy  sought  against  William  Bodgers  only ; 
but  it  introduced  into  the  case  this  important  fact,  that  other  Individ* 
uals  of  the  public,  than  tiie  one  against  whom  the  decree  was  pro- 
nounced, were  using  the  trade  mark  which  was  protected  by  the  decree. 
His  Honor  did  not  say  that  that  drcumstance  made  it  necessary 
for  the  plaintifis  to  file  a  bill  or  take  proceedings  against  those  other 
two  petsons ;  but  ^e  thought^  as  their  decree  gave  them  a  right  against 
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this  indi  vidnal  defendant,  though,  from  the  extraordinary  natare  of  the 
claim  of  the  plaintiffs,  stated  in  the  bill,  as  contrasted  with  that  in 
the  prayer  and  with  the  decree,  it  was  pretty  plain  that  the  right 
protected  by  the  decMree  was  not,  in  the  estimation  of  the  plaintiffs,  a 
valuable  right,  yet,  whether  of  great  or  little  valoe,  the  conrt  was 
bound  to  protect  it,  if  an  existing  right  It  was  impossible,  looking 
at  the  circumstances  of  the  case,  where  the  plaintiff  had  stated  his 
right  to  twelve  trade  marks,  and  only  asked  and  obtained  protection 
for  one,  \^ere  it  was  so  common  a  name  as  that  which  occurred  in 
all  twelve,  that  the  right  established  by  the  decree  could  be  of  much 
value.  • 

His  Hoiior  said,  however,  that  that  was  not  the  only  circumstance 
to  consider.  He  must  look  at  the  circumstances  of  conduct,  when 
galled  upon  to  commit  &n  individual  to  prison  for  a  contempt ;  because, 
if  it  should  appear  that  the  plaintiffs  bad  made  very  little  use  of  the 
decree,  that  would  be  a  course  of  conduct  which  would  amount  to 
despising  that  decree  on  their  part  It  was  said  that  the  defendant 
was  poor,  and  that  the  plaintiffs  were  rich ;  that  was  no  justification 
for  the  defendant  in  violating  the  orders  of  the  court;  nor  because 
the  plaintiffs  were  rich  should  they  be  deprived  of  the  protection 
which  the  court  intended  to  extend  to  them.  But  it  was  important, 
when  the  plaintifis  came  to  a  court  of  equitydto  protect  a  right  which 
was  evidently  not  of  much  value,  to  ,  ascertain  whether  they  had  so 
dealt  with  their  decree,  and  that  there  had  been  such  contempt  on 
the  part  of  the  defendant,  as  would  justify  the  court  in  visiting  him 
with  the  severe  consequences  of  contempt  The  first  circumstance 
of  conduct  waa,  that  if  the  plaintiffs  had  been  vigilant  in  protecting 
the  right  which  they  obtained  by  the  decree  five  or  six  years  ago,  they 
might  have  discovered,  as  it  could  not  be  doubted  they  well  knew  at 
the  time  of  the  decree,  that  other  parties  were  doing  the  same  thing 
as  that  which  they  sought  to  restrain  the  defendant  from  doing.  If 
the  plaintiffs  had  considered  the  right  established  by  the  decree  to  be 
a  vduable  right,  and  had  exercised  that  degree  of  vigilance  which 
they  ought  to  have  exercised,  they  might  have  discovered  long  ago 
that  the  verv  thing  they  now  complained  of  was  being  done,  and 
might  then  have  prevented  it,  instead  of  coming  at  so  late  a  period 
as  1853.  His  Honor  did  not  say  that  that  alone  was  a  reason  for 
refusing  the  present  application,  but  it  was  a  circumstance  to  which 
the  court  was  bound  to  attend  when  it  was  asked  to  visit  upon  this 
defendant  the  extreme  penalty  due  to  his  conduct 

Another  circumstance  was,  that  this  trade  mark  had  been  used,  not 
only  before  the  decree,  but  since,  without  any  proceedings  being  taken 
against  any  one  except  this  man,  who  was  so  poor,  that,  in  order  to 
escape  the  costs  incurred,  he  had  been  obliged  to  take  the  benefit  of 
the  Insolvent  Act  This  acquiescence  since  the  decree,  his  Honor 
said,  was  a  still  stronger  reason  for  him  not  to  proceed  by  way  of 
penalty  against  this  individual,  because  the  plaintiffs  might  have  had 
knowledge,  by  due  diligence,  of  these  proceedings  long  ago.  That 
was  very  material  for  the  consideration  of  the  court  in  an  application 
of  this  kind.     Upon  another  circumstance  there  w,^  conflicting  evi« 
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dence.  It  was  said,  on  behalf  of  the  defendant,  and  the  evidence 
went  to  prove,  that  no  one  had  been  imposed  upon  by  this  defendant 
in  using  the  trade  mark  mentioned  in  the  decree,  and  that  there* 
fore  the  substance  of  the  plaintiflPs  case,  that  the  object  was  to  pro- 
tect themselves  against  the  injury  which  would  arise  from  persons 
being  imposed  upon,  had  failed.  It  was  also  said  that  the  conduct 
of  the  defi^dant,  though  a  violation  of  the  letter  of  the  decree,  was 
not  a  violation  of  its  spirit  On  this  point  there  was  conflicting 
evidence  from  the  affidavits.  In  the  opinion  of  some  of  the  witnesses 
the  conduct  of  the  defendant  in  using  this  trade  mark  amounted  to  a 
violation  of  the  spirit  of  the  decree,  and  made  persons  who  bought 
goods  with  that  trade  mark  of  the  defendant  believe  that  they  were 
buying  goods  manufactured  by  the  plaintiffs. 

Upon  tbe  balance  of  the  evidence,  it  was  impossible  to  overlook 
this  important  fact,  that  the  plaintiffs  were  the  most  celebrated  cutlers 
who  used  the  name  of  Rodgers  in  Sheffield.  Wherever  that  name 
occurred  in  the  sale  of  cutlery  in  Sheffield,  tbe  public  would  suppose 
that  it  was  the  manufacture  of  the  most  celebrated  house  of  that 
name,  and  no  other.  The  evidence  was  conclusive  to  show  the  opi- 
nion  of  some  of  the  witnesses,  that  there  was  likely  to  be  an  imposi- 
tion  on  the  ^ublia  His  Honor  said  that  he  could  not  separate  that 
evidence  from  connection  generally  with  the  name  of  Bodgere,  as  a 
name  which,  if  used  at  all  on  cutlery,  was  calculated  to  induce  the 
public  to  believe  that  it  was  manufactured  by  the  plaintiffs.  The 
name  was  a  common  name,  and  his  Honor  could  not  hold  that  the 
simple  use  of  the  name  of  p49dgers  would  be  a  violation  of  the  decree 
if  that  name  were  stamped  on  the  blades  of  Icnives  or  cutlery.  The 
evidence  was  not  conclusive  on  either  side.  It  was  most  important 
that  the  defendant  stated  expressly,  and  was  not  contradicted,  that 
he  had  jaken  precautions  that  the  use  which  he  had  made  of  this 
mark  should  be  such  as  should  not  impose  upon  the  public,  and 
induce  them  to  believe  that  the  cutlery  was  the  plaintiffs'.  That 
was  sworn  to  with  circumstances.  Tbe  observation  that  the  public 
would  believe,  from  this  mark,  that  the  cutlery  was  the  manufacture 
of  the  celebrated  Rodgers,  was  of  some  force,  but  not  of  sufficient  to 
induce  the  court  to  enforce  against  William  Rodgers  the  extreme 
penalty  of  a  contempt 

There  was  another  circumstance.  Two  offers  had  been  made  by 
William  Rodgers,  and  rejected  by  the  plaintiffs.  They  were  both  fair 
offers,  but  not  such  as  the  court  would  bold  the  plaintiffs  bound  to 
accept  One  of  these  was,  to  refer  the  question  to  the  consideration 
of  a  local  tribunal  in  Sheffield.  The  other  qfler  was,  never  to  use 
the  name  of  "  Rodgers  "  without  the  word  "  John  "  being  stamped 
before  it,  so  as  to  distinguish  it  from  the  firm  of  *•  Joseph  Rodgers," 
which  was  the  firm  of  the  plaintiffs.  The  latter  of  these  off<^s  was 
sanctioned  by  the  opinion  of  Sir  J.  Wigram,  V.  C.  He  had  said  — 
**I  may  observe,  that  whatever  the  fate  of  this  suit  may  be,  the 
defendants,  if  they  desire  to  avoid  further  litigation  on  the  subject, 
have  only  to  add  their  residence  or  place  of  business,  or  to  add  the 
name  ^  John '  before  ^  Rodgers  &  Sons.' "    Both,  or  at  least  tbe  last. 
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of  these  bad  been  offered,  and  that  offer  rejected  by  the  plaintiffs 
and  that  was  a  drcunistanee  of  great  importance,  and  not  to  be  lost 
sight  of  by  the  court  in  disposing  of  the  present  application.  The 
plaintiffs  were  not  bound  to  accept  it,  but  the  defendant's  having 
made  it  was,  in  the  opinion  of  his  Honor,  a  circumstance  to  entitle 
him  to  the  merciful  consideration  of  the  court. 

It  was,  however,  pressed,  that  still  there  was  this  decr^,  and  that 
therg  was  an  express  violation  of  the  right  thereby  given.  The  answer 
was,  that  the  application  came  after  six  years,  during  any  period  of 
which  the  plaintiffs,  by  the  exercise  of  due  vigilance,  might  have  come 
before  the  court  with  a  similar  motion.  It  was  urged  that  this  was 
not  a  vindictive  proceeding,  but  one  to  which  the  plaintiffs  were  driven 
to  support  their  rights,  and  that  they  had  no  other  way,  considering 
the  individual  with  whom  they  deal.  But  his  Honor  thought  that 
they  had  been  so  lax  in  the  matter,  that  if  the  defendant  was  allowed 
to  go  on  for  some  years,  and  other  people  were  also  doing  the  thing 
sought  to  be  prevented,  his  Honor  could  not  say  that  he  was  then  to 
be  visited  with  the  extreme  penalties  of  a  contempt,  as  the  right  ap- 
peared not  to  be  of  great  value.  After  it  had  been  established  by 
decree,  it  was  thought  of  so  little  value  by  the  plaintiffs  themselves, 
that  the  defendant  had  pursued  the  course  of  conduct  cotnplained  of 
by  what  his  Honor  must  consider  an  acquiescence  in  the  acts  of  other 
individuals,  and  of  the  defendant  himself.  His  Honor  could  not  assist 
the  plaintiffs,  at  this  stage  of  the  business,  in  the  manner  asked.  On 
the  other  hand,  he  could  not  see  the  defendant  violating  this  decree 
in  the  letter  of  it  without  (expressing  his  regret  that  he  should  puieue 
that  course  of  conduct ;  and  therefore,  in  refusing  the  motion,  to 
mark  his  sense  of  the  defendant's  conduct,  he  would  refuse  it  without 
the  costs,  which  otherwise  he  would  have  given. 


Cropts  v.  Middleton.* 

JannATf  31, 1858. 

15  4- 16  Vict.  c.  86  —  Evidence  —  Examination  of  Defendant  abroad. 

Where  a  defendant,  whose  evidence  it  was  desired  to  take,  was  resident  in  Anstralia,  and  it 
was  not  known  whether  in  Melbonme  or  Adelaide,  two  examiners  were  appointed  in  each 
place,  each  with  power  to  act  in  default  of  the  first-named  examiner  being  capable ;  and 
liberty  was,  in  the  same  order,  reserved  to  the  principal  defendant  in  the  canse,  to  appoint 
some  person  in  the  colony  to  attend  the  taking  of  the  examination  on  his  b^hal£ 

E.  F.  Smith  moved,  in  this  case,  for  the  appointment  of  examiners 
to  take  the  examination  of  a  defendant,  Beale,  who  was  in  Australia. 
There  was  some  degree  of  nicety  in  the  case,  as  it  was  not  known  in 
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what  part  of  Australia  the  defendant  would  reside,  and  it  was  there* 
fore  requisite  to  apply  for  the  appointment  of  an  examiner  in  Mel- 
bourne, and  another  in  Adelaide.  The  terms  of  the  notice  of  motion 
were  as  follows :  —  '<  That  in  case  the  above-named  defendant,  John 
Beale,  shall  be  resident  at  or  near  Melbourne,  in  the  colony  of  Victo- 
ria, or  in  case  the  examination  of  the  said  defendant  can  be  conven- 
iently taken  at  Melbourne  aforesaid,  or  in  the  said  colony,  John  George 
Forbes,  orMelbourne  aforesaid,  Esq.,  barrister  at  law,  may  be  ap- 

Jointed  an  examiner  to  take  the  examination  of  the  said  defendant, 
ohn  Beale,  in  this  cause,  as  a  witness  proposed  to  be  examined  on 
the  part  of  the  above-named  plaintiff;  and  in  case  the  said  John 
Oeorge  Forbes  shall  die,  or  cease  to  reside  witliin  the  said  colony  of 
Victoria,  before  the  taking  or  completion  of  the  evidence  of  the  said 
defendant,  John  Beale,  or  shall  decline  or  be  unable  to  take  the  same, 
that  Greorge  Milner  Stephen,  of  Melbourne  aforesaid,  be  appointed  an 
examiner  for  the  purpose  of  taking  the  said  examination  of  the  sedd 
defendant ;  and  in  case  the  said  defendant,  John  Beale,  shall  be  resi- 
dent at  or  near  Adelaide,  in  the  colony  of  South  Australia,  or  in  case 
the  examination  of  the  said  defendant  can  be  conveniently  taken  at 
Adelaide  aforesaid,  or  within  the  said  colony  of  South  Australia,  that 
J.  M.  Skipper,  of  Adelaide,  in  the  said  colony,  gentleman,  be  appointed 
an  examiner  for  the  purpose  of  taking  the  examination  of  the  said 
defendant;  and  in  case  the  said  J.  M.  Skipper  shall  die,  or  cease  to 
reside  within  the  said  colony  of  South  Australia,  before  the  taking  or 
completion  of  the  evidence  of  the  said  defendant,  or  shall  decline  or 
be  unable  to  take  the  same,  that  William  John  Wren,  of  Adelaide 
aforesaid,  gentleman,  be  appointed  an  examiner  for  the  purpose  of 
taking  the  said  examination  of  the  said  defendant." 

E.  F.  Smith  stated  that  Sir  G.  J.  Turner,  V.  C,  before  whom  this 
matter  had  come  in  a  former  stage,  had  been  in  favor  of  the  jurisdic- 
tion to  make  the  order,  relying  on  the  15  &  16  Vict  c.  86,  ss.  28,  36. 
The  application  also  was  to  have  *some  person  appointed,  on  behalf 
of  the  defendant  Middleton,  to  attend  at  the  taking  of  the  evidence. 
He  referred  to  1  Dan.  Ch.  Prac.  906,  and  to  the  recent  act,  sects.  28 
and  36. 

• 

Wood,  V.  C,  made  the  order  according  to  the  terms  of  the  notice, 
with  the  follo\(nng  addition  as  to  the  latter  part  of  the  application :  — 
<*  And  let  the  defendant  Middleton  name  in  the  order  an  agent  in  each 
of  the  places  where  the  examination  of  the  witness  may  be  taken,  to 
whom  notice  of  the  examination  is  to  be  given,  and  order  that  service 
of  the  notice  of  examination  of  the  witness  on  the  agent  where  the 
examination  takes  place  shall  be  good  service ;  and,  in  default  of  the 
defendant  naming  such  agents,  let  an  order  be  made  according  to  the 
terms  of  the  notice." 

T.  V.  Prior^  fof  the  defendant  Middleton,  offered  no  opposition. 

8« 


I 
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LocKwooD  v.  Fenton.* 

December  5,  185S. 

Ouardian  of  Infant  in  America. 

Tho  eourt  refiued  to  appoint  an  English  guardian  to  an  infant  residing  with  his  modier  in 
America,  without  aBSOciatinff  the  mother  in  the  goardianship,  or  to  order  the  payment  of 
an  annual  sum  to  the  English  guardian,  until  a  communication  had  first  been  znade  with 
the  mother  on  the  subject 

This  was  a  petition  of  Willjjun  Lockwood,  an  infant,  by  bis  next 
friend,  and  of  William  Lockwood,  his  unde,  that  the  last-named 
William  Lockwood  might  be  appointed  guardian  of  the  person  and 
estate  of  the  infant,  and,  as  such  guardian,  might  be  allowed  the  sum 
of  70^  a  year,  for  the  maintenance  and  education  of  the  infant ;  ca 
that,  after  communicating  and  arranging  with  the  infeint's  mother, 
and  other  necessary  persons,  relative  to  the  care  and  maintenance  of 
the  infant,  the  said  William  Lockwood,  the  unde,  might  be  at  liberty 
to  apply  for  an  allowance  for  the  past  and  future  maintenance  of  the 
infant  The  infant's  father  was  dead ;  his  mother  ;was  a  menial 
servant  resident  in  America,  who  had  married  again,  since  the  death 
of  her  former  husband,  but  was  living  separate  from  her  present  hus- 
band ;  and  her  son,  the  infant,  was  living  with  her.  The  only  pro- 
perty to  which  the  infant  was  entitied  was  a  sum  of  3,0002.  stock, 
which  was  in  court  in  this  cause. 

Malinsj  Q.  C,  and  Humphry^  for  the  petition,  dted  Stephens  v. 
JameSf  1  My.  &  K.  627. 

Eenyon  Parker^  Q.  C^  and  Easch^  for  the  defendants. 

Stuart,  V.  C,  said  that  he  thought  the  mother  should  be  assodated 
in  the  guardianship.  His  Honor  did  not  feel  inclined  to  give  the 
English  guardian  the  income,  as  prayed  by  the  petition,  until  he  was 
satisfied  that  he  had  properly  communicated  on  the  subject  with  the 
infant's  mother.  The  order  was  for  the  appointment  of  William 
Lockwood  the  elder,  and  the  infant's  mother,  his  joint  guardians ;  and 
the  question  of  the  amount  and  manner  of  payment  to  be  made  to 
the  guardian  was  adjourned,  to  be  considered  in  chambers. 


1  IF  Jv.  127. 
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L%  re  Thb  Banwbn  Iron  Company.^ 

Beoember  1,  1863. 

Practice  —  Saving  Motion.  ^ 

Daniel  and  Freeling^  for  the  motion,  asked  that  it  might  be  saved 
until  the  next  seal.  They  submitted,  that  this  being  the  day  for 
which  notice  was  given,  they  had,  by  custom,  a  right  to  save  it. 

MalinSf  Q.  C,  BiUan,  and  Olasse^  Q.  C,  contra,  were  ready  to  pro- 
ceed, but  they  acknowledged  the  custom. 

• 
Stuart,  V.  C,  said  that  he  thought  it  was  the  custom  that  coun- 
sel, on  the  first  day  Tor  which  the  motion  was  fixed,  shopld  be  at 
liberty  to  save  the  motion.' 


Drew  v.  Lonq.' 

rebmary  19,  and  March  5,  1853. 

Practice  —  Motion  for  Decree  —  SAor^  Cause. 

lit  this  case,  notice  of  motion  for  a  decree  had  been  given  under 
the  15  &  16  Vict  c.  86,  s.  15,  and  the  motion  had  been  set  down  by 
the  registrar  amongst  the  causes ;  and  on  the  19th  February, 

Terrell  applied  to  have  it  brought  on  before  the  causes,  and  argued 
that  there  was  to  be  a  separate  list  of  these  motions,  under  the  37th 
order  of  the  7th  August,  1852,  the  object  of  the  acts  of  parliament 
being  to  avoid  delay. 

KiNDERSLBY,  V.  C,  Said  that  Kkight  Bruce,  L.  J.,  had  decided 
that  motions  for  decree  were  in  effect  causes,  and  must  be  set  down 
in  the  cause  list ;  and  this  motion  must,  therefore,  keep  its  place. 

The  motion  was  then  set  down  as  a  short  cause,  and  was  called  on 

on  the  5th  March. 

* 

Terrell  opened  the  motion,  and  said  that  the  point  to  be  decided 
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was  vei^  short,  and  that  it  was  of  the  utmost  conseqaence  that  it 
should  DC  immediately  decided. 

• 
Saunders  appeared  on  the  other  side,  and  said  that  the  cause  would 
occupy  considerable  time. 

KiNDERSLET,  V.  C.  I  think  that  whenever  the  counsel  on  the  other 
side  says  that  it  is  not  fit  for  a  short  cause,  that  is  conclusive,  or  else 
I  mubt  hear  a  long  argument  as  to  whether  it  is  a  short  cause.  If  it 
is  pressing,  you  may  applv  to  have  it  advanced;  but  I  cannot  hear 
it  now,  an4  it  must  keep  its  place  on  the  list 


Bateman  v.  Cooke.^  • 

Febmaiy  16,  1853. 

Cka/ncery  Amendment  Aetj  s.  22. 

AflSdATits  properlr  sworn  in  a  Colony,  before  the  Chanceiy  Amendment  Act  came  into 
operation,  are  within  the  22d  section  of  that  act  \  and  it  is  nnneoessaiy  to  ptOTe  the  signa- 
ture of  the  commissioner  of  affidavits  to  make  them  evidence. 

Elderton  mentioned  this  case,  which  had  also  been  referred  by  the 
lords  justices  to  the  full  court  The  point  arose  upon  the  22d  section 
of  the  1&  Sc  16  Vict  c.  86.  The  question  was,  whether  that  section 
was  to  have  a  retrospective  effect  Affidavits  in  the  soit  were  sworn 
at  Bathurst,  in  Australia,  before  the  above  act  came  into  operaUon. 
The  question  was,  whether  it  was  necessary  to  have  an  affidavit  prov- 
ing the  handwriting  of  the  commissioner  of  affidavits.  Upon  the 
point  being  mentioned  to  Sir  R.  T.  Kindersley,  V.  C,  his  Honor 
thought  that  the  section  had  no  retrospective  effect ;  and  it  was  inti- 
mated to  his  Honor  that  Sir  G.  J.  Turner,  V.  C,  had  similarly  decided. 

Turner,  L.  J.,  said  that  in  the  case  alluded  to,  there  had  been 'no 
authority  to  take  the  affidavit,  but  that  in  the  present  case  there  was 
authority  to  take  the  affidavit  before  the  passing  of  the  act 

The  Court  were  of  opinion,  that  whether  the  affidavits  were  taken 
before  or  after  the  act  came  into  operation,  it  was  within  the  22d  sec- 
tion, and  that  evidence  of  the  hanawriting  was  unnecessary. 


1 17  Jar.  170. 
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Ex  parte  Copeland  ;  in  re  Copeland,  a  Bankrapt^ 

NoTcmberSi  185S. 

Railway  Shares  —  Whether  within  the  Wist  Section  of  the  Banknij^ 

Law  CkmsolicUUion  Act. 

In  estimating  the  loss  upon  a  contract  for  the  pnrchaw  or  lale  of  gOTenunent  or  other  stock, 
with  reference  to  the  (]^ae8tion  whether  a  bankmpt,  bj  snch  contract,  has  been  broagfat 
within  the  penal  provision  of  the  SOlst  sec^on  of  the  Bankrupt  Imw  Consolidation  Adi 
1849,  the  bndcer's  commission  most  be  included,  and  the  gross  amount  of  the  loss  arising 
from  the  rariation  in  the  price  of  the  stock,  added  to  the  commission  taken  as  the  measure 
of  the  loss.  Therefore,  wnere  a  bankrupt  had,  within  a  year  of  the  date  of  his  petition  for 
adjudication,  lost,  upon  a  contract  for  ttie  purchase  of  railway  stock,  a  sum,  exdnsiYe  of 
the  broker's  commission,  slightly  less  than  200^^  but  wh!ch,  when  added  to  the  brokei's 
commission  upon  tiie  pnrchue,  made  up  a  sum  slightly  exceeding  200(.,  the  bankrupt  was 
held  liable  to  the  penalty. 

The  word  **  contract ''  used  in  the  section  of  the  statute  indndes  "  contracts ; "  and  therefon 
the  bankrupt  is  liable  to  the  penalty  of  the  statute  where  he  has  lost  within  the  period 
mentioned  therein,  200/.,  arising  fi[x>m  the  aggregate  of  losses  upon  scTCval  contracts. 

SembUf  railway  shares,  as  distioguished  from  raUwaT  stock,  are  within  Ae  20lst  section  of 
the  Bankmpt  Law  Consolidation  Act,  1649,  which  proTides  that  no  bankrupt  shall  be 

^  entided  to  a  certificate  who  has,  within  the  period  mentioned  in  tl^act,  lost  2QQL  by  any 
contract  for  the  purchase  or  sale  of  any  gOTemment  or  other  stock.  ^ 

And  soiUe,  per  Lord  Cbahwobth,  L.  J.,  that  a  contract  for  the  purenase  of  lailway  stm^ 
not  performed  by  a  transfer  of  the  stock  within  one  week  after  the  contract,  but  carried 
orer  from  time  to  time  by  means  of  continnation  contracts  with  the  broker,  is  withm  the 
proTision  of  the  201  st  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  that  no  bank- 
rupt shall  be  entitled  to  a  Certificate  who  has,  within  the  period  mentioned  in  the  act,  lost 
2001  by  any  sort  of  gaming  or  wagering. 

This  was  an  appeal  from  the  decision  of  the  commissioner^  refusing 
to  grant  the  petitioner  a  certificate  of  conformity,  as  haying  brought 
himself  within  the  penal  provision  of  the  201st  section  '  of  the  Bank- 
rupt Law  Consolidation  Act,  1849,  by  a  loss  of  200L,  within  one 
year  next  preceding  the  filing  of  the  petition  for  adjudication,  upon 
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s  *<  That  no  bankmpt  shall  be  entitled  to  a  certificate  of  conformity  under  this  act^ 
and  any  such  certificate,  if  allowed,  shall  be  Tind,  if  soch  bankrupt  shall  bare  lost,  by 
any  sort  of  g^uDiB|c  or  waeerisff,  in  one  dar  2021,  or,  within  one  year  next  preceding 
the  issuing  o?  the  &t  or  fiung  the  petition  &r  the  adjudication  of  bankruptcy,  200/. ;  or 
if  be  sbal^  within  one  year  next  preceding  the  issning  of  the  fiat,  or  the  fiung  of  snch 
petition,  bare  lost  200£  by  any  contract  fi)r  the  pnrcfiise  or  sale  of  any  goTemment  or 
other  stock,  where  sncb  contract  was  not  to  be  performed  within  one  week  after  the 
contract,  or  where  the  stock  bought  or  sold  was  not  actually  transferred  or  deliveved 
in  pursuance  of  sucb  contract;  or  ^  such  bankmpt  shall,  after  an  act  of  baxikmptcyy 
or  m  contemplatbn  of  baDiornptcy,  or  with  intent  to  defeat  the  object  of  this  or  anT 
other  statute  relating  to  bankrupts,  haTe  parted  with,  concealed,  destroyed,  altered, 
mutilated,  or  falsifieo,  or  caused  to  be  concealed,  destroyed,  altered,  mutilated,  or  fid* 
sified,  any  of  his  bodes,  papers,  writings,  or  securities,  or  made  or  been  party  or  privy 
to  the  wyAing  of  any  fiJae  or  fraudulent  entry  m  any  book  of  account  or  other  docu- 
ments, with  mtent  to  defirand  his  creditors,  or  shall  have  concealed  any  part  of  his 
property ;  or  tf  any  person,  having  jproyed  a  fidse  debt  under  the  bankmptcy,  such 
mnkrapt  being  privy  thereto,  or  anerwards  knowing  the  same,  shall  not  have  di»- 
eloaed  toe  same  to  his  assigneef  witidn  one  month  after  such  knowledge." 
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a  contract  for  the  purchase  of  railway  stock,  called  ''  Manchester, 
Sheffield,  and  Lincolnshire  Stock,"  and  which  contract  was  not  to  be 
performed  within  one  week  after  the  date  thereof.  It  appeared  that 
on  the  27th  February,  1851,  the  bankrupt  contracted  for  the  purchase 
of  sixty  shares  in  the  Manchester,  Sheffield,  and  Lincolnshire  Bail- 
way  Company.  The  purchase  was  accordingly  effected  on  that  day, 
the  subject-matter  being  described  in  the  broker's  bought  and  sold 
note  as  sixty  shares  in  the  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company,  upon  which  lOOZ.  had  been  paid  up ;  but  in  the 
books  of  account  of  the  broker  the  subject-matter  of  the  contract 
was  designated  as  so  much  stock  of  the  railway  company  in  question. 
At  a  half-yearly  meeting  of  the  shareholders  of  the  company,  held  in 
February,  1850,  a  resolution  had  been  passed  to  the  effoct,  that, 
agreeably  to  the  act  of  incorporation  of  the  company  and  the  provi- 
sions of  the  Companies  Clauses  Consolidation  Act,  such  of  the 
shares  of  the  capital  of  the  company  as  were  paid  up  should  be  con* 
verted  into  capital  stock  of  the  company,  to  be  denominated  "  con- 
solidated stock."  The  contract  thus  entered  into  by  the  bankrupt 
was,  on  the  26th  April,  1851,  carried  over  by  a  continuation  contract, 
by  which  the  bankrupt  paid  a  certain  amount  of  commission,  called 
contango,  to  the  broker  for  the  privilege  of  extending  the  time  limited 
by  the  original  Contract  for  payment  of  bis  purchase-money.  Ulti- 
mately, on  the  24th  May,  the  shares  were  sold  by  the  bankrupt  at  a 
loss,  including  7L  lOs.  paid  for  commission  of  390/.  according  to  the 
estimate  advanced  by  the  assignee^,  or  of  202/.  10^.  according  to  that 
admitted  by  the  bankrupt  The  petition  of  adjudication  was  filed  on 
the  27th  March,  1852. 

X  Russell  and  Martindale^  in  support  of  the  appeal,  contended, 
first,  that  the  amount  lost  by  the  transaction,  if  commission  were 
excluded,  as  they  argued  it  ought  to  be,  was  under  200/.,  and  not 
sufficient,  therefore,  to  brin^  the  petitioner  within  the  penalty  of  the 
statute ;  secondly,  thi^t  the  loss  did  not  arise  upon  one  contract,  as, 
according  to  the  terras  of  the  statute,  it  ought,  but  was  the  aggregate 
of  two  losses,  one  arising  under  the  original  contract,  and  the  other 
under  the  continuation  contract,  each  of  which,  when  taken  separately, 
was  insufficient  to  bring  the  case  within  the  statute ;  thirdly,  that  if 
the  contract  was  one,  it  was  entered  into  more  than  twelve  months 
before  the  bankruptcy,  and  was  not,  therefore,  within  the  statute ;  and 
lastly,  that  the  respondents,  upon  whom  the  onus  of  proof  lay,  had 
not  shown  that  at  the  date  of  the  contract  the  subject-matter  thereof 
was,  or  was  intended  by  the  petitioner  to  be,  railway  stock,  as  distin- 
guished from  railway  shares,  and  that,  therefore,  the  subject-matter 
of  the  contract  had  not  been  shown  to  be  ^  Government  or  other 
stock"  within  the  meaning  of  the  statute. 

Bacon  and  Selwgn  appeared  for  the  respondents,  the  assignees,  and 
contended  that  the  commission  paid  to  the  broker  was  part  of  the 
loss  occasioned  by  the  contract,  and  arising  to  the  estate  thereon ; 
that,  by  the  interpretation  clause  of  the  statute,  the  singular  word 
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^  contract "  was  extended  so  as  to  include  the  plural  *^  contracts  f 
that  the  penalty  of  the  statute  was  incorred  by  the  bankrupt  not  bj^the 
contract,  but  by  the  loss  arising  thereon,  and  which  was  only  com- 
plete at  the  date  of  the  sale ;  and  lastly,  that  after  the  resolution 
passed  by  the  shareholders  of  'the  company,  every  share  in  the  capital 
thereof  upon  which  100/.  had  been  paid  up  must  be  presumed  to  be 
100/.  stock,  and  that  the  petitioner  had  not  shown  the  contrary  as 
to  the  subject-matter  of  the  contract  m  question.  They  cited  Ez 
parte  MaUteson^  1  De  tr.,  Mac.  &  O.  448 ;  s.  c.  13  Bug.  Rep.  482. 

MartindiUe  replied. 

•  

Lord  Cranworth,  L.  J.     The  first  question  is,  whether,  assuming 

for  the  present  that  the  contract  complained  of"  was  for  the  purchase 
of  stock  within  the  act,  there  has  been  a  loss  thereon  within  the  year 
of  200/.  and  upwards.     There  is  no  doubt  that  there  has  been  such  a 
loss  of  202/.  10s.  upon  the  tranaaction,  if  as  part  of  the  loss  is  to  be 
included  the  commission  paid  on  the  contract ;  and  we  are  clearly  of 
opinion  that  the  commission  must  be  included  as  part  of  the  neces- 
sary costs  of  accomplishing  the  contract.     If,  in  carrying  the  contract 
into  execution,  the  necessary  exj^nse  is  added  to  the  loss  otherwise 
occasioned,  the  gross  amount  Is  the  measure  of  the  loss.   That  amount 
is,  at  least,  202/.  10^.,  which  but  slightly  exceeds  the  amount  fixed  by 
the  act ;  but  if  it  does  exceed  that  amount  by  the  smallest  fraction, 
that  is  sufficient,  not  only  to  justify  what  the  commissioner  has  done, 
bat  to  make  it  his  positive  duty  so  to  act     The  next  question  is, 
whether  the  transaction  amounts  to  a  contract  within  the  meaning 
of  the  statute.     One  objection  made  by  the  petitioner  is,  that  the 
eodtract  was  not  one,  but  that  the  loss  was  occasioned  by  different 
contracts,  namely,  an  original  contract,  with  a  subsequent  renewal 
thereof.     I  see  nothing  in  that  objection,  for  I  think  the  word  ^  con« 
tract ''  used  in  the  statute  includes  ^  contracts."    It  would  be  absurd 
to  impute  such  carelessness  to  the  legislature  as  to  leave  the  law 
open  to  be  defeated  by  merely  splitting  the  transaction.     Upon  that, 
however,  it  is  unnecessary  to  speculate,  for  by  the  interpretation  clause 
of  the  act  it  is  provided,  that  words  in  the  singular  number  are  to 
include  the  plural ;  but  even  if  there  had  been  no  such  clause,  it 
would  be  absurd  to  construe  the  language  otherwise  than  to  hold  that 
it  includes  contracts*     That  being  so,  the  next  question  is,  whether 
this  is  ^  government  or  other  stock  "  within  the  meaning  of  the  sec- 
tion.   It  is  perfectly  clear  that  the  subject-matter  of  the  contract  was 
stock,  and  not  shares,  if  there  be  a  distinction.     True  it  is,  that  it  is 
described  in  the  broker's  notes  as  shares  upon  which  100/.  has  been 
paid.     That,  however,  is  capable  of  easy  explanation.     The  benefi- 
cial interest  in  this  company,  as  in  all  others,  while  the  affair  is  in 
progress,  goes  in  the  form  of  shares,  on  which  calls  are  from  time  io 
time  made,  while  there  is  only  part  of  the  capital  paid  up.     When, 
'however,  the  whole  capital  has  been  paid  up,  then  it  becomes  unim- 
portant that  the  beneficial  interest  should  remain  in  the  form  of  shares. 
It  may  be,  and  in  most  cases  will  be,  convenient  to  the  holder,  and 
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to  the  company  also,  that  it  should  be  converted  into  stock,  the  differ- 
enci  being  merely,  that,  when  converted  into  stock,  it  becomes  capa- 
ble of  easier  subduvision  than  while  in  the  form  of  shares.  That  being 
the  usual  course,  we  find  that  on  a  certain  date  in  February,  1850, 
the  shares  having  been  all  pedd  up — that  is  to  say,  with  the  excep- 
tion of  some  which,  by  default,  had  not  been  paid  up,  but  the  full 
amount  of  calls  having  been  made  upon  all — the  resolution  come 
to  was,  that  the  shares  might  be  now  converted  into  stock.  I  think 
the  meaning  of  that  necessarfty  is,  that  those  Vhich  were  then  paid 
up  should  be  instanter  converted;  and  that  as  to  the  others,  the 
shareholder,  on  paying  up  the  remainder,  might  have  his  converted 
into  stock.  That  being  so,  what  is  sold  here  is^  stock  or  shares,  on 
which  the  whole  100/.  has  been  paid  up.  It  is  indifferent,  then,  whe- 
ther the  purchase  is  of  a  share  on  which  100^  has  been  paid,  or  of 
100/.  stock.  That  is  so  immediately  after  the  shares  have  been  con- 
verted into  stock,  if  not  before.  What  this  gentleman  dealt  in  was 
obviously  stock  of  the  company.  That  is  proved  by  this  —  that  it 
never  occurred  to  the  parties  to  think  of  the  difference  between  one 
state  and  the  other.  The  broker  in  his  account  calls  it  stock.  The 
only  circumstance  calculated  to  raise  a  doubt  is,  that  in  the  bought 
and  sold  notes  the  subject-matter  of  the  contract  is  described  as  shares 
upon  which  lOOL  has  been  paid  up.  The  reasdn  of  this,  however,  is, 
that  these  notes  are  prepared  in  the  shape  of  a  printed  form,  adopted 
in  all  railway  companies,  and  adapted  to  all  shares,  whether  fully  paid 
up  ot  not ;  therefore  it  is  callea  a  share  upon  which  lOOL  has  been 
paid  up,  instead  of  100/.  stock.  But  it  is  abundantly  clear  that  this 
gentleman  understood  that  he  was  purchasing  stock,  and  in  truth 
there  was  nothing  else  but  stock  that  he  could  purchase.  The  broker 
'  calls  it  stock,  and  it  was  stock  no  doubt.  If  that  is  so,  this  cast  is 
governed  by  that  of  Ex  parte  Matheson,  where  it  was  held,  that  rail- 
way stock  was  clearly  <'  other  stock,"  within  the  meaning  of  the  act 
of  parliament.  On  the  grounds,  therefore,  that  ^  contract "  in  the  act 
includes  '^  contracts,"  that  the  loss  was  of  the  amount  and  practically 
within  the  period  mentioned  in  the  act,  and  that  the  subject-matter 
of  such  contract  was  railway  stock,  it  is  clear  the  commissioner  was 
right  I  go  merely  upon  that  narrow  ground ;  but,  speaking  for  my- 
self, I  do  not  suppose  that  if  this  had  been  shares,  as  distinguished 
from  stock,  I  should  have  decided  otherwise  than  I  have  decided.  It 
is  difficult  to  see  much  distinction  between  the  two  sorts  of  miscon- 
duct, so  as  to  take  one  out  of  the  language  of  the  act  Moreover, 
though  it  is  unnecessary  to  rely  upon  it  as  a  ground  of  my  decision,  I 
am  strongly  inclined  to  think  that  this  transaction  was  a  sort  of  gam- 
ing or  wagering  within  the  prior  clause  of  the  20l8t  section  of  the  act 

Knioht  Bruce,  L.  J.  Assuming  merely  the  legal  question  upon 
the  construction  of  sect.  201  to  be  with  the  bankrupt,  and  not  imput- 
ing to  him  unfairness  or  absence  of  honesty,  as  those  words  are  used 
and  understood  in  private  life,  I  still  doubt  very  much,  to  say  the  least 
of  it,  whether  the  dealing  and  conduct  of  this  gentleman  have  been 
of  such  a  nature  as  possibly  to  authorize  a  certificate.     So  much  in 
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passing.  I  will  take  the  qaestion  as  it  arises  on  the  narrow  and' 
lestrictive  view  of  the  construction  of  sect  201.  As  to  tiiat,  if  there 
is  a  distinction,  a  substantial  distinction,  which  ought  for  the  present 
purpose  to  weigh  between  railway  stock  and  railway  shares,  my  opi- 
nion upon  the  evidence  before  the  commissioner,  ana  upon  the  addi- 
tional natter  which  I  have  heard  to-day,  is,  that  the  property  in  ques- 
tion, on  which  a  loss  has  taken  place  within  a  year,  was  railway  stock, 
as  distinguishable  from  shares,  and  thought,  intended,  and  known  by 
the  bankrupt  to  be  so.  Let  me  assume  that,  however,  to  be  in  the 
bankrupt's  faVor,  and  then  I  will  say,  that,  on  the  merely  legal  ques- 
tion, still  I  am  not  satisfied  that  the  bankrupt  is  free  from  the  opera- 
tion of  sect  201  of  the  statute.  The  words  of  the  section  are  ^<  Gov- 
ernment or  other  stock ; "  but  the  act  of  parliament  is  one  which  is 
-within,  and  forms  part  of,  the  same  system  with  the  5  Geo.  2,  c.  30, 
though  that  is  now  repealed.  The  language  of  sect  12  of  that  act  is 
—  "  shall  within  one  year  before  the  bankruptcy  have  lost  tbe  sum  of 
100^  by  one  or  more  contracts  for  the  purcnase,  sale,  re^sal,  or  deli- 
very of  any  part  or  parts,  share  or  shares  of  any  government  or  public 
funds  or  securities."  Now>  if  there  had  been  such  a  thing  as  railway 
stock,  distinguishable  as  it  now  is  distinguished  fronz  railway  shares, 
I  am  not  by  any  means  satisfied  that,  had  such  act  of  Geo.  2  con- 
tinued in  force,  railway  shares  would  not  liave  been  stock  within  the 
meaning  of  that  statute;  and,  upon  a  question  of  construction  arising 
upon  a  subsequent  statute  on  the  same  branch  of  the  law,  it  is  per- 
fectly legitimate  to  use  the  former  act,  though  repealed  It  is  not 
necessary,  however,  to  decide  that  question,  and  therefore  I  reserve 
myself  upon  it,  merely  saying,  that,  according  to  the  present  lnclina« 
tion  of  my  opinion,  if  the  subject-matter  of  the  contract  had  been 
shares,  the  bankrupt  is  stiii  vriibia  the  operation  of  sect  201,  properly 
construed  in  the  maoner  Applicable  to  all  statutes,  namely,  the  man- 
ner of  suppressing  the  piischief  and  advancing  the  remedy.  I  am  of 
opinion  also,  that,  if  there  is  a  distinction  between  railway  stock  and 
railway  shares,  the  matter  here  in  question  was  railway  stock,  as  dis- 
tinguished from  railway  shares,  and  that  it  was  so  intended  and 
knowp  to  be  by  the  bankrupt  I  am  of  opinion  that  the  decision  of 
the  learned  commissioner  was  plainly  right 
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JannuySO,  1853. 

Legacy  Duty  —  Condition -^  Purchase. 

A  tettator  derised  Umdi  to  his  son  lor  life,  with  remainden  oTer,  and  gare  power  to  the  son 
to  chaige  tlieie  lands  with  an  annuity  for  hia  wife,  in  bar  of  dower.  The  wool  chaiged  the 
lands  according^j:  — 

Eddy  that  snch  annuity  was  subject  to  legacy  duty. 

. ^ — I 

1 17  Jnr.  1»;  22  Law  J.  Bea  (v.  s.)  Gbaac.  441;  1  Brewxy,  881. 
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John  SwBETiNOy  by  his  will,  dated  the  20th  November,  1814,  gave 
and  devised  his  fee-simple  estate  of  the  manor  of  Kilve,  in  the  connty 
of  Somerset,  to  trustees,  on  certain  trusts,  and,  subject  thereto,  to  the 
use  of  his  eldest  son,  John  Hankey  Sweeting,  for  life,  with  remainder 
to  the  use  of  such  child  or  children  in  such  shares  as  the  said  John 
Hankey  Sweeting  should  by  deed  or  will  appoint ;  and  in  d^ault  of 
such  appointment,  to  them  as  tenants  in  common  in  tail,  with  remain- 
der, in  default  of  such  issue,  to  the  use  of  the  second  and  other  sons 
of  the  testator  in  the  same  manner,  with  remainders  to  his  daughters, 
with  an  ultimate  remainder  to  his  own  right  heirs.  The  testator's 
will  contained  a  power  to  his  sons,  when  in  possession  of  the  said 
manor,  to  appoint,  by  deed,  to  or  in  trust  for  any  woman  or  women 
whom  he  or  they  might  marry,  for  her  or  their  jointures  respectively, 
and  in  bar  of  dower,  any  annual  sum  or  yearly  rent^hai^  not  ex- 
ceeding 400/.  per  annunu  John  Sweeting  died  shortly  after,  when 
his  eldest  son,  John  Hankey  Sweeting,  entered  into  possession ;  and 
havinff  intermarried  with  his  now  widow,  Amelia  Augusta  Sweeting, 
by  a  deed-poU,  bearing  date  the  27th  July,  1832,  reciting  the  power 
given  him  by  his  father's  will,  he  limited  and  appointed  to  the  use  of 
his  wife  and  her  assigns,  for  her  jointure  and  in  bar  of  her  dower,  two 
annuities,  amounting  together  to  the  sum  of  300/.,  free  and  clear  of 
all  taxes  and  deductions  whatsoever,  and  chargeable  upon  the  fee- 
simple  estate  devised  by  his  father's  will.  John  Hankey  Sweeting 
died  in  1841,  without  having  exercised  his  power  of  appointment  in 
favor  of  his  children,  leaving  hia  wife  him  surviving,  who  thereupon 
became  entitled  to  her  jointure^  and  several  infant  children,  who  be- 
came entitled  to  the  estate  as  tenants  in  common.  A  suit  having 
been  instituted,  a  receiver  was  appointed,  and  the  wife  received  the 
annuity,  but  no  duty  was  paid  on  account  of  such  annuity.  A 
petiticHi  was  now  presented  by  the  Attorney-General,  on  behalf 
of  the  commissioners  of  her  Majesty's  li4and  Revenue,  praying 
that  the  receiver  might  be  directed  to  pay  the  stMn  of  425/.  17^.,  the 
amount  of  duty  alleged  to  be  due,  cut  of  the  rents  and  profits  of  the 
estate.  The  36  Geo.  3,  c.  32,  s.  8,  enacts,  that  duty  on  legacies,  by 
way  of  annuity,  is  to  be  calculated  according  to  certain  tables,  and 
paid  by  four  yearly  instalments.  The  45  Gteo.  3,  c.  28,  first  granted 
duties  on  legacies  payable  out  of  real  estate,  and  enacted  that  such 
duties  should  be  accounted  for  by  trustees  of  the  estate,  or,  if  there 
be  no  trustee,  by  the  owner. 

Tfl  M.  Jamesj  for  the  Attorney-General.  The  annuity  in  this  case, 
being  made  in  execution  of  a  power  to  charge  real  estate  given  by 
will,  is  liable  to  the  payment  of  legacy  duty,  under  the  45  Geo.  3,  c.  28, 
s.  4.  "Oie  AUomey- General  v.  Plckard,  3  M.  &  W.  352;  6  M.  &  W. 
648.  It  wiU  be  contended,  on  the  other  side,  that  this  is  a  purchase, 
and  not  a  legacy,  being  given  in  lieu  and  bar  of  dower.  But  the 
very  late  case  of  371c  Attorney*  General  v.  Henmker^  21  Law  J.  Rep, 
(n.  s.)  Exch.  293,  s.  c.  14  Eng.  Bep.  374,  shows  that  a  condition 
attached  to  stich  a  gift  cannot  alter  its  character,  and  that  it  is  still 
liable  to  the  payment  of  legacy  duty.    In  the  same  case,  in  error, 
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16  Jar.  1143|  s.  c.  16  Eng.  Rep.  475),  the  court,  in  delhrering 
ment,  stated,  that  even  if  the  concUtion  had  been  annexed  by  the 
original  will,  it  would  have  made  no  difference. 

FoUeUj  contra.  First,  this  case  is  quite  distinct  firom  either  of  the 
cases  cited  on  the  other  side.  In  the  present  case  the  power  is  quail* 
fied :  there  is  a  conditicHi  annexed  to  it  which,  in  effect,  renders  it  a  * 
purchase.  It  is  expressly  stipulated  by  the  wiU  that  it  should  be  in 
lieu  and  bar  of  dower -^  a  condition  which  renders  it  a  purchase  on 
the  part  of  the  widow ;  and  such  a  contract  could  never  have  been 
intended  to  be  charged  with  the  duty  payable  on  legacies  which  are 
gifts  strictly  so  called.  In  the  cases  cited  the  power  might  have  been 
executed  at  any  time  and  in  any  manner.  There  was  no  stipulation 
or  condition  annexed,  and  consequently  no  bargain  contemplated. 
They  cannot,  then,  be  considered  as  governing  tins  case,  where  such 
condition  is  made  essential,  and  where  the  son  is  bound  to  enter  into 
a  contract  with  his  wife  in  order  to  give  her  the  benefit  of  the  annuity. 

[KiNDERSLEY,  V.  C.  Supposc  it  wcTc  the  case  of  a  legacy  given  on 
condition  of  barring  the  wife's  dower?] 

Such  legacies  are  manifestly  favored,  as  they  do  not  abate.  BuT' 
ridge  v.  Brcufyl,  1  P.  Wms.  127 ;  Blower  v.  MorreU,  2  Ves.  sen.  420. 
Secondly,  even  supposing  the  cited  cases  applied  to  the  present  one, 
still  they  cannot  and  ought  not  to  be  considered  binding  on  this  court 
They  have  been  decided  on  a  supposed  rule  of  equity  that  the  estates 
created  by  the  execution  of  a  power  take  effect  precisely  as  if  they 
had  been  executed  by  the  instrument  creating  the  power.  ,  Now,  it  is 
contended  that  there  is  no  such  general  rule,  or  that  there  are  many 
exceptions  to  it  For  instance,  a  deed  affecting  an  estate  in  a  register 
county  must  be  registered.  Scfafton  v.  Qiiincey^  2  Ves.  sen.  413.  In 
the  same  way,  a  deed  executing  a  power  over  real  estate  is  deemed 
a  conveyance  within  the  27  Eliz. ;  clearly  showing,  that  for  many  pur- 
poses the  two  instruments  are  considered  as  quite  distinct  So,  Lord 
Hardwicke  in  the  case  of  Marlborough  v.  Lord  Oodolpkitiy  2  Ves.  sen. 
61 ;  when  it  was  contended  that  acts  done  in  virtue  of  an  authority 
were  the  acts  of  the  old  proprietor,  he  overruled  the  point,  and  did 
not  admit  that  where  a  person  takes  by  virtue  of  a  power,  he  takes 
from  the  time  of  the  creation  of  that  power. 

Kinglake,  on  the  same  side.  The  annuity,  if  liable  at  all,  Ib  only 
liable  to  the  lowest  rate  of  duty.  Here  the  power  was  given  mani- 
festly for  the  son's  benefit,  and  therefore  must  be  taken  to  be  a  gift  to 
tile  son  himself,  and  not  one  to  a  stranger.  But  it  is  clear  that  it  ought 
not  to  be  made  liable  at  all.  The  court  wiU  regard  it  as  if  the  testa- 
tor was  relieving  his  own  liability  in  &vor  of  his  heir,  by  providing 
for  the  future  liability  to  dower. 

W,  M.  James,  in  reply.  There  is  no  material  distinction  between 
this  case  and  the  cases  decifled  by  the  Court  of  Exchequer.  The  rule, 
that  a  person  taking  under  the  execution  of  a  power  tdkes  under  the 
original  instrument,  is  too  well  established  to  be  disputed.    Tho 
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exceptions  referred  to  on  the  other  side  only  prove  the  rale.  This  is 
merely  a  gift  of  €Ln  annuity  on  condition ;  there  is  nothing  to  indicate 
a  purchase  —  no  negotiation  entered  into.  It  is  not  suggested  that 
the  wife  was  dowable  out  of  the  estate ;  and  it  is  now  too  late  to 
allege  that  a  legacy  is  the  less  a  legacy  because  a  condition  is  attached 
to  it  giving  collateral  advantages  to  another  party.  There  is  no 
*  doubt  that  a  legatee  of  10,000/.,  on  condition  that  he  conveyed  an 
estate  to  B.,  would  have  to  pay  legacy  duty ;  neither  can  it  be  taken 
as  a  gift  to  the  son,  after  the  cases  decided  in  the  Court  of  Exchequer. 

KiNDERSLEY,  V.  C.  The  question  in  this  case  arises  on  stat  45 
Geo.  3,  c.  28,  s.  4,  which  makes  a  gift  of  money  charged  on  land 
liable  to  the  payment  of  legacy  duty.  In  order  to  arrive  at  a  correct 
decision  on  this  point  it  is  necessary,  in  the  first  place,  to  consider  how 
the  law  stands  with  reference  to  the  duty  chargeable  on  gifts  of  per- 
sonal estate ;  and  I  will  suppose  a  gift  to  A.  of  5002.  on  condition  of 
his  assuming  the  name  and  arms  of  the  testator.  In  such  a  case  the 
legacy  would  no  doubt  be  liable  to  the  payment  of  the  duty.  We 
will  even  go  further  than  that,  and  suppose  a  gift  to  A.  on  condition 
that  he  convey  an  estate  to  B. ;  and  in  that  case  also  there  can  be  no 
doubt  that  the  duty  would  attach  to  the  legacy.  I  will  further  sup- 
pose that  the  testator,  having  a  daughter,  a  widow,  with  children, 
bequeathed  to  her  an  annuity,  payable  out  of  his  personal  estate,  on 
condition  that  she  maintained  and  educated  her  children.  In  this 
case  the  maintenance  and  education  of  her  children  would  doubtless 
be  a  considerable  burden,  but  still  the  daughter  must  perform  the 
condition  in  order  to  entitle  herself  to  the  annuity ;  and  in  such  a  case 
the  legacy  duty  would  be  payable. 

A  question  may  arise  as  to  the  amount  upon  which  legacy  duty 
would  be  payable,  as  in  the  case  of  a  gift  of  600/.  to  A.  on  condition 
that  he  paid  100/.  to  the  testator's  executors ;  it  may  be  that  in  such 
a  case  the  legacy  duty  would  only  be  payable  on  the  difference. 
That,  however,  is  not  the  question  here,  and  it  is  unnecessary  to  say 
more  on  it  But  where  there  is  a  general  legacy  ^ven  by  will  to  A., 
even  although  it  be  coupled  with  such  a  condition  as  makes  it  amount 
to  a  purchase,  still  it  would  be  liable  to  the  duty.  In  fact,  I  do  not, 
for  my  own  part,  see  where  the  line  can  be  drawn,  in  case  you  esta- 
blish the  principle  that  a  legacy  may  in  certain  cases,  when  coupled 
with  a  condition,  become  a  purchase.  I  do  not,  I  say,  see  where  you 
can  draw  the  line  between  a  mere  condition  and  a  purchase.  In  my 
opinion,  a  legacy  to  A.  on  condition  is  always  indicative  of  this 
intention  on  the  part  of  the  testator :  —  "  I  wish  such  an  act  to  be 
done;  it  is  at  his  own  option  to  do  it  or  not;  and  if  he  does  it  he 
shall  have  the  benefit"  So  far  it  is  a  purchase,  but  not,  in  my  opi- 
nion, the  less  a  legacy.  Such  bein^  the  estate  of  the  law  with  refer- 
ence to  legacies  out  of  the  personsil  state  of  the  testator,  let  us  now 
see  the  words  of  the  act  of  parliament  on  which  the  present  question 
arises ;  and  here  we  find  that  the  word  «  gift "  is  used  in  the  same 
manner  as  it  is  where  the  duty  is  charged  on  legacies  out  of  the  per- 
sonalty ;  and  consequently  we  must  apply  the  same  meaning  to  a 
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gift  of  money  charged  on  the  real  estate  as  if^'jBm  charged  on  the 

personalty ;  and)  I  apprehend,  not  the  less  so  bediBiusS :  a  condition  is 
attached  to  the  gift.  Now,  if  there  were  a  gift  of  sr^tHl^^^  money  to 
the  wife  of  the  testator's  son,  in  consideration  of  the^'ieldase  of  her 
dower,  such  a  legacy  would  unquestionably  be  liable  'to'ditffcy ;  and 
if  the  money  were  charged  on  the  real  estate,  it  would  cleai'}y.U9.  still 
liable.  But  let  us  go  farther,  and  suppose  a  gift  to  such  ond  ^{y^t^s 
children  as  A.  shall  appoint.  If  A.  exercises  the  power,  the'wcbild . 
takes  immediately  under  the  will  creating  the  power,  according  to'tl^.*  . 
general  rule,  that  where  a  party  takes  any  thing  under  the  execution.. *!.** . 
of  a  power,  he  comes  in  under  the  instrument  creating  that  power ;  *  ;' 
and  nothwithstanding  that  there  were  a  condition  attached  to  such 
power  as  that  the  son  should  do  a  certain  act,  that,  in  my  opinion, 
would  not  vary  the  case.  Now,  the  question  before  us  is  just  the 
same  in  principle  as  that  which  I  have  just  instanced.  Here  we  hi^ve 
a  power  given  to  the  son  to  appoint,  by  deed  or  will,  to  anv  after- 
taken  wife  for  life,  an  annuity  or  rent-charge  for  jointure,  and  in  bar 
of  dower,  not  exceeding  400L  a  year,  the  same  to  be  chargeable  on 
the  testator's  lands.  Suppose  that  it  were  done  by  will,  on  condition 
that  the  wife  released  her  dower,  I  cannot  see  how  a  condition  to  be 
performed  in  favor  of  the  party  executing  the  power  can  have  any 
effect  on  the  nature  of  the  charge,  which  only  takes  effect  under  the 
original  instrument  But,  in  point  of  fact,  it  makes  no  difference 
whether  the  power  be  executed  by  deed  or  will.  Once  you  establish 
the  principle  which  governs  the  execution  of  powers,  it  is  quite  im- 
material what  the  instrument  executing  the  power  is. 

Two  cases  have  been  cited  on  the  part  of  the  crown  in  the  course 
of  the  argument  The  Attorney-  General  v.  Pickard  and  The  AUomey^ 
General  v.  Senniker  ;  and  I  confess  that  I  do  not  see  how,  since  the 
decision  in  those  cases,  there  can  be  any  doubt  that  legacy  duty  ia 
payable  in  the  present  instonce.  A  distinction  has  been  attempted  to 
be  drawn  between  those  cases  and  the  present,  that  there  the  power 
was  given  of  making  a  gift  gene«ally,  but  that  here  it  is  confined  to 
the  making  a  gift  to  the  wi£  of  the  donee  in  bar  of  dower.  But  I 
cannot  allow  that  there  is  any  force  in  the  argument,  or  that  the 
distinction  is  one  which  makes  any  difference  in  the  construction. 
The  gift  is  still  a  gift  to  a  stranger  in  blood  to  the  testator,  dogged, 
indeed,  with  a  condition,  but  not  on  that  account  changed  in  its  cha* 
racter  or  its  incidents.  In  The  AUomep' General  y.  Senniker  the  court 
expressed  a  doubt  whether,  if  the  condition  had  been  annexed  to  the  . 
gift  by  the  testator  himself,  legacy  duty  would  be  payable  on  the 
whole  gift,  or  merely  on  the  difference  in  value  between  the  legacy 
and  the  estate  given  in  consideration  for  it.  In  that  doubt  I  cannot 
concur.  I  think,  that  even  although,  as  in  the  present  instance,  the 
condition  is  one 'which  has  been  annexed  by  the  person  creating  the 
power,  yet  that  legacy  duty  is  payable  on  the  whole  amount  of  the 
sum  given.  It  might,  indeed,  be  different  if  the  condition  were  to 
pay  a  sum  into  the  corpus  of  the  testetor^s  estete ;  but,  as  I  stated 
before,  it  is  unnecessary  to  decide  that  question  here.  In  accoi  dance, 
therefore,  with  the  cases  decided  in  the  Court  of  Exchequer,  which  in 
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my  opinion  carry^fQAb'eHect  the  intention  of  the  legislature,  and  are 

in  accordance ^\;^ftfa  tHe  recognized  principles  of  the  law,  I  must  order 

that  the  stap)*|^«^ty  be  payable  on  the  annuity  charged  in  favor  of 

Mrs.  SweeiiiJigA  'It  has  been  contended,  that  inasmuch  as  the  testator 

gave  his'Wif  *this  power  of  charging  for  his,  the  son's,  own  benefit, 

and  th^^Cf^  did  it  merely  with  a  view  of  conferring  an  advantage  on 

his'^oflT^^fhe  gift  is  only  liable  to  the  same  amount  of  duty  as  if  it  had 

.befetfia  gift  immediately  to  the  son.     But  I  cannot,  even  conceding 

,   tlidt'the  wife  were  dowable  out  of  the  lands  in  question,  see  how  it 

.**.t'.(^n  be  regarded  in  any  other  light  than  as  a  gift  to  a  stranger  in 

•:  *  blood  to  the  testator.     It  must,  therefore,  be  considered  liable  to  the 

full  amount  of  duty  payable  in  such  cases. 


Hextall  v.  Cheatle.^ 

December  IS,  1852. 

15  Sf  16  Vict  cc.  80,  86  —  Qross-examination  of  Plaintiff  before  an 
Examiner  of  the  Courts  instead  of  in  the  Master^ s  Office. 

The  object  of  this  suit  was,  in  effect,  to  charge  the  defendant  with 
the  occupation  of  a  farm,  and  for  an  account  of  the  rents  and  profits. 
A  decree  had  been  made,  which  was  being  prosecuted  before  the 
Master  in  June  last,  when  it  was  agreed  that  the  plaintiff  should 
make  an  affidavit  of  the  quantity  and  value  of  the  stock,  &c.,  upou 
the  £arm,  as  a  witness  to  charge  the  defendant,  and  that  he  should  be 
subject  to  cross-examination  on  the  part  of  the  defendant  On  the 
22d  July,  the  plaintiff  accordingly  took  in  his  affidavit,  and  it  was 
arranged  that  he  should  be  cross-examined  vivd  voce;  but  as  the 
Master  required  the  assistance  of  a  short-hand  writer,  and  it  could 
not  be  agreed  who  should  bear  the  expense  of  this  mode  of  taking 
the  evidence,  the  Master  directed  that  the  plaintiff  should  be  exa- 
mined upon  interrogatories.  The  matter  then  stood  over  until  Mi- 
chaelmas term,  and  the  stats.  15  &  16  Vict  cc.  80,  86,  having  passed 
meanwhile,  the  Master  thought,  that,  upon  the  effect  of  those  statutes 
interrogatories  could  no  longer  be  exhibited  before  him,  and  suggested 
that  the  plaintiff  should  be  examined  vivd  voce  before  the  examiner. 
This  the  plaintiff  refused  to  accede  to,  and  the  matter  was  again 
ordered  to  stand  over.  Thereupon  the  present  motion  was  made  by 
the  defendant,  that  he  might  be  at  liberty  to  cross-examine  the  plain- 
tiff vivd  voce  before  the  Master,  or  before  one  of  the  examiners,  in  the 
mode  prescribed  by  the.  stat  16  &  16  Vict  c.  86,  and  the  orders  of 
the  court ;  and  that,  if  necessary,  the  plaintiff  might  be  ordered  to 
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attend  before  the  said  Master  or  before  one  of  the  examiners  for  that 
purpose,  or  that  the  defendant  might  be  at  liberty  to  exhibit  inter- 
rogatories for  the  cross-examination  of  the  plaintiff  before  the  Master ; 
and  that  it  might  be  ordered,  either  by  altering  the  decree  made  in 
the  cause,  or  in  such  other  manner  as  the  court  should  think  fit,  that 
the  parties  to  the  last  mentioned  cause  were  to  be  examined  upon 
interrogatories,  as  the  Master  should  direct. 

TI%raiR,  Q.  C,  and  Hitchcock^  for  the  motion,  referred  to  stai 
16  &  16  Vict.  c.  86,  ss.  28,  35,  40,  41,  and  stat  15  &  16  Vict.  c.  80, 
8.  89 ;  and  Pinhom  v.  Sonster^  16  Jur.  1001 ;  14  Eng.  Rep.  415. 

Baconj  Q.  C,  and  TT.  M.  Jones^  contr^,  said  that  the  plaintiff  was 
not  unwiUing  to  be  examined  vivd  voce  before  the  examiner. 

Stuart,  V.  C,  made  an  order  that  the  defendant  might  be  at 
liberty  to  cross-examine  the  plaintiff  vivd  voce  before  one  of  the 
examiners  of  the  court,  and  that  the  plaintiff  should  attend  for  that 
purpose,  as  sought  by  the  motion ;  and  a  supplemental  order,  that 
the  parties  to  the  cause  were  to  be  examined  upon  interrogatories,  as 
the  Master  should  direct 


Bernasconi  v.  Atkinson.' 

JaBOATf  14  and  18, 1853. 

Will —  Construction —  Uncertainty  of  Description. 

Gift  to  "  V.  B.,  the  son  of  my  uncle,  P.  B."  There  was  no  such  person  as  V.  B,,  but  there 
was  a  G.  V.  B.,  commonly  called  by  the  testator  V.  B.  But  G.  V.  B.  was  not  the  son  of 
P.  B.,  but  of  another  uncle  of  the  testator.  P.  B.  had  two  sons,  neither  of  whom  was 
called  v.  One  of  such  sons  had  been  many  years  abroad,  and  the  other  was  hardly  at  all 
known  to  the  testator.    G.  V.  B.  was  on  intimate  terms  with  the  testator : — 

Held,  that  G.  V.  B.  was  entitled. 

The  court  will  not  adopt  an  intestacy  for  uncertainty  except  in  the  very  laat  resort 

Extrinsic  evidence  is  only  admitted  to  assist  in  the  construction  of  wills  where  the  ambiguity 
is  created  by  matter  dAors  the  will. 

A  testator  will  always  be  held  to  have  used  the  rery  description  in  his  will,  notwithstanding 
it  may,  in  fact,  be  the  description  rather  of  his  legal  adviser  than  his  own. 

The  bill  in  this  case  was  filed  by  George  Vincent  Bernasconi 
against  the  trustees,  Atkinson  and  two  others,  Frederick  Barnasconi, 
and  the  widow  of  the  testator,  under  the  following  circumstances:  — 
The  late  Bartholomew  Barnasconi,  by  his  will,  dated  the  14th  April| 
1852,  gave  all  the  residue  of  his  real  and  personal  estate  to  the  three 
first-named  defendants,  as  trustees,  upon  trust  to  sell,  get  in,  and  con- 
vert into  money  the  whole  residue,  and  pay  debts  and  legacies ;  and 

117  Jur.  128. 
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then  he  gave  several  legacies — among  others,  a  legacy  to  ^  my  fiist 
cousin,  Ann,  the  daughter  of  my  late  unde,  Peter  Sarnasconi ,  and 
the  testator  directed  the  clear  residue  of  the  proceeds  to  be  paid, 
transferred,  and  assigned  to  ^  my  sister,  Jane  Ann  Blackwell,  and 
my  first  cousin,  Vincent  Bernasconi,  son  of  my  said  late  uncle,  Peter 
Bernasconi,"  as  tenants  in  common.  The  testator  died  on  the  5th 
May,  1852.  The  executors  proved  the  will,  and  got  in  the  estate, 
and  paid  the  debts  and  legacies.  It  appeared  that  there  was  no  per- 
son exactly  answering  the  description  of  the  testator's  ^  first  cousin, 
Vincent  Bernascoiu,  son  of  the  testator's  late  uncle,  Peter  Bernas- 
coni." The  plaintiff,  George  Vincent  Bernasconi,  was  the  son  of  the 
testator's  late  uncle,  Joseph  Vincent  Bernasconi,  who  was  commonly 
called  Joseph  Bernasconi.  The  plaintiff  was  therefore  the  first  cou- 
sin of  the  testator,  and  was  generally  called  Vincent  Bernasconi. 
The  testator  had  had  six  uncles.  Four  of  them  died  without  issue. 
The  remaining  two  were  the  said  Joseph  Vincent  Bernasconi,  who 
predeceased  the  testator,  leaving  the  plaintiff  his  only  surviving  son, 
and  Peter  Alexander,  who  also  predeceased  the  testator,  and  who  had 
had  two  sons  —  Alexander  Bernasconi,  who  had  gone  abroad,  and 
had  not  been  heard  of  for  eleven  years,  and  Frederick  Bernasconi,  the 
defendant,  who  claimed  in  opposition  to  the  plaintiff  The  defend- 
ant Frederick  was  not  in  the  habit  of  visiting  the  testator.  The 
plaintiff  was  on  visiting  terms,  and  was  the  only  first  cousin  of  the 
testator  who  was  on  terms  of  intimacy  with  the  testator ;  and  there 
was  abundance  of  parol  evidence,  extra  the  will,  such  as  statements 
by  the  testator  to  his  solicitor,  to  show  that,  in  fact,  the  plaintiff  was 
the  person  intended  to  take.  The  defendant,  Jane  Ann  Blackwell, 
was  the  testator's  heir-at-law  and  sole  next  of  kin,  according  to  the 
Statute  of  Distributions.  She  and  her  husband,  the  defendant,  Tho- 
mas Blackwell,  claimed  on  the  ground  of  uncertainty  in  the  descrip- 
tion of  the  nephew  who  should  take. 

January  14.  The  case  now  came  on,  on  motion  by  the  plaintiff 
for  a  decree  or  decretal  orders  undex.the  new  act. 

RoU  and  Chapman  Barber^  for  the  motion. 

Trippj  for  the  defendant,  Frederick  Bernasconi. 

Bacon  and  Freelitiff^  for  the  defendants,  Thomas  Blackwell  and 
Jane  Ann,  his  wife,  claiming  under  uncertainty. 

Dauney^  for  the  widow. 

The  arguments  used,  and  cases  cited,  are  sufficiently  stated  in  the 
judgment 

January  18.  Wood,  V.  C.  The  question  in  this  case  is,  whether 
there  is  to  be  an  intestacy  declared,  from  the  impossibility  of  deter- 
mining what  the  testator's  intention  was  who  should  take.  Now, 
an  intestacy  is  the  very  last  resort  which  the  court  will  be  driven  to 
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adopt.  I  was  anxious,  when  the  cause  stood  over,  to  see  how  far 
parol  testimony  could  be  admitted,  for  nothing  can  be  of  more  impor- 
tance than  to  adhere  to  the  rules  of  the  Statute  of  Frauds.  It 
appears  to  be  quite  plain  that  there  is  only  one  case  in  which  parol 
evidence  can  be  admitted  to  explain  or  aid  in  the  construction  of  a 
will,  and  that  is  where  the  description  in  the  will  is  applicable  to  two 
different  subject-matters  of  devise,  or  two  different  objects  of  the  tes- 
tator's bounty ;  in  other  words,  where  the  ambiguity  is  caused  by  ex- 
trinsic evidence,  and  the  words  of  the  will  stand  well  on  the  will 
itself.  [His  Honor  referred  to  Sir  J.  Wigram's  Treatise  on  Extrinsic 
Evidence  applicable  to  Wills,  and  proceeded :  ]  There  is  another 
thing  to  be  remembered «—  that,  in  deciding  cases  of  this  description, 
we  are  bound  to  assume  that  the  language  of  the  will  is  the  language 
of  the  testator  himself;  because  here  the  solicitor  who  drew  the  will 
has  said  in  his  affidavit  that  the  language  was  his,  rather  than  that 
of  the  testator.  Such  statements  must  be  disregarded.  In  all  cases 
the  words  are  rather  the  expressions  of  the  adviser  than  of  the  testator 
himself,  but  the  testator  must  betaken  to  have  read  over  and  adopted 
the  expressions  used.  The  words  of  a  devise  also  must  be  construed 
aqpording  to  their  natural  sense,  if  that  be  possible.  If  the  extrinsic 
circumstances  do  not  raise  a  case  of  this  description,  that  the  words 
are  equally  applicable  to  tw'o  subjects,  then  you  cannot  twist  the 
sense  of  the  words  in  the  will  itself  to  show  that  they  may  or  might 
point  to  two  or  more  subjects.  There  are  cases  of  another  class, 
where  the  words  of  the  will  are  not  applicable  to  any  person  or  sub- 
ject-matter, but  there  may  be  some  person  or  thing  to  which,  from 
the  testator's  habits,  &c.,  it  may  be  shown  that  he  meant  to  refer ; 
and  the  court  is  bound  to  look  at  all  the  circumstances  surrounding 
the  testator  to  see  what  his  intention  was.  In  the  present  case  we 
not  only  hav^  a  description  in  the  wiU  applicable  only  to  one  indivi- 
dual, but  assuming  that  the  person  in  Russia  may  be  taken  to  have 
been  wholly  out  of  the  intention  of  the  testator,  then  we  have  to  con- 
sider whether,  there  being  two  persons  —  one  fitting  one  part  of  the 
description,  and  the  other  fitting  the  other  part  — •  we  can  safely  say 
that  the  testator  intended  one  of  these  two  individuals,  and  not  the 
other.  The  cases  have  been  very  strong  —  so  strong  that  judges 
have  said  that,  were  it  res  integra^  they  would  be  careful  how  they 
proceeded  further.  [His  Honor  then  referred  at  some  length  to  the 
cases  of  Doe  d.  IBscock  v.  Hiscock^  5  M.  &  W.  863,  and  the  cases 
there  cited,  and  Camoys  v.  BlundeU^  1  H.  L.  C.  778 ;  see  p.  792,  Lord 
Brougham's  observations.]  Now,  here  I  think  there  is  enough  to 
enable  the  court  to  arrive  at  a  conclusion.  Sometimes  the  name  is 
represented  as  prevailing  over  the  description,  and  at  other  times  the 
description  over  the  name.  In  fact,  the  name  itself  is  nothing  but  a 
part  of  the  description.  The  question  for  decision  in  these  cases  is^ 
whether  the  testator  is  more  likely  to  have  made  a  mistake  in  the 
name,  or  in  the  adjunct  to  the  name  of  the  donee  or  subject  of  the  gift. 
[His  Honor  then  briefly  mentioned  the  cases  of  Doe  v.  JauthwaiUy  3  B. 
&  Al.  632 ;  Adams  v.  Jones^  16  Jur.  159 ;  s.  c.  9  Eng.  Rep.  269 ;  and 
Bradshaw  v.  Bradshaw,  2  Y.  &  C.  72.]    I  have  therefore  to  determine 
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whether  there  is  in  this  wiU,  and  in  the  circumstances  surrounding  the 
testator  at  the  time  of  making  it,  sufficient  to  satisfy  me  that  the  testa- 
tor meant  Vincent,  or  Fredenck,  who  was  the  son  of  Peter.  So  far  it 
may  be  argued  in  favor  of  the  defenadnt,  that  in  almost  all  the  deci- 
ded cases  the  description,  as  it  is  called,  has  prevailed  over  the  name. 
This  was  the  case  in  Adams  v.  Jones :  but  there  the  testator  took  notice 
of  the  legatee  being  a  married  woman,  the  other  claimant  being  an 
infant  of  tender  years,  which  was  well  known  to  the  testator.  The 
description  there  was  held  to  indicate  the  individual  better  than  the 
name  alone.  So,  in  Doe  v.  HiUhwaUe,  there  was  the  circumstance 
of  the  testator  taking  notice  that  the  donee  was  a  second  sOn,  show- 
ing that  the  testator's  attention  had  been  directed  to  that  fact;  and 
the  testator  had,  in  other  instances  in  the  same  will,  selected  second 
sons  as  objects  of  his  bounty.  So,  in  Camoys  v.  BbtndeUj  there  was 
the  circumstance  of  the  donee  beins;  described  as  the  second  son  of  a 
brother  of  Lady  S.  This  was  held  to  overbalance  the  mere  inaccu- 
racy of  name.  These  cases,  therefore,  only  show  that  where  the  tes- 
tator specifies  the  object  of  his  bounty  in  two  ways,  and  we  have  to 
select  one,  we  take  that  which  seems  in  each  case  least  obvious  to 
error.  Here  there  do  not  appear  to  be  any  of  the  circumstance 
which  appeared  in  the  cases  I  have  alluded  to :  nothing  to  show  that 
the  testator's  attention  was  directed  to  the  fact  of  his  intended  donee 
being  the  son  of  any  particular  person';  nothing  to  show  any  particu* 
lar  affection  for  his  uncle  Peter  more  than  any  other  uncle ;  nor  that 
the  intended  donee  was  selected  as  being  the  son  of  Peter  more  than 
any  other  uncle,  but  only  as  beiqg  his  first  cousin.  When  a  testatcnr 
makes  a  gift  to  a  second  son  of  some  person,  and  you  find  that  in 
other  parts  of  his  will  he  makes  other  gifts  to  second  sons,  that  is  a 
circumstance  showing  that  it  was  in  the  mind  of  the  testator  that  bis 
donees  were  to  be  second  sons.  So,  in  Adams  v.  Jonis^  where  the 
testator  notices  that  his  donee  is  a  married  woman.  Here,  it  is  true, 
the  testator  makes  another  gift  to  a  daughter  of  Peter,  and  it  is,  there- 
fore, urged  that  he  had  an  intention  to  favor  Peter's  family  —  to  treat 
these  two  donees  as  brother  and  sister.  But  even  so,  it  comes  to  this 
—  that  the  testator  has  made  a  mistake  in  the  name;  for  Peter 
had  no  son  called  Vincent;  and  the  question  is,  what  mistake  has  he 
made  ?  Has  he  made  a  mistake  in  the  name,  or  in  the  parentage  of 
the  donee  ?  Letters  of  the  testator  were  put  in  evidence  addressed 
by  him  to  Greorge  Vincent  Bernasconi,  the  plaintiff,  by  the  name  of 
Vincent ;  and  it  is  shown  that  the  plaintiff  was  well  known  to  the 
testatcHT  by  that  name.  The  plaintiff  was  in  the  frequent  habit  of 
visiting  at  the  house  of  the  testator,  which  the  defendant  Frederick 
never  did :  in  fact,  the  plaintiff  was  the  only  one  of  the  testators  cou- 
sins who  was  in  habits  of  intercourse  with  him.  I  do  not  admit  the 
external  facts  beyond  this  —  that  the  testator  had  two  cousins,  (exclu- 
ding for  the  present  the  one  in  Russia:)  the  first  he  scarcely  ever 
saw  —  the  other  he  was  in  daily  intercourse  with.  Then  the  donee 
is  described,  as  to  his  parentage,  so  as  to  point  to  the  first  of  these 
two ;  but  as  to  the  name,  by  the  name  of  the  latter.  Can  there  be 
any  doubt  as  to  the  conclusion  to  which  a  jury  would  be  compelled 
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to  come  ?  I  have  hitherto  excladed  the  consideration  that  there  was 
another  son  of  Peter  Bernasconi  in  Russia,  whose  name  was  not 
Vincent.  I  have  assumed  that  he  was  not  within  the  contemplation 
of  the  testator.  If  that  be  not  assumed,  it  is  clesur  that  the  prepon- 
derance is  largely  in  favor  of  deciding  for  Vincent,  as  the  only  means 
of  avoiding  an  intestacy.  If  we  say  some  son  of  Peter  must  take,  as 
it  is  altogether  impossible  (assuming  that  the  testator  could  have  had 
that  other  son  of  Peter  in  his  mind)  to  say  which  son  would  take, 
there  would  clearly  be  an  intestacy.  There  must,  therefore,  be  a 
declaration  that  the  plaintiff,  George  Vincent  Bernasconi,  is  entitled 
under  this  bequest 


Kelson  v.  Kelson.' 

Jniuiiy  14, 17,  and  S4, 1858. 

CkmideraHon  far  a  SeUkmeni  —  Omu  of  Proof. 


A  post^i&tiptiil  settlement  purported  to  luYe  been  made  m  consideration  of  natnral  lore  and 
aiflEeelion,  and  for  diTers  other  good  and  Tabiable  oonsideratiaos : — 

BtUj  that  the  onns  of  vronng  that  some  ralnable  eonsidemtion  actoaDy  paased,  laj  on  die 
yurty  suBtaining  the  oeed. 

The  bill  in  this  case  was  filed  bv  the  infant  children  of  Mr.  Kel- 
son, who  would,  under  a  postnuptial  settlement  made  by  their  father, 
have  been  entitled  to  the  interest  of  property  comprised  in  that  set- 
tlement, in  default  of  appointment,  or  if  be  had  exercised  his  power 
of  appointment,  then  under  that  appointment  The  consideration  in 
the  settlement  was  stated  to  be  "  natural  love  and  affection,  and 
divers  other  good  and  valuable  considerations."  The  bill  alleged  a 
fraudulent  appointment  by  the  father,  to  one  of  his  daughters,  with  a 
view  to  have  a  sum  of  money  raised  for  his  own  use.  The  money 
was  obtained  accordingly,  by  a  mortgage  made  immediately  after  the 
appointment,  firom  a  person  of  the  name  of  Phipps.  Pmppe  con« 
tended  that  the  settlement  was  voluntary,  and  would  be  revocable  on 
sucU  a  transaction,  he  claiming  for  valuable  consideration ;  and  that 
the  only  reason  why  the  daughter  was  joined  was  in  order  to  confirm 
and  strengthen  the  transaction.  It  was  contended  on  the  other  side, 
that  the  settlement  might  be  upheld  upon  the  words  stating  that  it 
was  made  upon  divers  other  "  good  and  valuable  considerations ; "  at 
all  events,  that  it  was  to  be  taken  as  having  been  made  J^^  good 
consideration  until  the  contrary  was  shown.  To  this  Phipps,  the 
mortgagee,  replied,  that  these  words  were  merely  a  gratuitous  addi* 
tion  by  the  person  who  framed  the  deed,  and  that  it  was  necessary 


1 17  Jar.  129. 
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that. the  party  relying  upon  them  should  show  that  there  was  some 
warrant  for  their  insertion. 

■• 
Bolt  and  Grave^  for  the  plaintiffs* 

KarslakSy  for  the  defendant,  Phipps. 

Webby  for  a  mortgagor,  took  no  part  in  the  discussion. 

« 

Wood,  V.  C,  reserving  the  point  upon  whom  the  onus  rested  of 
proving  or  disproving  that  these  words  had  any  substantial  meaning, 
requested  to  be  furnished  by  the  counsel  on  both  sides  with  a  list  of 
the  cases  supposed  to  bear  upon  the  point. 

The  following  cases  were,  on  a  subsequent  day,  handed  in  to  the 
secretary: — Chapman  v.  Emery ^  Cowp.  278;  Pott  v.  TodkufUery2 
Coll.  76 ;  s.  c.  9  Jut.  689 ;  Douglas  v.  Waad,  Ch.  Cas.  100 ;  2  Sagd. 
V.  &  P.  938, 11th  ed.;  Tuoine's  case,  3  Rep.  78,  81 ;  Peacock  v.  M(mk, 
1  Ves.  sen.  128 ;  and  aifford  v.  Turrill^  12  Jur.  428. 

January  24.  Wood,  V.  C,  (after  stating  the  circumstances).  The 
question,  then,  amounts  to  this,  whether  the  statement  in  the  deed 
that  there  were  certain  other  "  good  and  valuable  considerations,"  not 
naming  them,  will,  without  more,  support  the  settlement —  at  least, 
so  far  as  to  throw  upon  the  parties  impeaching  the  settlement  the 
onus  of  showing  that  there  was,  in  fact,  no  such  good  and  valuable 
consideration  as  that  here  referred  to.  I  have  found  a  case  which  I  * 
think  goes  to  decide  that  these  words  themselves  will  notv  amount  to 
so  much  as  to  shpw  that  the  settlement  was  not  voluntary.  That 
case  is  Gully  v.  The  Bishop  of  Exeter,  2  Moo.  &  P.  266.  It  is  not 
one  of  the  cases  to  which  I  was  referred  by  Mr.  Karslake.  The  doubt 
in  my  mind  was,  how  far  I  could  hold  that  a  settlement  was  volun- 
tary which  contained  these  words,  "  for  good  and  valuable  considera- 
tion." These  very  words  occurred  in  tlie  case  to  which  I  have  refer- 
red. There  it  was  sought  to  set  aside  a  deed  dated  so  long  back  as 
1672,  in  which  the  consideration  was  stated  to  be  205.  and  good  ser- 
vices rendered, ''  and  for  divers  other  good  and  valuable  considera- 
tions." The  learned  judge  who  tried  the  case  at  Nisi  Prius  left  it  to 
the  jury  to  say  whether  205.,  so  long  ago  as  in  the  year  1672,  and  the 
services  stated  to  have  been  rendered  to  the  grantor,  did  not  amount 
to  more  than  a  nominal  consideration  in  themselves,  and  the  'jury 
found  that  they  did,  having  regard  to  the  difference  in  the  vcdue  of 
money  and  the  state  of  society ;  that  they  could  not  say  20*.  was  not 
at  the  time  of  the  deed  a  valuable  consideination.  Then,  when  the 
case  was  brought  before  the  Common  Pleas  to  have  a  new  trial,  on 
the  ground  of  misdirection,  Best,  C.  J.,  said,  that  the  words,  <' divers 
other  good  and  valuable  considerations,"  might  be  treated  as  mere 
ornament.  I  have  very  little  doubt,  that  if  a  primd  facie  case  were 
raised  by  these  words,  the  onus  would  be  on  the  defendant  to  upset 
it;  but  this  case  seems  to  show  that  there  is  no  B^ch  primd  fade  case 
raised  by  these  words.    I  admit  that  the  expression  of  the  Chief 


COURTS  OF  CHANCERY,  185a  109 

f     ■    ■      -'»'■■-■  --    ■    ■• '  ,■■-■,, 

Mjon  V.  Perigal. 


jQstice  is  not  what  is  called  a  judicial  dictum ;  but  it  is  to  be  observed 
that  the  whole  argument  went  on  the  fact  that  205.  might,  at  the  time 
of  the  execution  of  the  deed  — 150  years  before  the  trial — have  been 
a  substantial  consideration,  and  on  the  services  stated  to  have  been 
irendered,  which  would  not  have  been  necessary  had  the  other  general 
statement  of  good  and  valuable  consideration  been  sufficient  I  think, 
however,  that  the  plaintifis  ought  to  have  an  opportunity  of  showing, 
if  they  can,  that  there  was  a  good  and  valuable  consideration.     The 
course  I  shall  take  will  h§  the  same  as  that  taken  in  Folder  v.  Stewart^ 
at  th  e  Rolls  in  May  last,  (not  reported).    I  shall  therefore  direct  an 
inquiry  whether  the  settlement  was  founded  on  anv  and  what  valu- 
able consideration,  and  a(^ourn  the  case  to  chambers  to  prosecute 
this  inquiry.    I  do  not  K>rget  the  circumstances  under  which  the 
{^Udntiffs  ask  for  this  inquiry. 


My^rs  v.  Perioal.^ 

November  15,  1851,  and  December  1, 1852. 

Mortmain  Act  —  Joint-stock  Bank — Holding  Real  Estate  as  an  Invest- 
ment. 

By  a  deed  establisbing  a  ioint-stoek  bank  it  was  declared,  amongst  other  things,  that  the 
direeton  shoold  aceomaiate  nnemploTed  capital,  ana  that  for  that  pnipose.  ther  ml^t 
invest  the  same  on  mortga^  or  purchaae  of  freehold,  copyhold,  or  leaaobold  lands,  tene- 
ments, and  hereditaments  in  Great  Britain,  and  might  from  time  to  time  sell  the  same, 
and  Te-invest  in  like  manner.  And  it  was  declared  by  the  deed  "  that  all  the  property  Of 
the  eompany,  as  between  the  shareholders  thereof,  and  aa  between  the  respective  real  and 

Srsonal  jrepresentatives,  should  always  be  considered  and  deemed  to  be  personal  estate." 
.,  &  sharenolder,  by  his  will,  bequeathed  his  shares  in  the  bank  to  trustees,  to  pay  the 
divkSenda  to  his  wife  for  life,  and  aiter  her  death,  to  sell,  and  invest  the  proceeds  in  govem- 
ntenfe  secnrities,  for  certain  charities.  M.  died,  and  at  the  time  of  his  death,  the  properQr 
of  tlse  bank  consisted  of,  amongst  other  things,  freehold  and  copvhold  hereditaments,  and 
money  due  on  mortgage  of  freehold,  copyhold,  or  leasehold  hereditaments :  — 

Beldy  b»y  Lord  St.  Lbonabdb,  C  ,  reversing  the  decision  below,  and  following  the  opinion 
of  th«e  Court  of  Common  Pleas,  that  the  bequest  to  the  charities  was  a  good  befjaeSit,  and 
not  sheeted  by  the  Statute  of  Mortmain. 

Ber  Lord  Tbvbo,  C.  Distinction  between  joint-stodc  companies  established  by  deed,  and 
tiiose  established  by  act  of  parliament. 

Effect  of  a  dedaration  that  the  partnership  assets  are  to  be  considered  personal  estate. 

This  was  an  appeal  from  the  decision  of  the  late  Vice- Chancellor 
of  JSngland,  (reported  16  Sim.  533 ;  13  Jur.  283),  where  he  held, 
affirming  the  nnding  of  the  Master,  that  certain  shares  of  the  North* 
umberland  and  Durham  District  Bank  (devised  by  the  will  of  Timo- 
thy Myers  to  certain  charities)  were  chattels  real,  or  savoring  of  the 
tealty,  and  therefore  within  the  Statute  of  Mortmain,  9  Gea  2,  a  36. 


1 17  Jar.  145 ;  28  Law  J.  Bep.  (n.  s.)  Cbaac  431. 
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The  fiBtcts  fully  appear  upon  the  special  case.  The  appeal  was  afgned 
before  Lord  Truro,  C. ;  and  in  Michaelmas  term,  November  15, 1851, 
his  Lordship,  when  sending  the  case  to  the  Court  of  Ck>mmon  Fleas 
for  its  opinion,  made  the  following  observations :  — 

Lord  Chancellor  (Lord  Truro).  I  have  considered  this  case 
of  Myers  v.  Perigalj  and  am  prepared  to  give  my  judgment  upon 
it;  but  it  strikes  me  that  these  railway  and  joint  stock  cases 
should  be  put  in  some  course  of  final  decision.  The  property  has 
now  become  so  large  and  so  extensive,  and  it  is  a  question  so 
likely  frequently  to  arise,  and  has  already  so  often  arisen,  and  led 
to  conflicting  decisions,  that  it  appears  to  me  extremely  important  to 
put  it  in  a  course  of  decision.  The  cases  seem  to  divide  themselves 
into  three  classes.  There  is  first  of  all  the  case  of  corporations  sim- 
ply —  those  companies  possessing  land,  which  are  corporations,  but 
corporations  of  the  peculiar  nature  that  each  individual  is  entitled  to 
a  certain  proportionate  part  of  the  profits  only,  resulting  from  the  cor- 
porate property.  That  forms  one  class  —  corporations,  therefore,  of 
a  peeuuar  nature.  And  with  regard  to  those,  there  have  been  deci- 
sions that  the  shares  in  the  corporate  property  under  such  joint-stock 
companies  are  not  within  the  Mortmain  Act.  There  are  two  or  three 
cases  I  can  mention  presently,  if  necessary  —  one  which  related  to 
the  Chelsea  Waterworks,  where  it  was  held  that  the  Chelsea  Water- 
works were  not  to  be  considered  as  an  interest  in  land  within  the 
Mortmain  Act,  because  it  appeared,  that  by  the  charter  of  incorpora- 
tion, or  the  act  of  parliament,  (whichever  it  was,)  it  was  declared,  in 
tiie  first  place,  that  the  interest  was  to  be  personal  property ;  but,  in 
the  next  place,  the  Court  of  Exchequer  decided  that  the  interest  of  a 
corporation  was  an  interest  in  the  profits,  and  not  an  interest  in  the 
land,  and  therefore  did  not  come  within  the  Mortmain  Act  There 
had  been  other  cases  in  which  the  question  had  also  been  considered ; 
but  I  shall  merely  make  a  passing  remark  on  those,  that  it  does  not 
Appear  that  the  peculiarity  which  belonged  to  corporations  of  the 
nature  that  we  are  now  considering,  was  very  particularly  considered. 
There  is  certainly  a  distinction  between  corporations  of  this  descrip- 
tion and  general  corporations,  in  this  respect  —  that,  generally  speak- 
ing, the  member  of  a  corporation  has  no  specific  share  or  interest  in 
the  profits  of  the  corporate  property,  and,  generally  speaking,  the  cor- 
porator cannot  assign  his  interest  in  the  corporate  property,  but  in 
corporations  of  this  description  each  corporator  has  a  separate  and 
distinct  interest  to  the  extent  of  his  shares  or  proportions,  which  is 
capable  of  being  assigned.  However,  the  question  as  to  the  interest 
of  a  corporator  is  quite  distinct  from  the  interest  which  comes  under 
consideration  in  this  case.     The  decisions,  however,  form  one  class. 

A  second  class  is  a  joint-stock  company  established  by  act  of  par* 
Uatuent,  as  distinguished  from  a  joint-stock  company  not  incorporated; 
and  the  only  distinction  between  joint-stock  companies  established  by 
act  of  parhament,  where  the  agreement  of  contract  of  partnership 
takes  the  form  of  law  under  the  authority  of  the  legislature,  and  joint- 
stock  companies  established  by  deed,  where  the  joint-stock  company 
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is  not  incorporated,  that  I  am  aware  of^  is,  that  the  specific  enae^ 
ments  of  the  constitution,  in  the  case  of  the  act  of  parliament,  become 
law,  and  will  produce  the  effect  specified;  when  the  same,  b^ng 
merely  embodied  in  the  deed  of  partnership,  might  not  have  thus  same 
effect  I  particdarly  refer  to  thoee  acts  of  parUament  which  establish 
joint-stock  companies,  and  which  contain  a  daase  that  the  interest 
of  the  shareholders  shall  be  deemed  personal  estate.  When  the  clause 
is  embodied  in  an  act  of  parliament,  of  course  it  has  a  legal  effect; 
but  when  the  same  clause  is  contained  in  a  deed  of  partnership,  it 
has  no  effect  at  all,  because  parties  cannot  agree  among  themselves 
to  alter  the  legal  character,  or  the  nature  of  the  legal  incidents  attached 
to  a  certain  description  of  property.  There  is,  therefore,  no  distin<v 
tion  between  joint-stodc  companies  established  by  act  of  parliament 
and  joint-stock  companies  established  by  deed,  except  as  I  before 
stated — that  whatever  enactments  are  contained  in  the  act,  they  are 
legally  binding,  whatever  may  be  their  effect ;  but  the  same  agre^ 
meats  embodied  in  a  deed,  if  they  are  intended  to  have  the  effect  of 
altering  the  incidents  of  law  attaching  to  the  nature  of  the  fwoperty^ 
will  have  no  effect  Bat  tiiis  is  not  one  of  those  cases ;  therefore  we 
need  not  consider  what  is  the  effect  of  a  joint«tock  eompany  est^ 
blished  by  act  of  parliament  This  is  the  case  of  a  joint-stock  oorar 
pany  established  by  deed -<— not  otherwise  connected  with  statute  law, 
except  the  general  act  for  regulating  general  banking  ccmipanies, 
which  raises  considerations  quite  irrelevant  to  tl^se  that  apply  to  the 
present  case.    Those  are  the  three  classes. 

The  present  case  arises  in  respect  of  joint-stock  companies  estft» 
blished  by  deed.  Now,  as  I  have  observed  in  the  decisions,  the  pecor 
liar  nature  of  this  property  has  been  remarked  upon,  and  has  had 
some  share  in  inftuencing  the  condasum  that  has  been  come  to ;  bat 
I  ha.ve  been  unable  to  discover  what  those  peculiar  incidents  are 
which  have  any  bearing  on  the  question.  Is  there  any  difiierence  in 
the  law  in  a  partnership  between  100,  or  500,  or  1000,  and  a  partner^ 
ship  of  two  or  three  ?  I  am  not  aware  that  the  law  varies  according 
to  the  number  of  m^nbers  in  the  partnership.  What,  therefore,  is  the 
difference  between  a  joint-stock  company  established  by  deed  and  aa 
ordinary  partnership  f  Why  is  it  not  an  ordinary  partnership  ?  There 
may  be  some  difficulties  arising  out  of  the  increased  number ;  but 
what  are  the  legal  characteristics  of  a  partnership  6f  a  great  number, 
different  from  what  attach  to  those  of  a  few,  I  am  not  aware.  It  is 
also  said  that  the  legislature,  at  the  time  of  passing  the  Mortmain 
Act,  9  Geo.  2,  could  not  have  contem{dated  this  description  of  pro- 
perty. Why  not?  I  do  not  mean  why  not  in  the  sense  that  the 
legislature  at  that  time  contemplated  these  large  partnerships.  But 
partnerships  were  understood,  and  if  there  had  been  any  thing  in  the 
nature  of  partnerships  that  ought  to  have  had  any  influence,  I  think 
it  would  have  been  noticed.  If  I  am  correct  in  mj  impression,  it  is 
an  ordinary  partnership  simply  in  all  its  legal  mcidents,  though 
attended  with  some  difficulties  of  arrangement  arising  from  the  num- 
b^.  Then  it  appears  to  me  that  there  is  nothing  in  the  nature  of 
the  partnership  from  which  yon  are  to  suppose  that  the  act  of  parlia^ 
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ment  has  no  application  to  it.  I  woald  farther  remarir,  that,  generallj^ 
speaking,  you  consider  that  those  decisions  which  are  the  most  proxi« 
mate  to  the  period  when  the  act  of  parliament  passes,  are  most  likely 
to  correspond  with  the  spirit  and  intention  of  the  act  I  refer  to 
that,  for  this  reason  —  that  within  five  or  six  or  ^even  years  after  the 
pas^ng  of  the  act  there  is  a  very  important  case  of  AUomey- General 
y.  Weymouth^  Amb.  20,  where  a  testator  had  directed  his  estates  to 
be  sold,  and  out  of  the  proceeds  of  the  estates  certain  sums  of  money 
to  be  given  to  charities. 

A  question  arose  whether  that  was  within  the  Mortmain  Act.  I 
think  the  judgment  of  the  Lord  Chancellor  is  important,  because  it 
takes  a  view  of  some  of  the  points  which  have  been  made  subse- 
quently. He  there  remarks  that  the  title  of  the  act  had  been  relied 
'  upon.  The  Lord  Chancellor  says :  ^  It  is  insisted  that  the  true  inten- 
tion of  the  act  was,  according  to  its  title,  to  restrain  the  disposition 
of  lands  whereby -they  become  inalienable,  and  this  was  the  only 
intention  of  the  act  But  I  think  the  intent  of  the  act  is  taken  up 
much  too  short,  for  the  title  is  no  part  of 'the  act,  and  has  often  been 
determined  not  to  be  so ;  nor  ought  it  to  be  taken  into  consideration 
in  the  construction  of  tUs  act,  for  originally  there  were  no  titles  to 
tile  acts,  but  only  a  petition,  and  the  king's  answer ;  and  the  judges 
thereupon  drew  up  the  act  in  form,  and  then  added  the  title ;  and  the 
title  does  not  pass  the  same  form  as  the  rest  of  the  act ;  only  the 
speaker,  after  the  act  is  passed,  mentions  the  title,  and  puts  the  ques- 
tion upon  it ;  therefore  the  meaning  of  this  act  is  not  to  be  inferred 
from  the  title,  but  we  must  consider  the  act  itself.  It  first  takes  notice 
that  gifts  and  alienations  of  land  in  mortmain  are  prohibited  by  divers 
wholesome  laws,  as  prejudicial  to  the  common  utility ;  and*  then  it 
proceeds,  that,  nevertheless,  this  public  mischief  has  greatly  increased 
by  many  large  and  improvident  alienations  or  dispositions' made  by 
languishing  or  dying  persons,  or  by  other  persons,  to  uses  called  cha- 
ritable, to  take  place  after  their  deaths,  to  the  (Usinherison  of  their 
lawful  heirs.  ^  The  reason  of  this  statute  was  to  hinder  gifts,  by 
dying  persons,  out  of  a  pretended  or  mistaken  notion  of  religion,  as 
thinking  it  might  be  for  the  benefit  of  their  souls  to  give  their  lands 
to  charities  which  they  paid  no  regard  to  in  their  lifetime ;  and  there- 
fore the  act  of  parliament  has  not  absolutely  prohibited  the  disposi* 
tion  of  land  to  charitable  uses,  but  left  it  to  be  done  by  deed  executed 
a  year  before  the  death  of  the  grantor,  and  enrolled  within  six  months 
after  execution,  though  this  will  render  them  equdly  inalienable ;  but 
the  legislature  blended  the  two  inconveniences  together  —  the  acts  of 
languishing  and  dying  persons,  and  the  disinherison  of  heirs." 

I  will  just  remark  here,  that  it  will  be  found,  by  referring  to  Magna 
Charta,  c.  36,  and  the  stat  7  Edw.  1,  that  there  has  been  a  constant 
conflict  between  the  legislature  and  the  clergy  and  religions  laity—* 
the  one  trying  to  prevent  alienation,  under  the  influence  of  the  im- 
pressions that  are  more  strong  when  a  man  is  about  to  leave  the 
worid  than  they  have,  been  during  his  life,  and  the  legislature  trying 
to  prevent  the  disinherison  of  heirs  under  such  circumstances,  and 
constant  attempts  by  the  clergy  and  laity  to  evade  the  act    I  re£»r  to 
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that  for  this  reaBon^  that  it  may  aocount  for  the  generality  of  the 
words  in  the  9  Geo.  2,  which,  by  the  preamble,  it  appears  were  framed 
axpreealy  to  prevent  evasion. 

Now,  it  will  oftentimes  happen,  firom  the  imperfection  of  language, 
that  you  cannot  adapt  language  to  repress  a  general  evil  effectuaSy 
without  the  language  sometimes  embracing  cases  beyond  which  the 
evil  exists.  But,  as  in  many  cases  of  the  excise  and  customs,  (for 
there  are  a  great  many  regulations  to  prevent  fraud  in  the  excise  and 
customs,)  acts  which  are  prohibited  may  oftentimes  be  done  ^uite 
innooenUy ;  and  whoever  has  had  much  practiee  in  the  Court  of 
Exchequer  will  know,  that  with  respect  to  having  certain  thiugs  on 
certaia  premises,  where  people  carry  on  trades  in  which  those  articles 
may  operate  prejudicially  to  the  public,  there  are  a  vast  number  of 
regulations  made  that  oftentimes  nx  persons  with  penalties  who  have 
not  obeyed  the  act,  but  whose  disobedience  is  unconnected  with  a 
fraudulent  object  But,  as  Lord  Tenterden  has  said,  these  are  gene- 
ral  regulations  to  secure  a  great  object,  which  could  not  be  secured 
without  them,  and  justifying  their  object,  and  they  must  be  generally 
obeyed.  So  it  will  happen  that  to  effect  an  object  the  legislature 
uses  language  very  large  and  very  extensive,  witii  a  view  to  secure 
that  object  which  is  deemed  to  be  important,  though  in  doing  so  you 
.may  affect  cases  not  precisely  within  the  object  The  first  duty  is  to 
look  at  the  language  of  the  act,  to  see  its  plain  meaning,  and  if  you 
find  a  case  to  come  distinctly  within  the  meaning  of  the  language  of 
the  act,  though  the  particular  case  may  not  come  within  the  object, 
yet,  as  the  legislature  intended  that  full  effect  should  be  given  to  that 
w^hich  the  language  imports,  you  may  sometimes  be  compelled  to 
fij-ive  it  an  effect  with  regard  to  objects  not  within  tb?  fuU  intention. 
Ill  the  case  I  have  just  refenred  to,  the  Lord  Chancellpr  remarks  upon 
some  of  the  arguments  which  have  been  used  in  modern  cases  with 
regard  to  the  title  and  preamble  of  the  act 

It  appears  that  originally,  by  Magna  Charta,  and  by  the  earli^ 
statutes,  and  as  commented  on  by  Lord  Coke,  in  2  Inst  67,  those  acts 
point  at  only  some  of  the  reasons  which  are  to  be  inferred  from  the 
9  Greo.  2,  and  point  at  others  which  have  ceased  to  be  of  importance ; 
such  as,  in  Magna  Charta,  it  points  that  gifts  in  mortmain  have  the 
effect  of  depriving  the  lords  and  depriving  the  crown  of  certain  es* 
cheats,  and  so  on,  which  were  of  importsmce  as  well  to  the  lords  as 
to  the  crown,  for  the  public  service.  The  9  Geo.  2,  points  to  those 
evib — the  disinherison  of  heirs  —  but  does  not,  of  course,  take  notice 
of  those  other  points,  which  have  ceased  when  the  alteration  has 
taken  plaoe  in  the  nature  of  property.  The  9  Geo.  2,  therefore,  points 
to  the  disinherison  of  heirs  fiie  same  as  the  old  law,  but  it  also. adds 
that  which  might  be  within  the  intention  originally,  as  well  as  within 
the  later  act,  namely,  the  circumstance  of  advantage  being  taken  of 
that  state  of  mind  of  a  person  less  capable  of  resisting  influence 
when  on  the  death-bed,  than  at  other  times.  It  therefore  seems — and 
I  refer  to  it  merely  to  call  attention  to  the  frict  *—  that  those  arguments 
which  in  modern  times  have  been  considered  as  of  some  importance, 
connected  with  the  title  of  the  act,  and  preamble  of  the  act,,  have  been 
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considered  in  early  times,  and  that  the  strength  given  to  them  latterly 
has  not  been  ascribed  to  them  on  former  occasions.  Now,  I  would  fur- 
ther remark,  as  I  before  said,  that,  as  to  this  partnership,  it  is  to  be  con- 
sidered whether  there  is  in  fact  any  difference  between  this  partnership 
and  an  ordinary  partnership.  It  appears  that  the  banking  company  are 
to  carry  on  their  concerns,  with  a  power  of  investing,  according  to  the 
directions  of  the  committee  or  directors,  their  capiW  in  the  purchase 
of  land,  and  using  it  by  advancing  by  way  of  mortgage,  ana  in  vari- 
ous pther  respects ;  and  it  further  appears  that  the  general  body  have 
the  control  of  the  whole  concern,  at  meetings  called  in  a  particular 
manner.  Now,  the  land  and  the  mortgage,  and  other  property  of 
this  description  which  the  partnership  possessed,  appear  to  be  subject 
at  all-times  to  the  disposition  of  the  general  body  of  proprietors,  and 
in  the  mean  time  it  is  subject  to  the  disposition  and  control  of  what 
may^be  cedled  the  managing  partners,  or,  in  other  words,  the  directors. 
It  is  extremely  important,  as  it  strikes  me,  in  this  case,  before  it  can 
be  determined,  to  consider  what  is  the  effect,  first  of  all,  in  regard  to 
the  partnership,  whether  it  is  in  any  manner  different  firpm  an  ordi- 
nary partnership  composed  of  a  much  less  number  of  persons. 

In  the  next  place,  what  is  the  effect  of  the  company  having  the 
complete  control  over  this  property.  Suppose  it  should  be  determined 
that  the  produce  of  the  land  which  the  company  possessed  should 
form  a  distinct  fund,  and  be  divided  among  the  proprietors,  would 
that  have  made  any  difference  from  that  whicl^  now  prevails,  namely, 
that  the  profit  of  the  land  is  thrown  into  a^fund  formed  partly  of  inte- 
rest of  land,  interest  of  mortgages,  banking  profits,  and  so  on?  — 
would  there  be  any  difference  ?  Suppose  the  profits  of  the  land  had 
been  divided  among  the  shareholders  as  a  distinct  head,  would  that 
have  imported  an  interest,  charge,  or  incumbrance  on  the  land? 
From  the  very  general  words  used  in  this  act,  I  think  it  may  be  mat- 
ter deserving  of  consideration ;  and  it  strikes  me  that  this  is  a  case 
which  ought  to  be  determined  on  general  principles,  and  that  we 
ought  to  have  the  opinion  of  a  court  of  law  on  their  construction. 
I  say  so  for  this  reason,  that  from  the  time  the  act  was  passed,  down 
to^  the  present  time,  there  have  been,  at  intervals,  several  cases.  I 
have  a  long  head-roll  of  cases  here  which  have  arisen  on  the  construc- 
tion of  this  act  of  parliament.  Various  viev^rs  have  been  taken  of  it 
I  find,  in  the  case  decided  by  Sir  J.  L.  Knight  Bruce,  V.  C,  that  some 
of  them  have  been  composed  of  shares  in  companies  which  were  corpo- 
rations, and  of  shares  in  companies  which  were  not  They  have 
be^ n  treated  as  standing  on  the  same  footing  entiiely.  There  is  no 
distinction  whatever,  and  the  observations  made  are  general,  as  appli- 
cable to  all.  In  one  of  the  cases,  indeed  in  more  than  one,  the  dis- 
tinction is  not  pointed  out  as  to  which  of  the  companies  are  corpora- 
tions and  which  are  not  Under  these  circumstances,  it  strikes  me 
that  the  interest ,of  the  parties  would  be  best  consulted  by  having  the 
opinion  of  a  court  of  law.  The  value  of  the  shares  amounts  to  a 
considerable  sum ;  560  belong  to  the  testator  —  600  altogether ;  theie 
•  are  forty  which  are  out  of  the  question,  and  which  were  the  separate 
property  of  the  wife.    I  think  it  is  extremely  desirable  that  the  opi* 
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nion  of  a  court  of  law  should  be  taken  upon  it;  at  the  same  time,  if 
the  parties  wish  it,  I  am  prepared  to  give  my  own  jadsment  But 
I  think  it  more  important  that  it  should  go  to  a  court  of  law. 

Wetherelly  on  behalf  of  the  appellants,  said  that  they  were  desirous 
of  having  a  case  for  the  opinion  of  a  court  of  law. 

The  other  parties  were  desirous  that  the  question  should  be  dis- 
posed of  by  the  Lord  Chancellor. 

It  was  mially  arranged  that  a  case  should  be  sent  for  the  opinion 
of  the  Court  of  Common  Pleas. 

LiORD  Chancellor,  f  Lord  Truro.)  I  have  made  these  observa- 
tions with  a  view  of  calling  the  attention  of  the  bar  to  some  matters 
that  have  not  been  remarked  upon  in  the  argument  Attention  should 
be  paid  to  two  cases,  which  I  will  mention ;  perhaps,  being  under 
a  totally  different  head  of  law,  they  may  not  have  attracted  attention. 
One  is  a  case  of  Baxter  v.  Brown^  7  Man.  &  G.  198.  In  that  case  a 
partnership  of  a  considerable  number  of  persons  was  formed  fBr  esta- 
blishing a  fulling  mill ;  thirty-five  of  the  partners  claimed  to  vote  for  ' 
members  of  parUament  for  the  county,  in  respect  of  their  interest  in 
the  fulling  mill.  The  partnership  was  established  by  deed,  with  & 
declaration  that  the  partnership  property  should  be  personal  estate. 
The  question  came  on  in  the  shape  of  an  appeal  from  the  decision  of 
the  revising  barrister,  who  had  held  that  the  partners  in  this  mill  were 
entitled  to  vote,  and  the  Court  of  Common  Fleas  affirmed  that  ded- 
fdon.  It  is  well  worth  while  to  see  what  distinction  can  be  esta- 
blished between  that  case  and  the  present  Another  case,  which  was 
cited  at  the  bar,  appears  to  me  to  be  very  relevant  and  important, 
where  certain  brewers  possessed  considerable  property  in  the  shape 
of  houses,  and  one  of  the  partners  in  the  brewery  left  his  share  in  the 
partnership  to  charitable  uses.  The  question  arose  whether  it  was 
within  the  Mortmain  Act  It  was  held  to  be  so.  It  will  be  also 
important  to  consider  what  effect  should  be  given  to  that  case,  as 
bearing  on  this  question ;  and  I  am  inclined  to  think,  on  the  whole, 
that  there  are  seveml  matters  relating  to  that  question  more  likely  to 
be  considered  hereafter  than  they  have  been  heretofore.  I  have  gone 
through  all  the  cases,  particularly  the  decisions  of  the  Master  of  the 
Rolls  and  Sir  J.  L.  Knight  Bruce,  V.  C,  inasmuch  as  those  are  the 
principal  decisions  in  opposition  to  the  previous  series  of  decisions.  I 
haVe  attended  to  the  reasoning  on  which  t'lose  cases  are  founded;  yet 
with  great  respect,  I  think  it  right  that  the  opinion  of  a  court  of  law 
should  be  taken. 

A  case  was  accordingly  prepared,  which  stated  as  follows:  — 
«*  Timothy  Myers,  deceased,  by  his  will,  dated  the  24th  June,  1844, 
duly  executed  and  attested,  among  other  things,  directed  his  execu- 
tors to  convert  into  money  all  the  residue  of  his  personal  estate,  except 
his  shares  in  the  Durham  and  Northumberland  District  Bank  at  New- 
castle, and  to  invest  the  proceeds  in  government  securities,  and  to 
Eay  the  dividends  arising  therefroni,  and  the  dividends  arising  from 
is  said  shares  in  the  Durham  and  Northumberland  District  Bank, 
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unto  bis  wife,  Ann  Myers^  fo|  her  life ;  and  firom  and  after  her  decease 
to  sell  and  convert  into  money  his  said  bank  shares,  and  invest  the 
same  in  government  secniities,  which,  with  the  government  secvfi- 
ties  thereinbefore  directed  to  be  purchased,  he  directed  to  stand  in  his 
name  for  ever,  and  the  proceeds  thereof  to  be  firom  time  to  time 
received  by  the  following  societies,  namely,  the  Society  for  Promoting 
Christian  Knowledge ;  thi  Society  for  Propagating  the  Gospel  in 
Foreign  Parts,  the  Church  Missionary  Society,  and  the  Church  Build- 
ing Society.  The  testator  died  on  the  14th  February,  1845,  leaving 
his  said  wife,  (now  his  widow,)  the  plaintifi'  in  this  suit,  him  surviv- 
ing. The  testator  was,  at  the  time  of  making  his  will,  and  of  his 
death,  entitled  to  560  shares  in  the  Durbai^  and  Northumberland 
District  Bank  at  Newcastle,  in  his  will  mentioned,  which  is  a  bank 
established  and  carried  on  in  conformity  with  the  provisions  of  the 
7  Geo.  4,  c  46,  and  by  and  under  a  deed  of  settlement,  dated  the  1st 
July,  1826,  whereby  it  is,  amongst  other  things,  provided  that  they, 
the  said  several  paraes  thereto,  all  of  whom  were  distinguished  by 
the  title  of  proprietors,  and  the  several  other  persons  who  for  the  time 
being  should  become  and  be  proprietors  of  shares  in  the  capital  of 
ttie  said  company,  should  constitute  and  form  an  association  or  pub- 
lic joint-stock  banking  copartnership,  to  be  called  '^  The  Northumber- 
land and  Durham  District  Banking  Company,"  to  be  managed  and 
conducted  under  and  subject  to  the  several  rules,  regulations,  provi- 
sions, and  agreements  thereinafter  contained ;  and  the  said  company 
should  have  continuance  until  the  same  should  be  dissolved  under  or 
in  pursuance  of  the  provisions  in  that  behalf  thereinafter  contained. 
That  the  original  capital  or  joint-stock  of  the  said  company  for  carry- 
ing on  the  same  should  consist  of  the  sum  of  500,000/.  sterling,  and 
should  be  divided  into  50,000  shares,  of  the  amount  of  10^  each 
share,  but  might  be  increased,  under  the  power  for  that  purpose  there- 
inafter contained,  by  additional  shares,  in  such  manner  as  thereinafter 
expressed. 

That  the  business  of  the  company  thereby  established  sBouId  be 
exclusivelv  confined  to  such  as  was  usually  carried  on  under  the  term 
^  banking,'  including  the  issuing  of  notes  of  hand  or  bank-notes ;  lend- 
ing money  on  cash  or  other  accounts,  or  upon  real,  leasehold,  or  per- 
sonal security,  bills  of  exchange,  promissory  notes,  or  letters  of  credit ; 
advancing  money  on  the  deposit  of  title  deeds,  goods,  virares,  and 
merchandise ;  disQounting  bills  of  exchange  or  promissory  notes,  pay- 
able at  or  after  sight,  after  date,  or  on  demand;  borrowing  or  taking 
up  money  on  receipts,  bills,  promissory  notes,  or  other  obligations, 
including  also  purchases,  investments,  dealings,  or  sales  in  or  upon 
the  Government  or  public  funds  of  Great  Britain,  Navy  or  Exchequer 
bills,  India  bonds,  iBank  or  East  India  stock,  shares  of  the  stock  of 
their  own  copartnership,  or  of  the  stock  of  the  Bank  of  England,  or 
annuities  for  one  or  more  life  or  lives,  or  of  any  other  description ; 
and  also  including  all  other  business  transactions  usual  in  banking 
establishments,  and  consistent  with  the  laws  then  or  thereafter  to  be 
in  force  concerning  joint-stock  banking  companies  and  banking  co- 
partnerships ;  and  the  business  of  the  company  should  be  so  conduct- 
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ed  as  not  to  contravene  any  of  the  provisions  of  the  said  recited  act 
provided  always,  that  the  funds  of  the  said  company  should  not  ia 
any  instance  be  invested  in  the  stocks,  fands,  or  loans  of  any  foreign 
country,  or  in  the  purchase  of  land  or  other  real  estate,  except  as 
thereinafter  mentioned,  articles  of  merchandise,  mining  concerns,  or 
other  adventures.  That  no  benefit  of  survivorship  should  arise  or 
take  place  amongst  the  shareholders  in  the  said  copartnership  bank; 
and  alt  the  property  of  the  company,  as  between  the  shareholders 
thereof,  and  as  between  the  respective  real  and  personal  representa- 
tives, should  always  be  considered  and  deemed  to  be  personal  estate, 
so  that  each  and  every  of  the  shareholders  should,  as  between  and 
among  themselves,  have  a  distinct  and  separate  right  to  his  shares  in 
the  capital  or  joint-stock  of  the  said  company,  and  the  same  should 
be  vested  in  him  to  and  for  all  intents  and  purposes,  and  subject  to 
his  disposition  by  deed  or  will,  or,  in  cases  of  intestacy,  be  transmis- 
sible to  his  personal  representatives  as  part  of  his  personal  estate,  and 
distributed  accordingly,  but  under  and  subject  to  such  provisions  in 
the  deed  of  settlement  as  should  for  the  time  being  affect  such  shares, 
and  also  to  his  proportion  of  profits  and  losses  as  next  thereinafter 
mentioned. 

'  That  each  shareholder  should  be  entitled  to  and  interested  in  the 
profits,  and  be  liable  and  subject  to  the  losses  of  the  company  in  pro- 
portion to  his  shares  in  the  capital  fund  or  joint-stock  thereof.  That 
Sreviously  to  the  meeting  of  the  company  to  be  held  in  the  month  of 
uly,  1837,  as  thereinafter  provided,  and  previously  to  the  meeting  to 
be  held  in  January  in  the  next  and  every  subsequent  year  during  the 
continuance  of  the  company,  the  directors  should  determine  upon 
such  dividend,  out  of  the  clear  profits  of  the  company,  as  they  in  their 
judgment  should  think  fit  That  the  directors  should,  within  twenty- 
one  days  next  after  every  meeting  at  which  any  divjdend  should  have 
been  announced  by  them,  or  any  bonus  should  have  been  determinedi 
cause  the  same  dividend  and  bonus  respectively  to  be  divided  amongst 
and  paid  to  the  shareholders  respectively,  according  and  in  proportion 
to  the  number  of  their  respective  shares,  at  such  time  and  in  such 
manner  as  the  durectors  should  think  fit  That  it  should  and  might 
be  lawful  for  the  directors  for  the  time  being  of  the  said  company,  and 
they  were  thereby  authorized  and  empowered,  to  provide  in  New- 
castle-upon-Tyne, and  in  such  other  towns  and  places  as  they  might 
think  fit,  such  houses,  offices,  or  premises  as  they  should  from  time  to 
time  deem  requisite  or  expedient  for  carrying  on  add  managing  the 
business  affairs  and  concerns  of  the  company,  upon  such  terms  and 
stipulations,  and  in  such  manner,  as  they  might  deem  advisable ;  and 
such  directors  might,  for  those  purposes,  with  and  out  of  the  funds  of 
the  company,  purchase,  in  fee  simple,  or  for  any  other  estate,  or  take 
a  lease  of,  at  a  yearly  or  other  rent  or  otherwise,  any  houses,  build- 
ings, or  premises,  or  in  the  like  manner  purchase  or  take  a  lease  of 
any  lana,  and  erect  and  build  any  houses  or  buildings  thereon,  and 
keep  such  houses  and  buildings  in  repair  for  the  purposes  aforesaid, 
and  fit  up,  adapt,  and  furnish  the  same  for  the  use  and  purposes  of 
the  company,  and  at  the  expense  thereof ;  and  the  same  lands,  houseSi 
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and  baildings,  or  any  of  them  respectivelj^  or  any  part  thereof,  sbookl 
or  might  from  time  to  time,  and  at  all  times  afterwards,  sell  again, 
exchange,  convey,  assign,  let,  or  otherwise  dispose  of  or  deal  with  for 
the  benefit  of  the  company ;  and  that  sach  lands,  houses,  and  build- 
ings so  purchased  as  aforesaid  should,  for  the  purposes  of  the  said 
deed,  be  deemed  personal  estate,  and  part  of  the  capital  of  the  com* 
pany,  and  from  time  to  time  included  in  the  valuation  of  capital,  and 
should  be  vested  in  trustees  for  that  purpose  appointed  on  behalf  of 
the  company,  upon  snch  trust  as  would  effectually  secure  the  object 
and  intention  of  the  said  deed  in  relation  thereto. 

That  as  to  such  of  the  funds  and  capital  or  property  of  the  com- 
pany for  the  time  being  in  the  bands  of  the  saio  company  as  should 
not  be  employed,  or  appear  necessary  to  be  employed,  in  the  ordinary 
business  thereof,  the  directors  for  the  time  being  should,  so  far  as  they 
conveniently  could,  accumulate  the  same  at  interest,  and  for  that  pur- 
pose might  from  time  to  time  lay  out  and  invest  the  same,  either  in 
the  names  of  trustees  for  the  lime  being  of  the  said  company,  or  of 
such  other  persons  as  they,  the  same  directors,  might  appoint,  in  or 
upon  the  same  or  one  of  the  parliamentary  stocks  or  public  funds  of 
Qreat  Britsdn,  or  in  Navy  or  Exchequer  bills,  or  in  India  bonds,  or  Bank 
or  East  India  stock,  or  on  mortgages,  or  purchase  of  freehold,  copyholdy 
'  or  leasehold  lands,  tenements,  and  hereditaments  in  Great  Britain,  or  in 
the  purchase  of  stodc  in  this  company,  or  of  annuities  f<»r  one  or  more 
life  or  lives,  or  of  any  other  description,  as  they  might  think  proper; 
and  any  board  of  directors,  wlien  they  should  deem  it  expedient,  might 
cause  any  of  the  funds  or  property  so  by  this  article  authorized  to  be 
laid  out  and  invested  as  aforesaid,  to  be  disposed  of,  called  in,  at 
otherwise  converted  into  money,  and  the  money  arising  thereby  to  be 
again  laid  out  and  invested  in  and  upon  any  of  the  stocks,  funds,  of 
securities  as  afdrc^id,  and  so  from  time  to  time  as  occasion  might 
require.  That  the  general  board  of  directors  should  also  appoint  two 
or  more  proper  persons  to  be  trustees  of  the  said  copartnership  bank^ 
in  whose  names,  or  in  the  name  of  some  one  of  whom,  all  grants,  con- 
veyances, and  assurances  of  property  ih  favor  or  for  the  use  of  the 
said  copartnership,  and  all  instruments  and  assurances  for  the  secu- 
rity or  for  the  indemnity  thereof,  and  for  the  directors,  officers,  pro* 
perty,  capital  stock,  and  effects  thereof,  should  be  made  and  taken. 

That  all  securities,  instruments,  and  purchases  which,  in  pursuance 
of  the  said  indenture,  should  be  taken  or  made  by  or  in  the  names  of 
the  said  present  or  any  future  trustees,  or  any  other  persons,  in  trust 
for  or  on  account  of  the  company,  and  all  moneys  and  other  property, 
estates,  and  effects  thereby  secured  or  therein  invested  or  accruing 
therefrom,  should  be  under  the  control  and  subject  to  the  order  and 
disposition  of  the  board  of  directors  of  the  said  copartnership  bank 
for  the  time  being;  and  every  order  or  direction  made  in  writing  by 
the  said  board  of  directors,  touching  the  disposition  of  and  dealing 
with  the  same  securities,  investments,  and  purchases  respectively, 
should  be  obligatory  on,  and  observed  by,  the  said  trustees  or  trustee, 
and  should  be  a  justification  to  them  and  him,  and  their  and  his 
indemnity,  in  acting  in  obedience  to  such  order  or  direction ;  and  all 
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Boch  traatees  should,  when  lequired  by  the  said  board  of  directcvsi 
sign,  sea],  and  execute,  and  should  be  bound  to  sign,  seal,  and  exe- 
cute, at  the  expense  of  the  company,  such  declaration  of  trust  of  the 
estates,  securities,  moneys  and  effects  purchased,  taken,  holden,  or  pos^ 
sessed  by  or  vested  in  them  respectively  on  behalf  of  the  company, 
as  such  board  of  directors,  or  their  counsel,  should  from  time  to  time 
devise  or  require.  That  if,  in  pursuance  of  any  of  the  powers  con- 
tained in  the  said  indentures,  the  company  thereby  established  should 
be  dissolved,  the  siaid  board  of  directors  should,  with  all  convenient 
speed,  wind  up,  settle,  and  bring  to  a  final  rest  and  balance  the 
accounts  and  afiairs  of  the  company ;  and  for  giving  efiect  to  such 
winding  up  and  settlement,  but  for  no  other  purpose,  the  company, 
and  the  powers  of  the  directors,  and  the  election  of  new  directors  to 
supply  vacancies,  should  be  held  to  be  subsisting  and  continuing,  any 
thing  thereinbefore  contained  to  the  contrary  notwithstanding ;  and 
8uch  of  the  funds  and  property  of  the  company  as  should  not  then 
consist  of  m(mev,  and  so  much  of  the  capital  and  profits  of  the  com* 
pany  as  should  remain  after  answering  the  claims  and  demands 
thereon,  should  be  paid  to  and  distributed  amongst  the  sha|eholders 
existing  at  the  time  of  the  dissolution,  and  their  respective  %xecutors, 
administrators,  and  assigns,  in  the  proportions  in  which  they  should 
then  be  respectively  entitled  thereto.  The  property  of  the  said  bank 
consists,  among  other  things,  of  certain  freehold  and  copyhold  ber^ 
ditaments,  and  money  due  on  mortgage  of  freehold,  copyhold,  or 
leasehold  hereditaments." 

The  question  iot  the  opinion  of  the  court  was,  whether  the  bequest 
of  the  testator's  shares  in  the  Durham  and  Northumberland  District 
Bank,  after  the  decease  oi  bis  wife,  was  a  legal  bequest  within  stat 
9,  Oeo.  2,  intituled  <<  An  Act  to  Restrain  the  Disposition  of  Lands, 
whereby  the  same  become  inalienable." 

The  case  was  argued  before  the  Court  of  Common  Pleas,^  on  the 
4th  and  6th  May,  1852,  and  that  court  certified  that  they  were  of 
opinion  that  the  said  bequest  was  a  legal  bequest  within  the  said 
stsLtute. 

December  1, 1852.  The  case  now  came  on  for  further  hearing, 
Upon  the  certificate  of  the  judges  of  the  Court  of  Common  Pleas. 

Craig'  and  Wetkerelly  for  the  four  charitable  societies,  who  were 
appellants.  Th^re  are  two  questions  upon  this  appeal :  first,  that 
which  was  sent  for  the  opinion  of  the  Court  of  Common  Pleas, 
namely,  whether  the  shares  in  this  banking  company  cQuld  legally  be 
given  to  charities ;  secondly,  if  they  could  not,  whether  the  order  of 
the  Vice-Chancellor  was  proper  in  directing  that  certain  calls  whioh 
have  been  made  in  respect  of  them  should  be  paid  out  of  the  general 
residuary  personal  estate,  or  whether  these  calls  should  be  raised  out 
of  the  shares  themselves.    It  will  not  be  necessary  to  discuss  the 
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flecond  qaestion  if  your  loidship  should  agree  with  the  opinion  of  the 
Court  of  Common  Pleas,  which  we  submit  was  the  right  decision. 

Elmsky  and  jPofrer,  for.  the  widow  of  the  testator.  We  submit 
that  these  shares  were  within  the  Statute  of  Mortmain,  and  therefofe 
undisposed  of  by  the  will.  The  Vice-Chancellor  of  England  decided 
that  they  were  within  the  statute;  and  Lord  Truro  would  have 
affirmed  that  decision,  but  the  appeUants  took  the  offer  of  a  case,  and 
the  Court  of  Common  Pleas  decided  that  these  shares  were  not 
within  the  statute.  The  true  question  is,  whether  these  shares  can 
be  considered  as  being  ^'  an  estate  or  interest  in  lands,  teaements,  or 
other  hereditaments,"  within  the  meaning  of  tiie  3d  section  of  ihe  9 
Geo.  2,  c.  36.  We  submit  that  no  declaration  whatever  in  the  part- 
nership deed  could  alter  the  nature  of  the  testator's  property,  and 
tiiat  the  utmost  effect  which  the  declaration,  that  the  shares  were  to 
be  deemed  personal  estate,  could  have,  would  be,  that  they  wer^  to 
be  deemed  personal  estate  for  the  purposes  of  the  partnership.  Rex  v. 
Tke  HuUDack  Ckmpany,  1 T.  IL  219;  Flint  v.  TTarreti,  14  Sim.  554; 
Baxter  ¥•  Broum^  7  Man.  &  O.  198.  If,  then,  the  declaration  of  the 
parties  citold  not  alter  the  nature  of  the  property,  further  than  should 
be  necessary  for  the  purposes  of  the  partnership,  can  any  general  rule 
of  this  court  have  a  greater  effect?  We  submit  that  it  cannot,  and 
that  as  a  devise  of  real  estate  directed  to  be  sold,  and  the  proceeds  to 
be  applied  to  a  charity,  completely  fails,  {Page  v.  Leapvngnoell^  18 
Yes.  463,)  so  the  bequest  in  the  present  case,  fails.  Real  property, 
which  forms  part  of  partnership  property,  is.  not  considered  personal 
property  for  the  purposes  of  probate  duty.  Oastance  v.  BradshaWj 
4  Hare,  315;  s.  c.  9  Jur.  486;  Matson  v.  Swift^  8  Beav.  368;  s.  o. 
9  Jur.  521.  The  other  side  say  that  this  question  is  concluded  by 
modern  authorities.  Is  this  so  ?  There  is  no  doubt  that  the  earlier 
cases  show  an  inclination  to  carry  out  the  full  intention  of  the  statute. 
In  Negus  v.  Goultery  Arab.  367,  the  right  to  lay  down  mooring  chains 
in  the  Thames  was  held  to  be  an  interest  in  land,  and  witibin  the 
statute.  Tomlinson  v.  Tomlinsaiij  9  Beav.  459.  The  first  of  the 
modern  cases  that  are  said  to  have  broken  in  upon  the  earlier  rule  is 
the  case  of  The  Atiamey' General  v.  GiteSj  cited  in  March  v.  T%e 
Atlomey'Generaiy  5  Beav.  433 ;  s.  c.  6  Jur.  829,  and  reported  in  Shel- 
ford  on  the  Mortmain  Act,  987 ;  but  there  the  land%ras  held  by  the 
India  Company  merely  for  trading  purposes.  That  was  the  case  of 
a  corporation,  which  could  never  have  land  except  for  the  convenience 
of  trade ;  but  in  the  present  case  the  testator  was,  qua  partner,  as 
much  an  owner  of  the  land  as  any  other  member  of  the  partnership. 
In  March  v.  The  AUomey-  Oeneral^  it  does  not  appear  from  the  report 
that  the  assurance  companies  held  any  land  except  for  the  convenience 
of  trade. 

[Lord  Chancellor.     They  advanced  their  moneys  upon  mort- 
gage.] 

In  Spa/rling  v.  Parker^  9  Beav.  450 ;  s.  c.  10  Jur.  448,  the  case  of 
Tomlinson  v.  Tomlinson^  was  not  cited. 

[Lord  Chj^obllob.     No  ;  but  the  Master  of  the  RoUs  said  in 


COURTS  OF  CHANCERY,  186a  121 

Mjen  V.  PerigaL 

Walker  v.  ilfi/ne,  11  Beav.  518,  that  if  it  had  been  it  would  not  have 
altered  his  opinion^] 

Suppose  the  case  of  one  of  two  surviving  partners  in  a  brewery 
devising  all  his  stock  in  trade,  consisting  of,  amongst  other  things, 
various  public-houses,  could  it  be  said  that  this  devise  wouM  toot  be 
within  the  Mortmain  Act?  [They  cdso referred  to  HUtonv.  Oiraudy 
1  De  G.  &  S.  183 ;  s.  c.  9  Jur.  838,  and  Ashian  v.  Lord  Langdale^  15 
Jur.  8Q0 ;  s.  c.  4  Eog.  Bep.  80.] 

RenshaWif  for  the  next  of  kin.  Can  the  charities  hold  the^  bank 
shares?  Suppose  they  l|ay  up  all  the  other  shares  of  the  bank, 
might  they  not  then  elect  to  take  the  land  in  which  the  capital  of  the 
bank  is  invested  ?  This  proves  that  the  shares  are  an  interest  in 
land,  and  therefore  within  the  statute. 

The  following  cases  were  also  referred  to :  —  Bowse  v.  Chapman^ 
4  Yes.  542 ;  ^app  v.  WiUiamSj  Id.  430,  note ;  Finch  v.  Squire^  10 
Ves.  41;  T%e  Attorney- General  v.  Mepricky  2  Ves.  sen.  44;  Thomp- 
son  V.  Thompson^  1  Ck)l.  381 ;  Bligh  v.  Brentj  2  Y.  &  0^268 ;  HiUon 
v.  Giraudj  1  De  G.  &  S.  183 ;  CktrUng  v.  Flight,  2  Ph.  613;  Humble 
V.  Mitchelly  11  Ad.  &  El.  205 ;  Waison  v.  Milne,  11  Beav.  507 ;  and 
FHnt  V.  Warren,  14  Sim.  554. 

Teed,  for  the  executors. 

Lord  Chancellor,  (Lord  St  Leonards,)  without  hearing  the  reply. 
In  this  case  there  have  been  cases  cited  both  ways,  but  I  will  not 
trouble  the  other  side  for  an  answer.  There  is  no  doubt  that  any 
thing  which  is  dedicated  to  a  charity,  and  which  savors  oi  realty,  is 
within  the  act  of  parliament  The  words  are  very  express—  '^  inte- 
rest in  real  estate."  .You  cannot  dedicate  any  estete  or  interest,  or 
any  charge  or  encumbrance  oif  any  estate.  It  has  long  been  held 
that  any  thing  which  savors  of  realty  is  within  the  act  The  case  of 
The  Skerries  IAg1U*house  ( The  Attorney^  Oenerai  v.  Jones,  14  Jur.  379) 
was  a  clear  case.  There  the  light-house  was  built  upon  the  property 
of  the  person  who  maintained  it,  and  the  Ught  waa  a  service  rendered 
for  which  payment  is  made,  and  that  was  clearly  enough  in  the 
nature  of  an  interest  in  land*.  In  many  of  the  cases  there  was  an 
interest  in  land,  an  interest  in  an  easement  dedicated  to  the  charity ; 
and,  beyond  all  doubt,  that  is  a  gift^hich  /alls  directly  within  the 
terms  of  the  act  of  parliament  Sqme  of  the  cases  have  gone  a  con- 
siderable length ;  for  instance,  that  of  the  security  on  poor-rates. 
The  cases  of  security  on  tolls  have  been  considered-  to  have  gone  a 
considerable  way,  for  they  were  mere  loans  and  personal  estate,  and 
could  hardly  be  considered  as  savoring  much  of  realty.  But  in  these 
particular  cases — take  the  case  of  tdls  —  tiiere  is  an  actual  assign- 
ment  of  the  very  tolls  and  of  the  turnpike-gates,  for  example,  and 
there  is  real  property  which  is  vested  in  the  trustees,  under  whic|i 
trust  the  money  has  been  raised ;  and  therefore  there  is  something 
more  than  a  savoring  of  realty  in  those  cases.  Then,  if  we  come  to 
tiie  cases  in  which,  by  constaruction,  it  may  be  said  there  is  an  into* 
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rest  in  real  estate,  such  cases  as  that  now  before  the  court,  there  the 
difficulty  arises.  Now,  it  is  impossible  to  deny  that  the  current  of 
modern  authority  has  set  against  the  old  cases.  There  was  an  incli- 
nation  to  carry  the  provisions  of  the  Mortmain  Act,  as  it  is  impro- 
perly tiBrmed,  beyond  even  the  intention  of  the  framers.  Perhaps  the 
inclination  is  now  setting  in  a  little  stronger  the  other  way ;  but  my 
inclination  would  be  neither  one  way  nor  the  other,  but  to  put  as 
plain  and  sensible  a  construction  as  I  can  upon  the  terms  of  ti^e  act 
of  parliament,  so  as  to  obey,  as  the  court  is  bound  to  obey,  the  pro- 
visions %f  the  act,  but  not  to  give  it  an  enlarged  construction.  That 
is  not  the  province  of  the  court  The  proi^ce  of  the  court  is  to  give 
it  a  construction  which  satisfies  the  framers  of  the  act  itself,  and 
which  meets  the  real  intention  of  the  legislature.  Now,  take  thia 
case,  independent  of  the  authorities -~  did  or  did' not  this  act  of  par- 
liament intend  to  strike  at  an  interest  of  this  nature  ?  If  we  look  at 
the  intention  of  the  man  who  buys  the  shares,  the  purchaser,  we  shall 
have  no  doubt  that  he  no  more  intended  to  obtain  an  interest  in  real 
estate  than  j^e  intended  to  buy  part  of  the  property  for  his  own 
immediate  use.  That  is  perfectly  dear,  because  his  interest  is  simply 
an  interest,  in  all  respects,  in  personal  estate,  by  the  very  constitution 
of  the  partnership  itself,  which  might  go  and  remain  in  him  as  per- 
sonal estate,  and  would  go  to  his  executors  as  personal  estate,  and 
his  real  representative,  be  it  recollected,  never  could  take  the  slightest 
interest  in  any  portion  of  the  real  estate  which  might  be 'acquired  by 
this  partnership. 

I  am  not  at  all  impressed  with  the  argument,  that  a  case  might 
arise  in  which  a  surviving  partner  in  a  very  large  concern  might  buy 
up  the  shares,  and  he  might  become  possessed  of  the  whole  real  pro- 
perty as  it  then  existed.  What  then  ?  K  he  did  acquire  it,  it  would 
be  in  a  new  right— -that  is,  the  partnership  being  at  an  end,  and  ha 
himself  in  possession  of  the  whole  prcfperty,  he  would  find  himself  an 
owner  of  real  estate ;  and  if  it  was  impressed  at  that  moment  with 
the  character  of  real  estate,  everybody  in  this  court  and  at  this  bar 
knows  that  the  owner  might  elect  to  take  it  as  real  estate,  even  as 
between  his  real  and  personal  representatives.  Now,  this  case  has 
been  argued  very  fully  and  very  well,  but  the  learned  counsel  have 
been  under  the  necessity  of  admitting  that  property  for  the  purpose 
of  carrying  on  the  partnership  trade  would  not  fall  within  the  act  of 
parliament  Why  not  ?  Is  real  estate  more  obnoxious  to  the  fNrin- 
cipfe  than  that  which  is  to  be  the  subject  of  investment,  if  ordered 
again  to  be  resold,  and  so  to  be  changed  from  realty  into  personalty, 
and  from  personaltv  into  realty,  just  as  often  as  it  suited  the  purpose 
of  accummulation  ?  —  that  is,  with  a  view  to  profit,  not  with  a  view 
to  hold  it;  whereas  the  property  purchased  to  carry  on  the  trade 
must  at  least  be  coexistent  with  the  carrying  on  of  the  trade.  Take, 
for  instance,  the  case  of  ad<2ck  company.  Why,  beyond  all  question, 
the  dock  itself  is  real  estate — that  is,  the  dock  itself,  the  property 
which  has  been  excavated*  and  formed  into  a  dock,  is  the  solid  earths 
although  it  is  covered  with  water,  and  that  is  real  estate.  That  must 
remain  while  the  partnership  remains.    Now,  it  is  not  denied  that  the 
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offices,  and  the  land  belonging  to  the  offices,  would  be  property  not 
falling  within  the  act  of  parliament  Why  that  exception  ?  *  There 
is  but  one  reason  for  it  —  because  the  subject  itself  is  an  interest  in 
trade,  and  in  trade  only,  and  these  things  are  the  necessary  adjuncts 
or  incidents  to  the  carrying  on  of  that  trade.  In  that  view,  thereforei 
there  is  an  exception. 

Now,  suppose,  for  example,  this  banking  company  had  purchased 
a  real  estate  under  the  provisions  of  this  deed,  which  no  doubt  they 
were  at  liberty  to  do,  but  at  liberty  to  do  only  for  the  purpose  of 
qtuisi  investment,  not  to  purchase  it  as  real  estate  and  retain  it  as 
Teal  estate,  but  to  purchase  it  as  they  would  a  vessel,  or  any  thing  that 
was  the  subject  of  value,  in  order  to  sell  it  to  advantage  at  a  future 
period,  as  they  are  bound  to  sell  it  by  the  terms  of  the  deed ;  if  they 
did  sell  it,  what  were  they  to  do*with  the  money  ?  Why,  invest  it 
in  the  funds.  Therefore  it  is  not  property  as  real  estate  as  regards 
any  partner.  The  true  way  to  try  it  would  be  this — let  there  be  a 
real  estate  bought  by  the  trustees,  or  the  persons  in  whom  the  right 
was  vested  by  this  partnership  deed,  and  let  us  see  what  the  interests 
and  rights  of  any  partner  would  be  in  that  real  estate.  Could  he 
enter  upon  it,  and  claim  any  portion  of  it?  Clearly  not  Suppose 
there  was  a  house  upon  it,  and  that  the  house  was  empty,  could  he 
say,  ^*  I  will  go  and  reside  in  that  house ;  I  am  a  partner ;  I  have  a 
right,  as  a  tenant  in  common,  to  male  use  of  this  property  in  com* 
mon  ;  this  house  is  empty,  and  I  will  take  my  family  and  pass  my 
summer  recess  there  ?  "  Could  he  do  that  ?  He  could  not  Could 
any  two  or  more  of  them,  against  the  rights  of  others,  do  so  ?  Clearly 
not  He  has  not  a  right  to  step  upon  the  land,  as  land,  and  his 
whole  interest  is  in  the  shares  which  he  has  purchased  generally  in 
the  banking  company,  representing  the  dividends  and  profit  to  which 
he  is  entitled  in  respect  of  those  shares.  Would  any  encumbrance  of 
his  aiEect  that  real  estate  so  bought  ?  Clearly  not  Would  any  inte- 
reet  in  that  real  estale  descend  to  his  real  representative  ?  Clearly 
not  What  is  his  interest  beyond  that  of  its  being  property  which 
represents,  for  the  time  being,  a  portion  of  the  capital  out  of  which 
his  profit  is  to  come  ?  This  partner  has  not  any  higher  interest,  and 
never  can  obtain  any  higher  interest,  in  respect  of  his  shares,  than  as 
an  individual  partner  seeking  profit  out  of  the  property  of  the  part- 
nership, in  whatever  shape  that  property  may  be  found.  Observe 
what  the  difficulty  woufd  be.  If  he  dies  at  one  moment,  you  find  no 
real  property,  but  you  find  the  same  interest,  the  same  capital  to  be 
disposed  of,  and  the  same  beneficial  interest,  neither  more  nor  less. 
If  he  dies  at  another  moment,  you  find  some  real  property.  Could 
that  al^r  the  distinction,  or  could  it  alter  either  the  qvumtum  of  inte- 
rest or*he  nature  of  the  property  to  be  given  by  him  ?  Clearly  not, 
because  his  legatees  would  take  neither  more  nor  less  than  just  the 
same  interest,  if  there  was  no  real  property  purchased,  which  they 
would  take  if  there  was  real  property  purchased.  Therefore,  upon  all  ' 
principle,  I  should  hold  it  to  be  perfectly  clear  that  this  is  not  a  pro- 
perty within  the  act  of  parliament 

NcfWf  the  authorities  are  certainly  difficult  to  recondlei  but  all  the 


•124  COURTS  OP  CHANCERY,  1853. 

Xyen  v.  PerigaL 

later  authorities  t^nd,  no  doabt,  one  way.  '  The  case  of  probate  duty, 
for  example,  introduces  no  diflBiculty  on  my  mind  any  more  than  the 
cases  cited  out  of  the  Term  Reports*  The  land  d#es  not  cease  to  be 
liable  to  its  ratability  to  poor-rates  and  any  other  rates ;  yoa  cannot 
^empt  it,  except  by  an  express  act  of  parliament  But  that  does 
not  alter  the  question  at  all,  of  what  your  interest  is  in  a  fund  com- 
posed of  other  property  as  well  as  that,  and  out  of  which  your  inte- 
rest arises.  It  may  be  liable,*just  the  same  as  stock  in  trade  is  liable, 
by  law,  except  so  far  as  it  is  annually  exempted  from  the  liability  by 
law.  Stock  in  trade  is  as  much  liable  as  real  estate  is.  We  do  not 
think  so,  generally  speaking,  because  we  know  it  is  not  rated ;  but  it 
is  equally  ratable,  and  it  is  only  because  parliament  exempts  it  by 
special  act  of  parliament,  from  time  to  time,  that  it  is  not  rated.  That 
will  not  touch  it  Probate  duty  touches  it  much  less,  because  that  is 
a  simple  fiscal  law,  and  the  question  is,  in  what  respect  is  property 
charged  ?  Its  being  charged  for  the  sake  of  revenue  can  in  no  respect 
touch  the  rights  of  parties  in  that  respect,  independent  of  the  reve- 
nue. 

Now,  I  think  those  questions  do  not  touch  the  case.  A  more  diffi- 
cult question,  if  there  be  one,  was  with  respect  to  the  cases  in 
which,  notwithstanding  a  similar  declaration,  the  Court  of  Common 
Pleas  held  that  partners  had  still  an  individual  right  of  voting  iii 
respect  of  the  property.  I  adnfit  there  is  considerable  dilEculty  in 
reconciling  that  with  the  other  authorities,  because  the  act  of  parlia- 
ment—  I  am  speaking  of  the  act. of  parliament  as  to  the  right  of 
voting —  merely  says  the  equitable  right  shall  be  as  good  as  the  legal 
light ;  and  the  Court  of  Common  Fleas  was  of  opinion,  that  not- 
withstanding the  clause  in  the  partnership  deed  declaring  the  property 
should  be  considered  as  personal  estate  only,  yet  real  property,  which 
they  had  purchased  for  the  purposes*  of  carrying  on  their  trade,  and 
vested  in  two  trustees,  was  property  in  which  they  had  all  an  equita- 
ble interest,  in  respect  of  which  they  liad  a  right  in  voting.  That 
is  touching  the  point  very  closely,  no  doubt,  but  it  turned  upon  this^  or 
else  it  is  inconsistent  with  the  other  cases,  that  you  cannot  take  away 
that  right  of  voting  in  respect  of  property,  except  by  act  of  parlia» 
ment  It  ip  an  inherent  right,  while  the  property^  remains,  which  you 
cannot  divest  yourself  of.  It  is  either  that,  or  it  is  not  distinguish- 
able from  the  other  cases. 

But  that  very  same  Court  of  Common  Ple&s,  which  held  that  doc* 
trine,  has  now,  by  its  certificate,  told  me  that  it  holds  that  this  case 
now  before  the  court  does  not  fall  within  the  principle  of  that  case. 
I  am  relieved,  therefore,  from  that  authority,  so  far  as  it  is  supposed 
to  bear  upon  that  case ;  because  the  same  court  has  certified  to  me  that 
the^  are  of  the  opinion  that  the  case  does  not  fall  within  the^  Mort- 
main Act.  Therefore,  although  they  were  of  opinion,  upon  grounds 
which  they  deemed  satisfactory,  that  the  right  of  voting  remained 
under  the  act  relating  to  elections,  yet  they  were^  of  opinion  that  doc- 
trine did  not  extend  to  a  case  in  respect  of  a  right  of  property  beyond 
the  right  of  voting.  I  think,  therefore,  looking  at  the  current  of 
authorities,  I  must  say  I  entirely  agree  with  them  as  to  the  general 


COUiPrS  OF   CHANCERY,  1853.  135 


m  ■•'II 


Abrty  v»  Newman. 


principles,  aithotigh  some  of  them  have  gone  a  good  deal  farther  than 
Chat  which  is  now  before  me.  I  think  that  last  case  before  Lord 
Langdale,  M.  R.,  went  further  than  the  case  before  rAe,  for  there  was, 
as  regards  the  bonds,  an  actual  assignment  of  the  undertaking  and 
of  the  rates,  and  therefore  that  case  no  doubt  clashes  with  other  cases^ 
and  has  to  be  maintained  upon  the  authority  of  that  learned  judge. 
I  am.  not  called  upon  to  express  any  opinion  about  that,  because  this 
case  is  not  open  to  the  same  observations.  This  is  a  case  in  which  I 
consider  the  interest  simply  that  of  a  partner  in  a  general  concern, 
part  of  which  concern  they  had  at  the  time  possessed  as  real  property, 
but  not  as  real  property  in  which  it  can  be  predicated  of  any  partner 
that  he  has  any  interest  Properly  speaking,  he  has  his  interest  only 
in  the  partnership,  the  property  of  which  may  or  may  not,  according 
to  the  circumstances,  consist  partly  of  real  estate.  My  opinion  clearly 
is,  that  the  certificate  of  the  Court  of  Common  Fleas  rightly  tells  us 
what  the  law  is ;  and  in  conformity  with  that  certificate  I  must  bold| 
that  in  this  cate  the  property  wiis  weU  given  to  the  charity. 


Abbey  v.  JiEWUAff.^ 

December  12, 1853,  and  Jannaiy  29, 1853. 

Will  —  Per  Capita  —  Practice  —  Parties. 

Gift  of  personalty,  to  be  eqnallj  dirided  between  J.  and  A.  for  the  period  of  their  n&tnral 
lireBf  after  which  to  be  equally  divided  between  their  children:  — 

Hdd,  that  on  the  death  of  A.,  J.  was  entitled  fo  a  life  interest  in  one  moiety,  liie  remainder 
to  be  divided  between  the  chikLten  of  J.  and  A.per  eapiteu 

Dedaration  made  in  a  snit  in  the  absence  of  parties  interested. 

The  will  of  Henry  George  Hallett,  dated  the  80th  October,  1837, 
contained  the  following  words — ^I  bequeathe  unto  my  wife,  Ann 
Hallett,  all  my  household  furniture,  goods  and  chattels,  plate  and 
linen,'  whatever  they  may  consist,  with  book  debts,  Sec,  for  her  sole 
and  separate  use ;  and  I  likewise  bequeathe  to  my  said  wife,  Ann 
Hallett,  the  house  we  now  dwell  in,  for  her  sole  use'  during  her  natu- 
ral life,  as  by  deed  of  settlement ;  also  the  business  which  is  now 
carried  on  by  me,  Henry  Creorge  Hallett,  to  be  at  her  discretion  to 
dispose  of  or  otherwise,  for  the  period  of  fourteen  or  twenty-one 
years  after  my  decease ;  and  after  tiie  decease  of  my  wife,  Ann  Hal- 
lett, all  the  above-named  property  to  be  equally  divided  between  Ben- 
jamin James,  harness  maker  of  Borrell's-road,  Clapham,  in  the  county 
of  Surrey,  and  his  wife,  Ann  James,  and  Charles  Abrey,  of  Great 
Bnmstead,  near  Billericay,  in  the  county  of  Essex,  and  his  wife,  for 
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the  period  of  their  natural  lives ;  after  which,  to  be  eqnaUy  divided 
between  their  children — that  is  to  say,  the  children  of  ^njamin 
James  and  Cbsuies  Abrey  above  named''  The  testator  died  in  1841. 
The  wives  of  James  and  Abrey  died  in  his  lifetime.  Abrey  had  nine 
children  who  survived  the  testator,  three  of  whom  were  since  dead« 
James  had  four  children  who  survived  the  testator,  one  of  whom  was 
since  dead.  A  bill  was  filed  by  Abrey  and  his  six  living  children 
against  James  and  his  three  living  children,  and  against  the  executors, 
for  administration  of  the  testators  estate.  The  only  question  to  be 
argued  was,  whether  the  children  of  Abrey  and  James  took  per  capUa 
or  per  stirpes.  No  report  had  been  made,  but  affidavits  of  the  state 
of  the  families  were  produced  in  court,  when  it  appeared  that  some 
of  the  children  were  dead,  and  their  representatives  not  before  the 
court  His  Honor  objected  that  he  could  not  decide  this  without  these 
parties ;  but  on  sects.  50  and  51*  of  the  Chancery  Amendment  Act, 
by  which  the  court  is  empowered  to  make  a  declaratory  decree,  and 
to  proceed  without  having  all  the  parties  interested  before  the  court, 
being  referred  to,  his  Honor  decided  that  the  cause  could  proceed, 
though  he  thought  that  there  was  considerable  difficulty. 

Shebbeare^  for  the  plaintif&,  the  children  of  Charles  Abrey,  con- 
tended that  the  property  was  divisible  per  capita^  and  not  per  stirpes; 
and  cited  Barnes  v.  Patchy  8  Ves.  604 ;  Lincoln  v.  PeVum^  10  Ves. 
166 ;  Smith  v.  Streatfield^  1  Mer.  358 ;  and  Bickaby  v.  Qairbtm^  8 
Beav.  579. 

• 

Maretty  for  the  children  of  Benjamin  James,  contelided  that  the 
children  took  per  stirpes^  and  cited  JViUis  V.  Douglas^  11  Jur.  702,  and 
Arrow  v.  MeUershy  1  De  G.  &  8.  355.  If,  however,  the  court  should 
decide  that  the  children  took  per  capita^  then  on  behalf  of  Benjamin 
James  he  contended  that  Benjamin  James  took  a  life  interest  in  the 
whole,  otherwise  there  would  be  an  intestacy  as  to  the  dividends  on 
the  shares  given  to  the  children  of  Abrey  dtiring  the  life  of  James,  as 
thoe  was  no  gift  of  the  interest  of  their  shares  after  the  death  of 
Abrey.  The  w6rds  ^'  equally  to  be  divided  "  would  be  controlled  by 
the  context  Wms.  Exors.  1154 ;  Pearse  v.  Edmeadesy  3  Y.  &  C. 
346. 

[J.  BoMiLLT,  M.  R.  Suppose  200^  given  in  this  manner,  why 
should  we  not  on'the  death  of  Abrey  divide  100/.,  and  on  the  death 
of  James  divide  the  other  lOOZ.  ?] 

The  property  is  not  divisible  on  the  death  of  Abrey,  as  James  may 
have  after-born  children  who  will  shaie« 

BagshawCf  for  the  other  parties. 

ShebbearCy  in  reply. 

January  29.  Robullt,  M.  B.  This  case  arises  upon  the  con- 
struction of  the  will  of  a  testator  named  Henry  George  Hallett :  the 
words  of  the  bequest  upon  which  the  question  arises  are  these :  ^ 
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(His  Honor  read  them.]  James's  wife  and  Al»ey's  wife  ore  both  dead, 
eaving  children,  and  Charles  Abrey  is  dead,  and  Benjamin  James  is 
alive;  and  the  question  is,  how  the  shares  are  now  to  be  divided. 
On  one  side  it  is  contended  that  only  the  children  of  each  will  take 
the  share  of  their  parent ;  and  on  the  other  side  it  is  contended  that 
the  children  take  per  capUa  ;  and  as  authorities,  the  cases  of  Barnes 
v»  Paich^  8  Yes.  604:  Lincoln  v.  Pelham^  10  Yes.  166 ;  and  Bickaby 
V.  Garbonj  8  Beav.  579,  were  cited,  which  decide  that  the  fund  is  to 
be  distributed  percapUoj  and  not  per  stirpes j  when  it  is  to  be  paid  on  a 
particular  event.  So,  where  there  are  legacies  between  and  among  the 
children  of  two  persons ;  as  in  Malcolm  v.  Martin^  3  Bro.  C.  C.  49.  Nor 
have  I  found  any  decision  contradicting  this.  What  the  court  distin- 
guish is,  when  a  share  is  given  to  the  parents  in  the  first  instance  for 
life  and  a  'gift  afterwards  to  take  effect  on  death ;  as  in  Arrow  v. 
Mellershj  1  De  6.  &  S.  355.  The  case,  before  me,  however,  is  distin* 
guishable  from  that  case,  because  the  words  here  used  seem  to  exclude 
that  construction.  Here  it  is  not  allowable  to  read  the  words  as 
respective  children,  for  the  testator  has  added  the  words,  "'  that  is  to 
say,  the  children  of  Benjamin  James  and  Charles  Abrev  above  named," 
to  exclude  that  construction.  This  is  also  confiirmed  by  the  ease  of 
SmitiLv.  Slreatfieldi  1  Mer.  358,  which  is  as  nearly  as  possible  the 
case  before  me,  without  being  identical  This  is  very  close  to  the 
present  case,  and  in  my  opinion  it  is  in  accordance  with  other  autho- 
rities, and  must  govern  the  construction  of  this.  One  half  of  the  divi- 
dends will  be  paid  to  Benjamin  James  for  his  life ;  the  remainder  is 
divisible  per  capita.    The  costs  must  come  out  of  the  estate. 


Norman's  Trust.* 

February  25,  1853. 

Settlement —  Unmarried, 

By  a  marriage  settlement  a  fand  was  settled,  as  to  one  moiety,  for  the  benefit  of  the  children 
after  the  death  of  the  parents ;  and  as  to  the  other  moiety,  after  the  death  ol  the  wife,  if 
the  ^ed  in  the  lifetime  of  the  husband,  to  snch  uses  as  she  should  appoint,  and  in  default 
of  appointment,  to  snch  persons  as  would  haye  been  entitled  to  the  residue  of  her  personal 
estate  if  she  had  died  intestate  and  without  being  married.  The  wife  died  in  the  lifetime 
of  the  huflband,  learing  two  children : — 

Beid^  that  the  chfldren  were  not  entitled  to  the  second  moiety. 

By  a  settlement,  dated  the  22d  April,  1842,  and  made  on  the  mar- 
riage of  Mr.  and  Mrs.  Norman,  it'viras  declared  that  the  trustees 
thereof  should  hold  the  sum  of  19,469^  consols,  lately  standing  in 
the  name  of  Mrs.  Norman,  upon  trusts,  as  to  one  moiety  thereof. 
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and  the  interest  thereon,  to  pay  the  interest  to^Mrs  Norman  for  life, 
with  remainder  to  Mr.  Norman  for  life,  with  remainder  in  tmst, 
for  sach  of  the  children  of  Mr.  and  Mrs.  Norman  as  Mr.  and  Mrs. 
Norman,  or  the  survivor  of  them,  should  appoint ;  and  in  default 
of  such  appointment,  then  upon  trust  for  the  children  in  manner 
therein  mentioned ;  and  in  case  there  should  be  no  child,  then  upon 
trust  for  the  survivor  of  them,  the  said  Oeorge  Bethune  Norman 
and  Anna  Elizabeth  Norman:  and  as  to  the  other  moiety,  and 
the  interest  thereof,  upon  trust  to  pay  the  interest  to  the  separate 
use  of  George  Bethune  Norman  for  life ;  and  in  case  the  said  George 
Bethune  Norman  should  die  in  the  lifetime  of  the  said  Anna  Eli^- 
beth  Norman,  then  from  and  after  his  decease  the  said  last  mentioned 
moiety,  and  the  interest  thereof,  should  be  in  trust  for  the  said  Anna 
Elizabeth  Norman,  tier  executors,  administrators,  and  assigns,  for  her 
and  their  absolute  use  and  benefit ;  but  in  case  the  said  Anna  Eliza- 
beth Norman  should  die  in  the  lifetime  of  the  said  George  Bethune 
Norman,  it  was  thereby  agreed  and  declared  that  the  trustees  should, 
£rom  and  immediately  after  the  decease  of  the  said  Anna  Elizabeth 
Norman,  leaving  the  said  George  Bethune  Norman  her  surviving, 
stand  and  be  possessed  of  the  said  last  mentioned  moiety  upon  such 
trusts  as  the  said  Anna  Elizabeth  Norman  should  direct  or  appoint ; 
and  in  default  of  such  direction  or  appointment,  and  as  to  so  much 
and  such  part  and  parts  of  the  same  trust  money  or  stocks,  of  or  con- 
cerning which  no  such*  direction  or  appointment^  should  be  made, 
upon  trust  for  and  for  the  benefit  of  such  person  or  persons  as,  at  the 
decease  of  the  said  Anna  -Elizabeth  Norman,  would  have  been  enti- 
tled to  the  clear  residue  of  the  personal  estate  of  the  said  Anna  Eliza- 
beth Norman,  under  the  statute  for  the  distribution  of  the  personal 
Estate  of  intestates,  in  case  the  said  Anna  Elizabeth  Norman  had 
died  intestate  and  without  being  married.  There  were  three  children 
of  the  marriage,  two  of  whom  survived  Mrs.  Norman,  who  died  in 
1851,  without  having  made  any  appointment  of  the  last  mentioned 
moiety.  The  trustees  paid  the  money  into  court,  and  the  children,  by 
their  father  as  next  friend,  now  presented  their  petition,  that  the  last 
mentioned  moiety  might  be  transferred  to  their  account. 

Bacon  and  T.  Stevens^  in  support  of  the  petition.  The  only  ques- 
tion in  this  case  is,  what  is  the  meaning  of  the  words  ^  without  being 
married."  We  contend  that  they  mean  without  being  married  at 
the  time  of  her  death ;  in  fact,  as  if  the  words  used  had  been  "  a 
widow ; "  and  that  the  money  goes  to  her  children.  Her  state  at 
death  is  to  be  ascertained,  not  as  a  fact,  but  in  order  to  ascertain  who  . 
are  to  take  under  the  Statute  of  Distributions.  Maberley  v.  Strode^ 
3  Ves.  450 ;  Bell  v.  PhyUy  7  Ves.  453 ;  Maugham  v.  VincefU^  18  Law 
J.  Rep.  (n.  s.)  Chanc.  329 ;  4  Jur.  452 ;  and  Doe  v.  Bawdingj  2  B.  & 
Al.  441,  were  cited. 

TT.  N.  Warren^  for  the  next  of  kin  of  Mrs.  Norman,  and  for  the 
trustees  of  the  settlement  of  one  of  the  next  of  kin,  was  not  heard. 
See  1  Jarm.  WUls,  466, 
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KiNDBRttLET,  V.  C.  I  feel  80  strongly  on  this  case  that  I  need  not 
trouble  you.  I  t|iink  the  children  are  excloded  as  to  this  half.  [His 
Honor  then  read  the  material  parts  of  the  settlement]  The  words 
^  ^thout  being' married  "  are  capable  of  two  meanings,  either  ^  with- 
out having  been  married,"  or  ^  unmarried  at  the  time  of  death ; " 
but  the  natural  primd  facie  meaning  of  the  words,  ttaken  per  se,  is, 
^^  without  having  been  married."  That  is  recognized  by  Lord  Cot- 
tenham  in  this  very  case  of  Maugham  v.  Vincent,  lie  does  not 
say  the  primary  meaning  of  the  words  is  ^  dying  without  a  hus* 
band  living ; "  on  the  contrary,  he  recognizes  that  the  primary  mean* 
ing,  without  any  distinction  between  a  will  and  a  settlement,  is 
^  dying  without  having  been  married ; "  and  he  says,  ''  the  general 
question,"  &c  He  decides  that  they  ms^  mean  "  never  having  been 
married,"  if  the  instrument  requires  it  There  is  no  .allusion  to  the 
diatihction  between  a  settlementaand  a  will,  and  if  there  had  been 
that  distinction,  the  cases  cited  would  have  been  answered  in  that 
manner.  Nor  do  I  see  why  there  should  be  any  such  distinction. 
Here  the  words  used  are  admitted  to  be  capable  of  two  meanings ; 
but  the  primd  facie  meaning  is,  ^  without  having  been  married." 
[His  Honor  then  commented  on  the  oases  cited.]  Now,  here .  a  sum 
of  20,000/.  is  settled,  and  the  parties  think  fit  to  divide  it  into  two 

Earts.  As  to  one  part,  it  is  limited  to  pay  the  income  to  the  wife  for 
er  separate  use,  and  after  her  death  to  the  husband  for  his  life,  and 
after  the  death  of  the  husband  and  wife,  upon  trust  for  the  children, 
in  such  a  manner  as  the  husband  and  vrife  shall  appoint,  and  In 
default  of  appointment,  tl)6n  to  the  children,  so  that  the  children  are 
not  unprovided  for.  The  other  half  they  agree  to  settle  upon  trusts 
for  her  separate  use  during  her  life,  and  if  she  dies  during  the  lifetime^ 
of  her  husband,  she  is  to  have  an  absolute  power  of  appointment| 
which  will  enable  her  to  *give  it  to  her  children.  That  makes  this 
case  different  from  Maugham  v.  Vincent^  where  Lord  Cottenhatn  relied 
upon  the  improbability  of  the  parties  meaning  to  exdude  the  chU- 
dren.  Another  point  is  of  importance — that  is,  the  terms  and  pur- 
port of  the  instrument :  for  carrying  out  one  intention,  the  words  are 
apt ;  for  the  other,  they  are  totally  inappropriate.  If  the  intention 
was,  that,  in  the  event  of  the  wife  dying  in  the  lifetime  of  the  hus- 
band, it  was  to  go  to  the  children,  nothing  would  have  been  simpler 
than  to  express  that  Any  draftsman  would  have  used  different 
words  from  those  here  used ;  that  is  no  slight  reason.  But  the  ground 
on  which  I  decide  is,  that  the  words  may  mean  one  or  the  other;  but 
the  natural  and  primary  meaning  is,  ^  without  having  been  married;" 
and  I^nd  nothing  in  the  instrument  to  show  an  intention  to  use  them 
in  any  other  sense ;  on  the  contrary,  there  is  some  indication  that 
thev  aid  hot  mean  to  use  them  otherwise.  My  opinion  is,  that  the 
children  are  not  entitled  to  this  moiety. 

Petition  dismissed^  wtihout  costs. 
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IfeQing  V.  Bii^ 


Melling  v.  Bird.^ 

f'ebraary  25, 1853. 

« 

Chmpany  —  Petitioner  — •  Costs. 

Where  aa  estate  is  directed  to  be  sold,  and  the  proceeds  to  be  distributed,  the  persons  entitled 
to  receive  the  proceeds  may  petition  for  the  payment  oat  of  money  paid  into  coort,  under 
the  Lands  Clauses  Consolidation  Act,  as  purchase-money,  for  part  of  the  estate. 

A  transfer  from  one  account  in  court  to  another,  is  payment  oat  of  court,  within  the  meaning 
of  the  act 

Where  one  of  several  persons  entitled  petitions  under  the  act,  and  serves  the  other  persons, 
it  is  not  of  coarse  that  the  company  should  pay  the  costs  of  such  respondents. 

In  this  case  a  suit  had  been  instituted  for  the  administration  of  the 
estate  of  a  testator  who  had  devis^^is  real  estates  on  trasts  for  sale, 
and  for  distribution  of  the  proceeds  of  the  sale,  and  the  plaintiiTs  were 
entitled  to  one  tenth  of  the  proceeds.  The  London  and  North- 
Western  Railway  Company  had  taken  a  part  of  the  real  estate  of  the 
testator,  and  paid  the  purchase-money  (323/.)  into  court,  in  the  usual 
manner.  The  plaintiffs  now  presented  a  petition,  praying  that  this 
sum  might  be  transferred  to  the  credit  of  the  suit,  and  that  the  com- 
pany might  pay  the  costs  of  the  application ;  and  the  petitioner  served 
the  trustees  and  the  persons  entitled  to  the  other  nine  tenths,  who 
appeared  by  four  diiferent  solicitors. 

Baiit/y  Folletty  Flemings  and  Eddis^  for  some  of  the  parties. 

•  Speedj  on  the  part  of  the  railway  company,  objected  to  the  pay- 
ment of  the  costo.  The  court  has  no  jurisdiction  to  order  payment 
of  costs,  except  where  it  is  expressly  authorized  by  act  of  parliament 
Ke  IsaaCf  4  M.  &  C.  11.  Now,  here  the  petition  is  presented  by  per- 
sons entitled  to  one  tenth  of  the  proceeds  of  the  sale ;  and  they  do 
not  come  within  sect  70  of  the  Lands  Clauses  Consolidation  Act, 
which  only  authorizes  persons  entitled  to  the  rents  to  apply.  Next, 
this  is  not  an  application  for  payment  of  money  out  of  court,  but 
merely  for  a  laransfer ;  and  the  costs  of  interim  investments,  and  also 
of  payment  out  of  court,  have  been  refused  where  such  costs  were 
not  expressly,  directed  by  special  acts  to  be  paid.  At  all  events,  the 
company  cannot  be  compelled  to  pay  the  costs  of  the  respondents, 
owners  of  the  other  nine  tenths ;  they  were  not  necessary  parties ; 
and  even  if  they  were  served,  they  ought  not  to  have  appeared.  (See 
2  Dan.  Ch.  Prac.  1203 ;  Hare  v.  Smithy  14  Jur.  55.) 

KiNDERSLEY,  V.  C,  cxprcsscd  his  opinion  that  the  petitioners  had 
power  under  the  act  to-  petition.     They  were  entitled  to  one-tenth  of 


» 17  Jur.  166. 


COURTS  OF  CHANCERY,  1808.  181 

Baillie  v.  Jaeton] 

. •  _^ 

the  proceeds  of  the  sale,  which  wookl  include,  of  course,  one  tenth  of 
the  income  of  the  estate.  As  to  the  question  whether  the  Court  had 
jorbdiction  to  direct  psnrment  of  the  costs  of  a  transfer  from  one 
account  to  another,  his  Honor  quite  concurred  in  the  position,  tijat, 
unless  jurisdiction  was  given  by  the  act,  the  court  had  no  jurisdiction; 
and  the  question  was,  whether  this  came  witliin  on^  of  the  cases 
mentioned  by  the  act ;  and  one  of  the  cases  is  the  payment  of  the 
fund  out  of  court ;  and  though  this  was  not  exactly  a  payment  out  of 
court,  but  a  transfer  from  one  account  in  the  Accountant-General's 
name  to  anotlier,  yet  it  was,  in  &ct,  payment  out  of  court  in  one 
matter,  into  court  in  another  matter,  and  comes  within  the  jurisdic- 
tion as  to  costs.  The  last  question  was,  whether  these  parties  ought 
not  to  pay  their  own  costs.  Now,  it* appeared  to  his  Honor,  upon 
the  authorities,  as  well  as  upon  the  good  sense  of  the  matter,  that  the 
company  i^  bound  to  pay  the  costs  of  all  parties  who  ought  to  be 
served ;  but  upon  an  application  of  this  sort,  consistently  with  that 
rule,  if  there  be  a  great  number  of  persons  entitled  to  aliquot  sharen, 
.and  one  of  them  petitions,  and  serves  the  others,  it  is  l^  no  means  of 
course  that  the  company  should  pay  these  costs.  Here  the  peti- 
tioners are  entitled  to  one  tenth,  and  nine  others  appear,  four  of  tiiem 
separately.  la  his  Honor's  opinion,  the  petitioners  ought  to  ha^as 
applied  to  the  other  persons  having  just  the  same  interest  as  them- 
selves, and  asked  them  to  join  in  the  petition.  There  might  have 
been  good  reason  why  they  would  not  join,  and  there  might  be  good 
reason  why  the  company  should  pay  their  costs.  The  trustees  should 
not  join,  and  should  have  their  costs,  but  the  court  ought  not  to  order 
the  company  to  pay  the  costs  of  any  except  the  petitioners  and  the 
trustees.  The  other  parties  may  have  their  costs  as  part  of  the  costs 
in^the  cause,  but  that  forms  no  part  of  this  order. 


Baillie  v.  Jackson.^ 

febnuurj  16,  1853. 

Chancery  Amendment  Acty  s.  22,  and  the  14  Sf  15  VicU  c.  99,  s.  14. 

A  certificate  of  the  lefipstration  of  a  deed  bj  a  re^tnur  of  deeds  in  a  colony,  who  was  not 
authorized  to  administer  an  oath,  is  not  made  evidence  by  the  22d  section  of  the  Chancery 
Amendment  Act,  bat  the  signatnre  of  the  r^istrar  most  be  proTod. 

Sntythe  mentioned  thb  case,  which  he  had  on  a  previous  day  men- 
tioned before  the  lords  justices,  who  desired  that  be  should  mention 
it  to  the  full  court  The  point  was,  whether  the  certificate  of  the 
registrar  of  deeds,  from  the  register  office  of  the  island  of  St  Vincent, 
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of  the  registration  of  a  deed  in  that  office,  was  to  be  received  in  evi- 
dence, under  the  22d  section  of  the  15  &  16  Vict  c  86,  without  a 
formal  affidavit  to  prove  the  handwriting  of  the  officer.    He  referred' 
to  the  14  &  15  Vict  c.  99,  s.  14,  and  the  15  &  16  Vict  c.  86,  s.  22. 

The  Lord  Chancellor,  (Lord  Cranworth,)  after  considering  the 
sections .  with  lords  justices,  said :  —  The  objection  that  strikes  me 
upon  this  point,  is  precisely  the  same  that  struck  the  lords  justices 
when  the  case  was  mentioned  to  them;  and  it  is  this  —  that  reading 
this  22d  section  in  the  most  favorable  way  for  you,  it  will  stand  thus, — 
*^  and  the  judges  and  other  officers  of  the  said  Court  of  Chancery  shall 
take  judicial  notice  of  the  seal  or  signature',  as  the  case  may  be,  of 
any  such  court,  judge,  notary  "public,  ;7er5on,"  6cc ;  that  is,  *^  any  such 
person."  What  person  ?  When  we  look  to  the  previous  part  of  the 
section,  we  find  the  answer — "or  person  lawfully  authorized  to 
administer  oaths  in  such  country."  I  am  afraid  this  person  was  not 
one  "  authorized  to  administer  oaths,"  and  that  the  case  does  not  fall 
within  the  section. 

Smythe  admitted  that  the  register  officer  was  not  authorized  to 
administer  oaths. 


Boys  t;.  Bradley.^ 

Janaaiy  14, 15,  and  22, 1853. 

« 

WVl—  Construction  —  Uncertainty  —  Nearest  of  JBn — «  Male  lAne  ^ 

—  «  Female  Line:' 

ft 

B^  the  testator,  by  his  will,  gaye  personalty  to  be  aocnmnlated  for  twenty-one  yean,  and  then 
to  be  paid  to  "  my  then  nearest  of  kin  in  the  male  line,  in  preference  to  the  female  line; 
....  the  inheritor  of  my  said  capital  property  to  bear  and  use  the  arms,  with  due  differ- 
ences, which  may  at  any  time  previous  to  my  decease  have  been  granted  to  me ;  ....  the 
party  not  to  be  pat  into  possession  till  twenty-one  years  of  age.'  The  testator  died  a 
bachelor,  leaving  two  brothers,  who  both  died  bachelors ;  three  sisters,  who  died  spinsters; 
and  three  other  sisters,  who  were  married.  Of  all  these,  only  one  sister,  and  no  brother, 
snryivcd  the  period  of  twenty-one  years.  Two  of  the  married  sisters  had  sons,  who  sm> 
yived.    The  testator  had  a  consin,  a  son  of  a  paternal  ancle :  — 

Bdd,  as  between  these  three  parties  —namely,  the  sole  sunriying  sister,  the  sons  of  sisters, 
(the  nearest  male  relatives  of  the  testator,)  and  the  consin— and  the  next  of  kin  flftifning 
for  uncertainty,  that  the  sarviving  sister  was  entitled. 

The  coort  will  not,  except  as  the  yery  last  resoorce,  decide  in  iliyor  of  an  intestacy  for  uncer- 
tainty. 

«  Male  line,**  when  a  testator  dies  without  children,  held  equiyalent  to  **  ex  parte  patemd^' 

Inheritor,  heir,  party,  &c.,  axe  nouns  of  number,  and  do  not  exclude  females,  nor  a  plnnditr 
of  token.  *^         ' 
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Bt  his  will,  dated  the  13th  July,  1816,  George  Saver,  C.  B.,  then  a 
commodore  in  the  Royal  Navy,  after  certain  specino  and  pecuniary 
legacies,  directed  all  the  rest  of  bis  property  to  be  invested  in  consols, 
in  the  names  of  his  two  brothers  and  his  surviving  sisters  who  should 
be  unjnarried  at  the  time  of  his  death,  upon  trust  to  pay  three  fourths 
of  the  dividends  equally  among  such  of  his  two  brothers  and  six 
sisters  as  should  be  living  at  the  time  each  dividend  became  due,  and 
to  pay  the  remaining  one  fourth  for  the  education  and  maintenance  of 
the  children  of  his  brothers  and  sisters,  equally,  according  to  the  num- 
ber of  such  children  who  shoi^d  be  alive  at  the  time  each  dividend 
became  due ;  with  sundry  provisions  as  to  separate  estate  of  married 
iBvomen,  &c. ;  and  then  the  festator  proceeded :  *-  ^  At  the  death  of 
the  last  survivor  of  my  nephews  ahd  nieces,  whether  born  before  or 
after  my  death,  the  capital  sum  which  at  the  death  of  the  last  sur- 
^vor  of  them  may  be  standing,  in  virtue  of  this  my  will,  in  the  books 
of  the  Bank  of  England,  shall  become  the  property  of  the  nearest  of 
kin  to  myself  in  the  male  line,  in  preference  to  the  female  line,  upon 
the  conditions  of  the  inheritor  thereof  assuming  the  surname  of 
^  Sayer '  only,  if  not  of  that  surname,  and  that  the  inheritor  of  the 
said  capital  sum  shall  bear  and  use,  according  to  the  law  in  such 
case  enacted,  the  arms,  with  due  differences,  which  may  have  been  at 
any  time  previous  to  my  death  assigned  to  me;  in  default  whereof, 
the  next  in  lawful  succession,  and  successively  the  heir  or  successor 
who  shall  legally  comply  with  these  conditions  in  respect  to  the  sur- 
name and  the  arms,  shall  become  entitled  to  the  said  capital  sum ; 
provided,  nevertheless,  that  no  inheritor  of  the  same  shall  become 
entitled  thereto,  or  be  put  in  possession  thereof,  until  the  party  shall 
have  attained  the  age  of  twenty-one  years."   The  testator,  on  the  29th 
March,  1831,  being  then  a  rear-admiral,  made  a  codicil,  by  which, 
noticing  the  change  in  his  rank,  and  the  improved  circumstances  of 
his  brothers  and  sisters,  he  directed,  that  instead  of  the  dividends  of 
bis  whole  property  being  distributed  as  in  his  will  directed,  the  divi- 
dends on  10,000/i  consols  only  should  be  paid  among  the  survivors 
of  his  brothers  and  sisters ;  and  proceeded  thus :  —  ''  And  I  now  direct, 
that  the  interest  and  dividends  of  all  the  remainder  of  my  stock,  over 
and  above  the  interest  of  10,000L,  3/.  per  cent  annuities,  shall  be 
invested  half-yearly  as  it  becomes  payable  from  time  to  time,  and  in 
like  manner  the  interest  and  dividends  of  the  invested  interest,  in  the 
3L  per  cent,  annuities,  in  order  that  the  same  shall  accumulate  until 
the  expiration  of  twenty-one  years  from  and  after  my  decease,  at  the 
termination  of  which  period  of  twenty-one  years  the  whole  capital 
sum  then  standing  in  the  books  of  the  Bank  of  England  in  virtue  of 
my  will,  and  this  a  codicil  thereto,  shall  remain  to  be  disposed  of 
towards  my  then  nearest  of  kin  in  the  male  line,  in  preference  to  the 
female  line,  under  the  conditions  and  restrictions  as  in  my  said  will 
set  forth  by  me,  the  said  inheritor  first  paying  therefrom  the  interest 
of  10,000/.,  3t  per  cent  stock,  to  the  survivors  of  my  brothers,  sisters, 
nephews,  and  nieces,  until  the  death  of  the  last  survivor  of  them,  in 
the  proportions  prescribed  by  my  will  in  their  behalf,  and  in  behalf 
of  their  children,  if  any,  until  the  death  of  the  said  last  survivor."  By 
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a  memorandam  indorsed  on  the  same  codicil,  the  testator  gave  varionsr 
articles  in  the  nature  of  heir-looms,  such  as  ''  his  gold  medal  for  Java, 
his  gold  snuff-box  presented  to  him  by  the  King  of  the  Netherlands," 
&c.,  to  be  preserved  by  his  brothers,  ^'  to  descend,  with  the  patent  and 
painting  of  my  armorial  bearings,  to  the  inheritor  hereafter  of  my 
capital  property,  and  to  the  descendants  who  may  from  time  to  time 
succeed  thereto." 

The  testator  died  on  the  29th  April,  1831,  a  bachelor,  leaving  his 
two  only  brothers,  Charles  and  Benjamin,  and  six  only  sisters,  three 
married,  namely,  Mrs.  Judith  Innes,  Mrs.  Elizabeth  Boys,  and  Mrs. 
Jane  Bradley,  and  three  unmarried,  Mary  Sayer,  Susannah  Sayer, 
and  Caroline  Sayer.  Benjamin  Sayer,  and  upon  his  decease  Charles 
Sayer,  proved  the  will,  and  bteame  the  legal  personal  representative 
of  the  testator.  The  father  of  the  testator  died  before  the  date  of  the 
will.  The  mother  of  the  testat(Nr  died  in  1824.  At  the  time  of  the 
decease  of  the  testator,  his  said  two  brothers  and  six  sisters  were  his 
only  next  of  kin,  according  to  the  Statute  of  Distributions.  Benja- 
min and  Charles  were  then  both  bachelors,  and  so  continued,  and 
died  after  the  testator,  without  issue,  before  the  filing  of  the  bilL 
Three  of  the  testator's  sisters,  Mary,  Caroline,  and  Susannah,  had 
also  died,  spinsters,  before  the  filing  of  the  bill.  Mrs.  Innes  died  in 
1844,  and  had  never  had  any  children.  Mrs.  Boys  died  in  1833,  hav- 
ing had  four  children,  three  sons  and  one  daughter,  who  were  all  still 
living.  Mrs.  Bradley  had  had  six  children,  four  daughters  and  two 
sons,  one  of  whom,  a  son,  died  in  1840 ;  the  other  five  children  of 
Mrs.  Bradley  were  alive ;  and  all  these  parties,  or  their  representatives, 
were  before  the  court.  The  testator's  estate  consisted  wholly  of  per- 
sonalty, both  at  the  time  of  making  his  will  and  up  to  the  time  of  his 
decease.  The  period  of  twenty-one  years,  directed  for  accumulation, 
expired  on  the  29th  April,  1852,  at  which  time  the  whole  fund 
amounted  to  nearly  75,000/. 

Mrs.  Bradley  was  then  the  sole  survivor  of  the  brothers  and  sisters 
of  the  testator,  and  she  and  her  husband  claimed  in  right  of  her  as 
nearest  of  kin,  that  is  nearest  in  blood,  to  the  testator.  The  eldest  son 
of  Mrs.  Boys  claimed  as  representing  the  nearest  of  kin  "  in  the  male 
line,"  better  than  Mrs.  Bradley,  a  female ;  and  a  third  claimant,  Cap* 
tain  Sayer,  son  of  a  deceased  paternal  uncle  of  the  testator,  alleged 
that  the  words  "nearest  of  kin  in  the  male  line"  meant  nearest  male 
relation  claiming  ^^  relationship  wholly  through  males."  The  other 
nephews  and  nieces,  and  the  personal  representatives  of  the  deceased 
brothers  and  sisters  of  the  testator,  took  advantage  of  these  various 
interpretations,  and  contended  for  an  intestacy  on  the  ground  of 
uncertainty. 

Riissell  and  E.  G.  White,  for  the  plaintifis,  the  trustees,  took  no 
part  in  the  discussion. 

The  SoUcUor- General,  (Bethell,)  and  Giffard,  for  the  defendants, 
Mr.  and  Mrs.  Bradley.  The  word  "  line  "  is  a  metaphysical  expres- 
sion.   Every  man  has  two  lines  of  kindred,  ascending  and  descend- 
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iBg,  Where  a  man  dies  a  bachelor,  he  can  only  have  one  line, 
namely,  the  ascending,  which  may  be  either  paternal  or  maternal. 
Therefore  the  male  line  of  kin  of  a  bachelor  is  the  paternal  line. 
You  mast  exhaust  the  blood  of  the  father  before  you  go  further ;  and 
this  plain  course  brings  the  defendant,  Mrs.  Bradley,  forward  as  the 
sole  person  entitled.  The  defendant,  Boys,  attempts  to  constrae 
*^  nearest  of  kin  in  the  male  line  "  as  if  it  were  nearest  of  kin  being  a 
male.  This  would  be  to  import  into  the  will  language  for  which 
there  is  not  the  slightest  warranty.  There  is  only  one  case  we  should 
wish  to  distinguish  from  the  present,  and  it  is  very  easily  distinguish- 
able; it  is  the  case  of  Oddie  v.  Wbod/ord,  3  My.  &  C.  584,  reported 
in  connection  with  BemcU  v.  Bernalj  Id.  559.  In  that  case  the  word 
"  lineal "  is  always  interposed  between  the  words  '*  male  "  and  "  de- 
scendant." The  expression  <^  eldest  male  lineal  descendant  *^  is  very 
different  from  ^  nearest  of  kin  in  the  male  line."  Then  if,  as  the 
defendant,  Captain  Sayer,  insists,  you  are  to  take  a  male  claiming 
through  a  continuous  line  of  males,  his  name  would  be  ^  Sayer  "  and 
there  is  no  occasion  for  the  provision  that  the  inheritor  is  lo  bear  that 
name.  This  sufficiently  shows  that  the  testator  did  not  intend  to 
exclude  females.  The  word  "  inheritor "  does  not  point  to  a  male 
any  more  than  the  word  "  heir."  The  real  meaning  is  "  nearest  in 
blood  ex  parte  paiemd;  "  and  that  points  to  Mrs.  Bradley. 

[Wood,  V.  C.  Then  you  would  take  in  paternal  relations  who 
were  not  descendants  of  the  father,  e,  g.  the  paternal  grandmo- 
ther ?] 

Certainly. 

Oiffard,  (with  The  Solicitor-  General^)  referred  to  Wittey  v.  Jlfaw- 
glesy  4  Beav.  358;  10  CI.  &  Fin.  215 ;  Blackborough  v.  ij^m,  1  P. 
Wms.  41 ;  and  Pyot  y.  Pyot^  1  Yes.  sen.  335. 

FoUeti  and  Qiarles  Hallj  for  the  defendant.  Boys.  The  word 
<*line  "  means  "generation,  progeny,  offspring, race ; "  it  has  no  tech- 
nical meaning,  and  the  natural  and  popular  meaning  must  therefore 
prevail. 

Chandless  and  SurragCy  for  the  defendant.  Captain  Sayer.  The 
expression  "  male  line  "  means  naturally  a  line  of  males.  Seeking 
along  this  line  of  males,  Captain  Sayer  is  the  person  to  take.  The 
Solicitor-General's  interpretation  is  to  take  the  nearest  of  kin  first,  and 
then  to  look  for  the  male  line. 

[  The  Solicitor-  General  What  I  say  is,  that  you  are  to  ascertain 
what  is  meant  by  the  male  line,  and  then  go  searching  along  that 
line  till  you  arrive  at  the  nearest  of  kin. 

Wood,  V.  C.  Your  great  difficulty  will  be  in  the  clause  for  bear- 
ing the  name  of  Sayer.] 

It  is  of  every  day's  experience  that  the  son  is  not  of  the  same  name 
of  the  father.  The  testator  wishes  that  the  son  bhould  retain  his 
proper  patronymic.  The  arms  clause  .is  very  strong  to  show  that  it 
must  be  a  male  who  must  take.     A  female  cannot  properly  inherit 
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arms,  nor  indeed  bear  the  arms  of  the  testator.  Co.  Litt,  s.  31,  is 
express  on  this  point  The  testator  always  uses  the  singular  number 
and  masculine  gender  to  express  the  person  who  is  to  take.  A  deci- 
sion in  favor  of  Mrs.  Bradley  would  give  the  whole  fund  to  the  hus- 
band, who  was  never  contemplated  by  the  testator  at  all. 

Glasse  and  Dickinson^  for  a  defendant,  Wilkie,  claiming  under  an 
intestacy,  on  the  ground  of  uncertainty,  and  RoU  and  R.  Pryor^  for 
another  defendant  in  similar  interest,  cited  Thomuson  v.  Moses,  5 
Beav.  77.  They  insisted  that  all  the  claims  under  the  will  were  con- 
jectures ;  all  equally  probable,  or  nearly  so ;  and  none  of  them  quite 
consistent  with  every  word  in  the  will. 

January  22.  Wood,  V.  C,  (after  stating  the  case  and  the  different 
views  contended  for.)  The  first  defendant  named  on  the  record  is 
the  only  surviving  sister  of  the  testator,  and  therefore  the  nearest  of 
kin  under  a  bequest  of  this  character,  the  parties  taking  according  to 
proximity  of  blood,  and  not  by  representation,  subject,  however,  to 
the  peculiar  qualifications  in  this  case.  The  next  two  defendants 
are  sons  of  deceased  sisters,  who  claim  as  the  nearest  of  kin  being 
males.  There  is  another  defendant,  Captain  8ayer,  claiming  as 
being  the  nearest  male  relative,  in  a  continuous  male  line,  to  the  tes- 
tator ;  and  there  are  the  next  of  kin  claiming  under  an  intestacy,  if 
the  court  can  arrive  at  no  conclusion  between  the  rival  claims  I  have 
just  mentioned.  Now,  in  the  outset  I  may  remark,  that  an  intestacy 
b  the  very  last  result  at  which  the  court  can  arrive.  The  cases  are 
numerous  which  show  this.  Pt/ot  v.  Pyot  is  sufficient  to  show  the 
rule ;  and  notwithstanding  the  difficulty  which  Lord  Hardwicke  felt 
in  that  case,  he  yet  gave  effect  to  the  devise.  Nothing,  I  apprehend, 
can  be  clearer,  than  that  where  the  testator  makes  dispositions  of 
this  character,  he  intended  to  make  some  bequest — to  give  his  pro- 
perty in  some  manner  —  not  to  die  intestate.  Therefore  it  becomes 
the  duty  of  the  court  to  scrutinize  the  several  constructions.  The 
only  external  circumstances,  dehors  the  will,  which  I  have  thought  it 
proper  to  take  into  consideration,  are,  the  state  of  the  testator's  family, 
and  also  the  fact  of  the  grant  of  arms ;  and,  with  this  view,  I  have 
examined  the  patent  itself.  If  I  come  to  the  conclusion  that  all  the 
views  propounded  by  the  three  first-named  claimants  are  equally  con- 
sistent with  the  will,  or  that  none  of  them  is  quite  consistent,  then, 
and  in  these  two  cases  alone,  as  I  apprehend,  I  am  bound  to  pro- 
nounce for  an  intestacy.  Two  things,  I  think,  are  dear  on  this  will; 
first,  that  the  testator  intended  to  give  to  his  nearest  of  kin,  not  to 
his  next  of  kin,  in  the  technical  sense  of  that  expression  —  not  to 
give  any  thing  to  the  representatives  of  any  person,  according  to  the 
provisions  of  the  Statute  of  Distributions;  and,  secondly,  that  he 
intended  some  qualification  on  this  gift,  that  is,  he  intended  the  male 
line  to  take,  in  exclusion  of  the  female  line.  It  was,  indeed,  sug- 
gested  in  argument,  that  a  preference  only  was  intended,  because  it 
was  said  the  words  "  in  the  male  line,  in  preference  to  the  female 
line,"  might  be  read  within  a  parenthesis ;  but  I  do  not  read  the  pas- 
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sage  BO,  and  I  have  treated  it  as  a  bequest  to  the  male  line,  in  exclu- 
sion of  the  female  line.  Then  which  of  the  three  constructions  which 
have  been  pressed  upon  me  is  the  most  consistent  with  the  words  of 
the  will  ?  First,  as  to  Mr.  Follett's  client,  (the  defendant,  Boys,) 
claiming,  not  under  a  male  line,  but  as  the  nearest  male  next  of  kin 
of  the  testator,  and  therefore  entitled  in  preference  to  Mrs.  Bradley. 
He  insists  that  you  must  read  ^<  in  the  male  line,''  as  being  equivalent 
to  ^  being  a  male  "  simply.  This  is  a  construction  difficult  to  arrive 
at,  but  which  certainly  cannot  be  arrived  at  at  all  unless  there  be  a 
clear  intention  on  the  face  of  the  will  to  exclude  females.  But  an 
intention  appears  on  the  words  of  the  will  to  the  contrary.  K  we 
refer  .to  the  circumstances  of  the  testator  at  the  time  of  making  his 
will  and  at  his  death,  and  to  which  the  testator  refers  in  his  will,  we 
find  that  he  had  two  unmarried  brothers,  and  six  sisters,  some  of  them 
married,  some  unmarried.  There  was,  therefore,  a  great  probability 
that  whenever  his  bequest  should  take  effect  he  would  leave  some 
female^relative ;  and  if  he  had  an  intention  to  exclude  them,  that 
would  be  very  clearly  marked  on  the  face  of  the  will  But,  on  the 
contrary,  we  nnd  gifto  to  females  just  the  same  as  to  males,  brothers 
and  sisters  being  put  on  the  same  footing.  He  says  not  a  word  about 
the  sex  of  the  person  who  is  to  take  under  the  ultimate  trust.  I 
observe  that  the  words  in  the  will  and  codicil  are  always  <*  nearest  of 
kin,"  "  the  heir  or  successor,"  "  inheritor,"  "  party."  There  is,  there- 
fore, no  intention  appareht  on  other  parts  of  the  will  to  exclude  fe- 
males,  but,  on  the  contrary,  there  is  the  name  and  arms  clause,  which 
I  shall  consider  presently,  and  which  leads  to  a  contrarv  conclusion. 
I  have,  therefore,  on  the  whole,  no  difficulty  in  saying  that  the  claim 
by  sons  of  sisters  of  the  testator  cannot  be  maintained.  We  then 
have  to  consider  Captain  Sayer's  construction. 

There  is  much  more  to  be  said  for  him  than  could  by  possibility  be 
urged  for  the  two  sons  of  sisters  of  the  testator.  His  case  was  very 
strongly  put  by  Mr.  Chandless,  who  urged,  among  other  things,  that 
^  male  line  "  could  mean  nothing  else  than  ^  line  of  males."  Now, 
although  it  may  seem  a  small  point  to  notice,  yet  I  think  it  is  not  to 
be  passed  over  that  the  testator  does  not  say  ^<  in  a  male  line,"  but 
"  in  the  male  line."  If  he  had  said  "  in  a  male  line,"  that  woald  have 
been  more  in  favor  of  a  continuous  line  of  males.  In  Oddie  v.  Wood^ 
ford^  which  was  cited,  the  expression  was  very  different  namely,  «  a 
lineal  male  descendant"  The  two  latter  words  pointed  out  both  sex 
and  descent ;  and  then,  as  Lord  Eldon  said,  the  word  "  lineal "  must 
mean  in  a  continuous  line,  or  it  <5an  mean  nothing.  But  further : 
when  the  property  in  Oddie  v.  Woodford  arrived  to  this  lineal  male 
descendant  it  was  to  be  settled  in  tail  male ;  whereas  here  it  is  to  be 
paid  over  at  once.  There  is  in  this  will  no  expression  equivalent  to 
•*  male  descendant."  There  are  words  in  the  codicil  as  to  those  who 
are  to  take  after  the  first  taker ;  but  neither  in  the  codicil  is  there  any 
thing  equivalent  to  "  male  descendant,"  nor  is  there  any  such  circum- 
stances here  as  a  settlement  directed  to  be  made  in  tail  male.  But 
there  is  in  this  case  to  be  also  considered  the  name  and  arms  clause, 
which  is  very  important    It  was  suggested,  that  although  a  person 

12* 
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related  to  the  testator  in  a  continuons  line  of  males  would  be  of 
the  same  name,  yet  that  such  person  might,  as  we  all  have  known 
instances,  have  taken  another  name,  and  that  this  was  what  the 
testator  meant  to  provide  against 

But  this  is  not  the  natural  construction  to  be  put  upon  such  a  pro- 
viso. There  is  nothing  to  show  that  the  testator  had  such  a  contin- 
gency  in  view.  There  is  no  statement  that  such  an  event  had  afaready 
happened  in. the  testator's  family.  The  obvious  and  immediate  con- 
struction is,  that  the  testator  meant  to  provide  for  the  case  of  a  female 
taking.  The  testator,  it  is  said,  does  not  say  *'  take  and  use,"  but  he 
says  ^'  bear  and  use,"  as  if  he  had  it  in  contemplation  that  the  person 
was  not  to  apply  for  the  arms,  but  might  already  have  them.  .The 
testator  gives  over  his  medal  and  other  things  to  be  preserved  for  the 
inheritor  of  his  capital  property,  and  the  descendant  who  might  from 
time  to  time  succeed  thereto  -—  intimating  an  intention  that  they 
should  bear  these  arms,  and  therefore  should  be  such  persons  as  might 
inherit  and  bear  them ;  and  Co.  Litt  was  cited  to  show  that  ftmales 
could  not  inherit  arms,  and  that  they  would  descend  to  a  collateral 
male  relative,  rather  than  to  a  lineal  female  descendant  But  the 
passage  shows  that  females  may  bear  arms  in  some  particular  way, 
whether  married  or  single  —  per  pale,  quarterly,  or,  as  Coke  says,  in 
a  lozenge,  or  under  a  curtain ;  which  the  testator  seems  to  have  pro- 
vided for  by  the  words  ^  with  due  differences." 

But  if  not,  it  would  be  too  much  to  say  ttiat  all  the  particulars  of 
heraldry  were  present  to  the  mind  of  the  testator,  when  the  common 
usage  that  women  do  bear  arms  must,  at  all  events,  have  been  before 
him.  Then,  in  the  grant  of  arms,  it  is  a  grant  to  himself,  to  his 
descendants,  and  to  the  descendants  of  iiis  father.  There  is  nothing 
in  it  to  exclude  females.  I  looked  at  it  myself  to  see  whether  there 
was  any  thing  in  it  which  could  assist  Captain  Sayer,  and  I  found 
nothing.  It  still  remains  to  see  whether  the  first  defendants  named 
on  the  record  can  take  —  whether  Mrs.  Bradley  can  make  out  her 
construction  consistently  with  the  whole  will.  There  is  some  diffi- 
culty ]  but  I  am  bound  to  make  out  a  construction  if  I  can,  rather 
than  withdraw,  and  submit  to  an  intestacy ;  and  what  has  been  said 
as  to  the  other  claimants  removes  much  of  the  difficulty ;  and,  on  the 
whole,  I  think  the  view  taken  by  this  defendant  and  her  husband  is 
the  true  one,  and  that  the  nearest  of  blood  ex  parte  patemd  must  take. 
All  the  circunvstances  of  the  family  point  to  this  conclusion.  The 
testator  makes  no  provision  for  any  children  of  his  own ;  he  was  not 
married,  and  therefore  contemplated  no  lineal  descendants.  He  must, 
therefore,  I  think,  when  he  speaks  of  a  «  male  line,"  be  understood  to 
speak  of  the  ascending  male  line.  If  the  matter  had  stood  on  the 
will  alone,  I  think  it  might  have  been  argued,  that,  having  made  pro- 
vision for  brothers  and  sifters,  and  nephews  and  nieces,  he  had  begun 
to  contemplate  a  line  of  descent  from  his  brothers  on  the  one  hand, 
and  from  his  sisters  on  the  other;  and  I  have  had  some  doubt  whether, 
in  fact,  he  was  not  contemplating  this. 

But  when  we  come  to  the  codicil  we  find  it  very  plain.  He  no 
longer  excludes  his  brothers  and  sisters,  because  he  limits  the  period 
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for  taking  to  twenty-one  years  after  his  decease,  at  the  end  of  which 
period  it  was  quite  possible  that  some  of  his  brothers  and  sisters 
might  be  alive.  Then  as  to  paying  the  10,000/. :  when  he  gives  his 
residuary  property  to  his  <*  nearest  of  kin,"  whoever  takes  under  that 
designation  will  not  be  deprived  of  his  interest  in  the  10,000/.  by  thus 
becoming  the  party  who  has  to  keep  down  the  interest  on  the 
10,000/.  The  interest  will  have  to  be  paid  to  the  nephews  and  nieces 
up  to  the  time  of  the  decease  of  the  last  survivor,  not  only  of  the 
brothers  and  sisters,  but  also  of  the  nephews  and  nieces ;  and  there- 
fore it  was  necessary,  up  to  the  decease  of  the  last  survivor  of  them, 
to  have  a  direction  as  to  the'  payment  and  investment  Clearly,  on 
the  face  of  the  will,  and  without  respect  to  the  authorities,  it  was  quite 
consistent  that  he  should  intend  all  his  brothers  and  sisters  to  take, 
and  yet  make  that  disposition  by  his  codicil  as  to  the  interest  of  the 
10,000/.  The  only  line  which  could  take  the  capital  property  would 
be  an  ascending  bifurcated  line,  paternal  and  maternal.  The  testator 
must  be  taken  to  have  had  so  much  knowledge  of  the  law  as  to-know 
that  he  would  leave  these  two  lines  behind  him. 

Then,  is  it  too  much  to  say  that  he  may  have  intended  to  refer  to 
these  two  lines,  one  on  the  father's  side,  and  the  other  on  the  mother's 
side  ?  But  in  the  whole  will  there  is  not  a  single  person  named 
related  to  the  testator  merely  by  the  mother's  side.  Even  in  the 
epitaph  which  he  directs  to  be  placed  on  his  monument  he  does  not 
mention  his  motUer's  name.  Tnere  is  an  entire  absence  of  any  recog- 
nition of  the  maternal  branph ;  but  he  does  mention,  not  only  his 
father,  but  his  father's  father  and  paternal  uncle.  .  We  therefore  have 
the  testator  showing  a  marked  favor  to  his  father  and  paternal  rela* 
tives,  and  no  notice  whatever  of  his  maternal  relatives ;  directing,  in 
his  codicil,  certain  payments  aivl  accumulations  to  take  place  for 
twenty-one  years  after  his  decease ;  and  then  looking  back,  after  the 
decease  of  *  his  brothers  and  sisters,  when  there  are  two  lines  of  kin- 
dred  ready  to  take  from  him,  one  paternal,  and  the  other  maternaL 
In  this  state  of  circumstances,  I  think  the  nearest  of  blood  in  the  pa- 
ternal line  was  intended  by  the  testator;  and  it  will  scarcely  be  neces- 
sary for  me  further  to  examine  the  arguments  advanced  by  the  fourth 
set  of  claimants,  namely,  under  &n  intestacy  for  uncertainty ;  for  I 
think  Mrs.  Bradley  is  pointed  out  with  sufficient  certainty  —  even 
giving  Mr.  Rolfs  clients  the  benefit  of  the  admission,  that  this  view 
might  give  the  property  to  a  grandmother  rather  than  a  niece  of  the 
testator.  It  was  urged,  that  the  person  meant  to  take  under  the  will 
was  a  person  who  would  come  in  at  a  very  remote  period  of  time, 
and  that  the  person  intended  in  the  codicil  was  the  same  as  that 
intended  in  the  will;  but  I  do  not  think  so.  The  testator,  in  the  codi- 
cil, varies  the  time  of  appropriation,  and  therefore  it  would  be  unrea- 
sonable to  assume  that  he  meant  the  same  person  in  both  instruments. 
The  words,  it  was  further  urged,*are  throughout  in  the  singular  num- 
ber. That  is  true  to  a  certain  extent.  "  Nearest  of  kin  "  would  take 
in  more  than  one  person;  but  "inheritor"  and  "party"  are  both  sin- 
gular. Both  of  these  words  may,  however,  be  taken  as  nouns  of 
multitude,  as  describing  the  class  or  body  who  are  to  take ;  and  for 
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this  I^ot  V.  I^ot  is  an  authority.  The  words  there  were  much  more 
strictly  confined  to  the  singular  number,  namely,  <'  to  my  nearest  rela* 
tion,  and  his  or  her  heirs,"  &c.  But  Lord  Hardwicke  held  that  there 
was  not  any  necessity  to  take  that  as  meaning  a  single  person,  say- 
ing that  <^ relation"  was  as  much  a  nomen  collectivum  as  ^  heir"  or 
^  kindred."  On  the  whole,  I  find  nothing  to  support  the  position  that 
sons  of  sisters  are  to  be  preferred  to  sisters  ;  quite  the  contrary.  I  do 
not  find  sufficient  to  establish  the  proposition  that  the  testator  meant' 
such  a  line  of  males  as  would  exclude  females ;  and  I  think  Captain 
Sayer's  view  is  not  necessarily  supported.  But  when  I  come  to  Mrs. 
Bradley's  claim,  I  find  that  it  is  consistent  with  the  whole  will,  and 
that  it  consists  better  with  the  whole  will,  and  the  decisions  bearing 
upon  the  point,*than  any  other  view  put  forward.  I  shall  only  con- 
elude  by  saying,  that,  as  to  two  cases  which  were  cited  in  favor  of 
declaring  this  will  void  for  uncertainty,  the  case  of  Uiomason  v. 
Moses^  0  Beav.  77,  is  materially  distinguished  from  the  present  case, 
because  in  that  case  the  testator,  having  given  property  in  an  arbi- 
trary mode  of  process,  namely,  first  to  his  father  for  life,  then  to  his 
younger  brother  for  life,  proceeded  to  say,  '^  and  so  on,  to  be  continued 
to  my  next  nearest  heir ; "  and  the  court  said  that  it  was  quite  im- 
possible to  ascertain  who  or  what  was  meant  in  the  testators  mind 
by  the  word  "  heir."  In  Doe  v.  Fleming-,  2  C.  M.  &  R.  638,  the  court 
could  not  arrive  at  any  conclusion  to  select  one  branch  more  than 
another.  The  court  therefore  said  that  no  meaning  fcould  be  assigned 
which  went  higher  than  conjecture,  and  that  the  will  was  open  to 
several  conjectures,,  none  of  which  was  of  sufficient  force  to  justify 
the  court  in  adopting  it. 


Stanhouse  V,  Gaskbll.^ 
December  3,  1852. 

Will —  Settlement  —  Implied  Estate  tail —  Curtesy, 

Devise  in  trust  for  the  testator's  daughters,  M.  and  C,  for  their  lires,  for  their  separate  use ; 
and  in  case  both  M.  and  C.  should  die  without  leaving  issue,  then  over  implied  estates  tail 
to  M.  and  C,  with  cross  remainders  in  tail. 

M.  died  unmarried,  and  then  C,  conceiving  herself  tenant  in  fee  simple,  in  contemplation  of 
marriage,  conveyed  her  estate,  with  the  concurrence  of  her  intended  husband,  by  lease  and 
release,  to  trustees  and  their  heirs,  in  trust  for  herself  until  the  marriage,  and  after  the 
solemnization  thereof,  in  trust  for  herself  for  life,  and  then  for  her  children,  &c.  There 
was  issne  of  the  marriage :  — 

Hdd^  that  the  trustees  took  a  base  fee,  and  that  the  husband  was  not  tenant  by  the  curtesy. 

flfeW,  also,  that  after  C.'s  death,  her  eldest  son,  having  elected  to  take  against  the  settlement 
and  barred  the  entail,  could  make  a  good  title  to  a  purdiaser  from  him,  and  such  as  a 
court  of  equity  would  compel  the  purchaser  to  accept 
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Matthew  Gaskbll,  by  his  last  will  and  testament,  dated  the  13th 
September,  1817,  devised  and  bequeathed  to  his  execators  all  his  real 
and  personal  estate,  upon  trust  to  raise  the  sum  of  600/.  and  to  pay 
100/.  to  his  wife  for  her  own  sole  use,  and  to  be  at  her  own  disposal,  and 
the  remaining  500/.  and  a  cottage  in  Lowton,  of  which  he  was  seised 
in  fee,  to  go  equally  between  his  two  daughters ;  and  upon  further 
trust  to  pay  to  bis  wife,  if  she  should  continue  his  widow,  out  of  the 
rents  and  profits  of  his  leasehold  estate  in  Bortonwood,  a  sufficient 
sum  of  money  for  the  maintenance,  education,  and  bringing  up  of 
his  said  two  daughters  until  they  should  attain  the  age  of  twenty-one 
years  or  be  married,  which  should  first  happen ;  but  if  his  said  wife 
should  happen  to  marry  again,  then  it  was  his  will  and  mind  that  his 
said  executors  should  have  the  charge,  and  management,  and  brinff« 
ing  up,  and  maintaining  of  his  said  daughters  untu  they  should  attau 
the  age  of  twenty-one  years ;  and  the  will  continued,  ^  upon  further 
trust,  that  when  my  daughter  Catherine  shall  attain  the  age  of  twenty* 
one  years,  to  have  302.  a  year  from  the  estate  in  Burtonwood  which  I 
purchased  from  the  Rev.  Robert  Atherton  Rawsborne,  until  my 
youngest  daughter  Margaret  shall  attain  the  age  of  twenty-one  years, 
and  then  to  have  that  estate  equally  betwixt  them  for  and  during 
the  term  of  their  natural  lives ;  and  I  do  direct  that  the  same  shaU 
not  be  subject  or  liable  to  the  debts,  control,  or  engagements  of  any 
husband  or  husbands  whom  they  may  happen  to  marry,  but  that 
their  receipt  shall  be  a  good  and  sufficient  discharge  to  my  said  exe- 
cutors for  the  same ;  and  all  my  personal  estate  and.  efiects,  upon 
trust,  that  I  am  possessed  thereof,  and  the  moneys  out  at  interest, 
issues  and  profits  thereof,  and  pay,  apply,  and  dispose  of  the  same 
unto  my  said  daughters,  Catherine  and  Margaret,  equally,  share  and 
share  alike ;  and  in  case  both  my  said  daughters  shall  die  without 
leaving  lawful  issue,  then"  upon  the  further  trusts  therein  mentioned. 

Matthew  Gaskell  died  on  the  14th  January,  1818,  leaving  his 
widow,  Sarah  GaskeU,  and  his  said  daughters,  Catherine  Gaskell  and 
Margaret  Gaskell,  who  were  his  only  children  and  c9-heiresses  at  laWy 
surviving  him.  Margaret  Graskell  died  on  the  7th  May,  1822,  an 
infant  and  unmarried.  Catherine  GaskeU,  on  the  19th  July,  1827, 
intermarried  with  Thomas  Robinson.  Previously  to  and  in  contem« 
plation  of  such  marriage,  indentures  of  lease  and  release,  dated  the 
3d  and  4th  July,  1827,  were  made  and  executed,  the  release  being 
made  between  the  said  Catherine  Gaskell  of  the  first  part,  the  said 
Thomas  Robinson  of  the  second  part,  and  Thomas  Gaskell  and 
James  Battersby  of  the  third  part ;  and  thereby,  after  reciting  the 
said  intended  marriage,  and  that  upon  the  treaty  of  the  said  intended 
marriage,  it  was  agreed  that  the  real  and  personal  estate  and  efiects 
whatsoever,  late  of  the  said  Matthew  Gaskell,  deceased,  to  which  the 
said  Catherine  Gaskell  then  was,  or  at  any  time  thereafter  might  be- 
come entitled  in  possession,  reversion,  or  otherwise,  and  also  all  and 
singular  other  the  real  and  personal  estate  and  efiects  whatsoever  of 
or  to  which  the  said  Catherine  GaskeU  was  then  seised,  possessed,  or 
entitled  in  possession,  reversion,  or  in  anywise  howsoever,  should  be 
respectively  conveyed,  assigned,  settled,  and  assured,  upon  and  for 
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the  trasts,  intents,  and  purposes,  for  the  benefit  of  the  said  Catherine 
Gaskell  and  her  issae,  in  the  manner  thereinafter  contained,  it  was 
witnessed,  that  in  pnrsnanee  and  part  performaiice  of  the  said  agree- 
ment, and  in  consideration  of  the  said  intended  marriage,  and  for 
settling  and  assuring  the  hereditaments  intended  to  be  thereby  re- 
leased, she,  the  said  Catherine  Gaskell,  with  the  privity  and  appro- 
bation of  the  said  Thomas  Robinson,  did  grant,  bargain,  sell,  alien, 
and  con6rm,  and  the  said  Thomas  Robinson  did  grant,  ratify,  and 
confirm,  unto  the  said  Thomas  Gaskell  and  James  Battersby,  and  to 
their  heirs  and  assigns,  first  the  said  messuage,  lands,  and  heredita- 
ments at  Bnrtonwood  ;  secondly,  the  said  cottage  and  hereditaments 
at  LowtOQ  ;  and,  thirdly,  the  said  lands  at  Burtonwood  to  which  the 
said  Matthew  Gaskell,  deceased,  was  entitled  under  a  lease  for  lives ; 
and  also  all  and  singular  other  the  hereditaments  of  or  to  which  the 
said  Catherine  Gaskell,  or  any  person  in  trust  for  her,  was  or  were 
seised,  possessed,  or  entitled  by  virtue  of  the  said  will  of  the  said 
Matthew  Gaskell,  deceased,  or  in  her  own  right,  or  otherwise  howso- 
ever ;  to  hold  the  same,  with  the  appurtenances,  unto  the  said  Tho- 
mas Gaskell  and  James  Battersby,  their  heirs  and  assigns,  as  to  such 
?art8  thereof  as  were  freehold  of  inheritance,  to  the  use  of  the  said 
"bomas  Gaskell  and  James  Battersby,  their  heirs  and  assigns  for- 
ever, but  subject  to  such  estate  as  the  said  Sarah  Craskell  had  in  the 
said  cottage  at  Lowton  during  her  widowhood,  under  the  said  will 
of  the  saiu  Matthew  Gaskell ;  and  as  to  such  parts  of  the  said  pre- 
mises as  were  of  leasehold  tenure,  to  the  use  of  the  said  Thomas 
Gaskell  and  James  Battersby,  their  heirs  and  assigns,  during  the 
estate  therein  then  unexpired,  subject  to  the  rents  and  covenants  as 
therein  aforesaid ;  but  as  to  the  whole  of  the  said  premises,  upon  the 
trusts  and  forthe  purposes  thereinafter  contained. 

And  it  was  thereby  further  witnessed,  that,  for  the  considerations 
aforesaid,  she,  the  said  Catherine  Gaskell,  with  the  approbation  of 
the  said  Thomas  Robinson,  assigned,  and  the  said  Thomas  Robinson 
granted,  ratified,  and  confirmed,  unto  the  said  Thomas  Gaskell  and 
James  Battersby,  their  executors,  administrators,  apd  assigns,  the 
several  sums  of  money  therein  mentioned,  and  all  and  singular  other 
the  personal  estate  and  effects  of  the  said  Matthew  Gaskell,  deceased, 
of  or  to  which  the  said  Catherine  Gaskell  was  possessed  or  entitled 
in  anywise  howsoever,  and  all  other  the  personal  estate  of  the  said 
Catherine  Gaskell,  to  hold  the  premises  thereby  assigned  unto  the 
said  Thomas  Gaskell  and  James  Battersby,  their  executors,  adminis- 
trators, and  assigns,  subject,  as  to  the  sum  of  600/.  therein  mentioned, 
to  such  interest  as  the  said  Sarah  Graskell  had  therein  during  her 
widowhood  as  aforesaid,  but  upon  the  trusts  thereinafter  contained ; 
and  it  was  thereby  declared  that  the  said  trustees  should  stand  seised 
and  possessed  of  the  real  and  personal  estate  and  premises  thereby 
assigned,  and  the  interest,  rents,  issues,  profits,  and  annual  produce 
thereof,  in  trust  for  the  said  Catherine  Gaskell  until  the  said  intended 
marriage;  and  after  the  solemnization  thereof,  in  trust  for  the  said 
Catherine  Gaskell  during  her  natural  life,  for  her  separate  use ;  and 
firom  and  after  the  decease  of  the  said  Catherine  Gaskell,  as  to,  for, 


COUKT8  OF  CHANCERY,  1863.  14S 

Suahooie  v.  GaakfllL  * 

and  concerning  tbe  said  messuages  or  dweiling-hooses,  lands,  tene- 
ments, and  hereditameDts,real  estate,  household  goods,  and  forniture, 
and  premises  thereby  released  and  assigned  respectively  as  aforesaid, 
npoD  trust  to  sell  tbe  same  in  manner  therein  mentioned ;  and  as  to 
the  money  to  arise  by  such  sale,  it  was  declared  that  tbe  said  tmstees 
should  stand  possessed  thereof  in  trust  for  all  and  every  tbe  children 
and  child  of  the  said  Catherine  Gaskell,  as  well  by  tbe  said  Thomas 
Robinson  as  by  any  future  husband,  in  manner  therein  mentioned  ; 
and  in  case  there  should  not  be  any  child  of  the  said  Catherine  Gas- 
kell who  should  attain  a  Tested  interest  in  the  said  trust  moneys, 
stocks,  funds,  and  securities,  then  from  and  immediately  after  the 
decease  of  the  said  Catherine  Gaskell,  and  failure  of  h^  issue  as 
aforesaid,  the  said  trust  moneys  and  pemises,  and  the  securities  for 
the  same,  and  the  interest,  dividends,  and  annual  produce  thereof,  and 
also  the  hereditaments,  real  estate,  goods,  furniture^  and  premises 
thereby  released  and  assured,  not  actually  sold,  should  be  in  trust  for 
the  said  Thomas  Gaskell,  a  party  thereto,  his  heirs,  executors,  ad- 
ministrators and  assigns,  to  and  for  his  and  their  own  absolute  use 
and  benefit  ^ 

The  said  Catherine,  the  wife  of  the  said  Thomas  Robinson,  died 
in  June,  1S42,  and  she  did  not  levy  any  fine,  or  suffer  any  recovery, 
or  execute  any  disentailing  assurance  of  the  said  testator's  freehold 
estates  of  inheritance.  There  was  issue  of  tbe  marriage  between  the 
said  Thomas  Robinson  and  Catherine  Robinson  four  children,  namely, 
Thomas  Gaskell  Robinson,  her  heir  at  law,  Matthew  Robinson,  Ca- 
therine Robinson,  and  Margaret  Robinson.  Thomas  Gaskell  Robin- 
son entered  upon  the  entailed  lands,  and  executed  a  disentailing  deed 
to  his  own  use  in  fee  simple,  and  on  the  13th  March,  1851,  he  con- 
tracted to  sell  tbe  said  hereditaments  and  premises,  together  with 
certain  other  property,  to  the  above-named  defendant,  Thomas  Gas- 
kell; and  the  said  Thomas  Robinson,  in  respect  of  his  interest,  if  any, 
concurred  in  such  contract  An  objection  was  made  to  the  title,  on 
the  ground  that  under  the  will  of  the  said  testator,  Matthew  Craskell, 
and  the  events  which  had  since  happened,  and  the  said  subsequent 
dealings  with  the  estate,  the  said  Thomas  Gaskell  Robinson  did  not, 
on  the  death  of  the  said  Catherine  Robinson,  become  tenant  in  tail 
of  the  said  hereditaments,  but  that  the  same  descended  on  the  said 
Catherine  Robinson  in  fee  simple,  as  heir  of  her  said  father  and  sister, 
and  were  therefore  effectually  conveyed  by  her  said  marriage  settle- 
ment ;  or  that  if  the  said  Thomas  Gaskell  Robinson  did  become  such 
tenant  in  tail,  then  that  the  said  marriage  settlement  operated  as  a 
settlement  of  the  estate  by  the  curtesy  which  the  said  Thomas  Ro- 
binson would  have  been  entitled  to  if  such  settlement  had  not  been 
made.  The  questions  for  the  opinion  of  the  court  were  —  first,  wh^ 
ther,  under  the  will'  of  the  said  Matthew  Gaskell,  and  the  events 
which  subsequently  happened,  and  the  subsequent  dealings  with  the 
estate,  the  said  Thomas  Gaskell  Robinson  did,  on  the  death  of  the 
said  Catherine  Robinson,  become  tenant  in  tail  of  the  said  messuage, 
lands,  and  tenements  at  Burton  wood,  of  which  the  said  Matthew 
Gaskell  was  seised  in  fee  simple  as  aforesaid,  or  whether  the  said 
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Catherine  Robinson  was  tenant  in  fee  simple  thereof,  or  what  other 
estate  or  interest  she  had  therein ;  secondly,  if  the  c<)urt  should  be  of 
opinion  that  the  said  Thomas  Gaskell  Robinson  did  become  sach 
tenant  in  tail,  then  whether  the  said  marriage  settlement  did  or  did 
not  take  effect  as  a  settlement  of  the  said  hereditaments  during  the 
life  of  the  said  Thomas  Robinson  ;  and,  thirdly,  whether,  in  respect 
of  the  said  ground  of  objection,  a  good  and  marketable  title  to  the 
said  hereditaments  could  be  made. 

J.  V,  Prior^  for  the  plaintiff,  argued  that  the  will  conferred  estates 
tail  on  Catherine  and  her  sister  as  tenants  in  common,  with  cross- 
remainders  in  tail ;  and  that  as  Catherine's  estate  tail  was  not  barred, 
nothing  beyond  her  life  interest  was  bound  by  the  settlement.  On 
the  first  point  be  referred  to  Parr  v.  Swindels^  4  Russ.  283. 

FoUett  and  W*  M.  James,  for  the  defendants,  argued  that  the  will 
did  not  confer  estates  tail,  but  estates  for  life  on  Catherine  and  her 
sister;  for  admitting  that  if  this  had  been  a  gift  to.  one  person  only, 
with  a  similar  devise  over,  it  would  have  passed  %n  estate  tail,  that 
principle  would  not  govern  this  case,  where  the  gift  was  to  two  per- 
sons  who  could  not  intermarry,  namely,  Catherine  and  her  sister,  and 
there  was  no  authority  that  from  such  a  gift,  with  a  devise  over  of 
this  kind,  an  estate  tail  would  be  implied.  It  was  because  of  the 
absence  of  authority  that  the  opinion  of  the  court  was  required  on 
this  point.  If  they  took  life  estates  under  the  will,  the  reversion  in 
fee,  being  undisposed  of,  in  the  events  which  had  happened,  had  de- 
scended upon  Catherine,  and  was  well  settled  on  her  marriage.  How- 
ever, if  Catherine  took  an  estate  tail,  her  husband  concurred  in  the 
settlement,  and  it  would  bind  his  estate  by  the  curtesy  at  any  rate,  or 
the  children  might  have  a  right  to  have  the  settlement  rectified  in  their 
favor ;  so  that  in  any  case  her  eldest  son  could  not  alone  make  a  good 
title. 

Stuart,  V.  C,  said  that  he  thought  it  was  very  clear  that  the  will 
conferred  estates  tail  on  Catherine  and  her  sister  by  implication,  and 
that  the  settlement  vested  a  base  fee  in  the  trustees.^  His  Honor 
thought  that  the  husband  of  Catherine  took  no  estate  by  the  curtesy, 
and  on  that  point  he  referred  to  the  judgment  of  Lord  Hardwicke  in 
Casburne  v.  Scarf e,  1  Atk.  603 ;  2  J.  &  W.  194.  His  Honor  observed 
that  he  was  not  now  called  upon  ta  compel  the  purchaser  to  take  the 
title ;  but  if  he  had  been,  he  should  have  felt  no  hesitation  about  it 
The  objection  was  ingenious,  but  one  which  he  thought  the  court 
would  do  very  unwisely  to  entertain.  He  was  of  opinion  that  the 
title  was  marketable. 


1  See  MacUU  v.  ClarU^  2  Ld.  Baym.  77S. 
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RODGERS  V.  NOWILL.^ 
Febnuiy  22,  and  March  1, 1858. 

Breach  of  Injunction  —  Motion  to  Commit — Acquiescence. 

Aeqiiiescence  on  the  part  of  phunti^  who  have  obtained  an  injonction  rettraining  the  nae 
of  a  trade  mark,  in  order  to  conBtitute  a  ralid  defence  to  a  motion  b^  them  to  commit  foft 
breach  of  the  injanctioa,  most  be  inch  as  to  amount  almost  to  a  bcense  bj  them  to  the 
defendants  to  nse  the  trade  mark. 

This  was  an  appeal  from  the  decision  of  Stuart,  V.  C,  (reported 
17  Jur.  109 ;  s.  c.  ante,  p.  84,)  whereby  he  refused  to  commit  William 
Bodgers,  one  of  the  defendants,  for  an  alleged  breach  of  the  injanc- 
tion  granted  in  the  cause,  forbidding  the  use  by  the  defendants,  on 
cutlery  manufactured  and  sold  by  them,  of  the  trade  mark  commonly 
used  by  the  plaintiffs  on  cutlery  manufactured  by  themselves,  or  of 
any  colorable  imitation  thereof.  The  facts  of  the  case  are  fully  stated 
in  the  report  of  the  motion  to  commit  before  the  Yice-Chancellor, 

Matins  J  Q.  C,  and  Siee  appeared  for  the  plaintiffs,  in  support  of 
the  appeal ;  and 

Bacony  Q*  C,  and  Osborne^  for  the  defendants,  contra. 

Knioht  Bruce,  L.  J.  I  think  this  as  dear  a  case  of  a  contempt 
of  an  injunction  as  ever  was  brought  before  the  court  The  injunction 
granted,  in  terms  forbids  the  use  of  the  mark  '^  V.  R."  on  each  side 
of  a  crown,  and  the  words  ^  J.  Rodgers  &  Sons."  That  very  mark^ 
accompanied  by  those  very  words,  has  been,  since  the  injunction, 
used  by  the  defendants,  which  was  restrained  by  the  injunction. 
With  regard  to  the  additional  words  sometimes  or  frequently  used, 
(it  is  indifferent  which,)  "  celebrated  cutlery,"  instead  of  varying  the 
case,  or  making  it  better,  they  make  it,  in  my  opinion,  if  possible, 
worse.  Now,  if  there  had  been  the  great  delay  on  the  part  of  the 
plaintiffs,  after  being  aware,  as  it  is  suggested,  of  the  fact,  unless  it 
amounted  to  a  license,  I  know  not  that  it  would  make  the  breach  of 
the  injunction  better.  But,  upon  the  evidence,  I  do  not  believe  that 
they  have  been  aware  of  it.  I  do  not  believe  that,  if  they  had  been 
aware  of  it,  they  would  not  have  proceeded  sooner,  as  they  have  pro- 
ceeded now.  Upon  the  evidence,  I  have  no  doubt  whatever  that  this 
mark  and  these  letters  have  been  used  for  the  purpose  of  increasing 
the  sale  of  the  defendants'  cutlery,  by  enabling  them  or  assisting 
them  to  pass  it  off  as  the  cutlery  of  the  plaintiiSs.  I  am  of  opinion, 
therefore,  that  unless  a  mark  can  be  now  suggested  to  be  used  in 
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future,  which  we  shall  think  reasonable,  there  must  be  an  order  for 
committal. 

Turner,  L.  J.  This  case  appears  to  me  to  be  quite  as  clear  as  it 
appears  to  my  learned  brother.  The  injunction  granted  is  to  restrain 
the  defendants  from  using  a  particular  mark,  or  any  other  mark  or 
marks  so  contrived  or  expressed  as  by  colorable  imitation  or  otherwise, 
to  represent  that  the  penknives,  pocket-knives,  or  other  articles  of 
cutlery  manufactured  and  sold  by  the  defendants,  are  the  same  as  the 
penknives,  pocket-knives,  or  other  articles  of  cutlery  manufactured 
by  the  plaintiffs.  Now,  it  is  first  said,  on  the  part  of  the  defendants, 
that  the  plaintiffs  have  abandoned  the  mark  ^  J.  Rodgers  &  Sons,** 
and  have  used  a  different  mark;  but,  upon  the  evidence  in  this  case, 
I  entertain  no  doubt  whatever  that  the  plaintiffs  have  not  abandoned 
the  mark  *<  J.  Rodgers  &  Sons ; ''  for  it  stands  thus :  —  On  the  one 
side,  the  affidavit  says  that  the  mark  "  J.  Rodgers  &  Sons  "  has  been, 
since  the  injunction,  extensively  used,  or  usually  used,  (I  am  not  certain 
of  the  terms,)  by  the  plaintiffs ;  and  on  the  other  side,  we  have  only 
the  affidavits  of  two  workmen,  one  of  whom  says  he  made  penknives 
for  the  plaintiffs  for  a  period,  I  think  of  four  years,  and  has  ftieen  since 
wx)rking  for  his  own  benefit  for  the  period  of  four  years  more;  and 
that  he  made  those  penknives,  and  that  he  never  made  any  for  the 
plaintiffs  with  the  mark  "  J.  Rodgers  &  Sons ;  **  which  is  perfectly 
consistent  with  the  other  people  navin^  made  them  for  the  plain- 
tiffs, with  the  same  mark,  '<  J.  Kodgers  oc  Sons."  Another  witness 
says,  ^  I  manufactured  and  worked  for  the  plaintiffs,  I  never  made, 
and  I  never  saw  made,  for  the  plaintiffs "  —  not  that  he  never 
saw  penknives  made  or  manufactured  by  the  plaintiffs  with  that 
mark  upon  them,  but  that  he  never  saw  them  actually  made.  That 
is  the  expression  contained  in  his  affidavit;  and,  therefore,  on  the 
balance  of  the  evidence  in  this  case,  I  entertain  no  doubt  that  the 
plaintiffs  have  used  the  mark,  "  J.  Rodgers  &  Sons,"  and  that  there 
has  been  no  abandonment  of  it.  Then,  on  the  question  of  acqui- 
escence, I  take  it  that  where,  in  a  case  of  this  description,  there  has 
been  an  injunction  granted  by  this  court,  acquiesoence,  to  be  admitted 
as  a  defence  to  a  motion  to  commit  for  a  breach  of  the  injunction, 
must  be  made  out  to  amount  to  a  license  almost  entitling  the  party 
complained  of  to  maintain  a,  bill  for  a  license  for  the  use  of  that 
mark ;  in  fact,  that  it  must  be  shown  that  there  has  been  a  description 
of  acquiescence  constituting  an  entirely  new  right  in  the  defendant 
It  is  perfectly  clear  to  my  mind  that  there  has  not  been  any  such 
acquiescence  as  to  entitle  the  defendants  to  set  up  any  such  right  in 
themselves.  I  am  of  opinion,  therefore,  unless  the  defendant  William 
Rodgers  satisfies  us  that  he  intends  to  use  and  undertakes  to  use,  a 
particular  mark,  which  will  not  interfere  with  the  plaintiffs'  marks, 
there  must  be  an  order  for  commitment 

Knight  Bruce,  L.  J.  We  having  declared  our  opinion  that  it  is  a 
breach  of  the  injunction,  the  defendant  must  pay  the  costs  of  the 
original  motion,  and  must  be  committed,  unless  he  can  propose  ana* 
ther  mark  which  shall  be  satisfactory  to  the  court 
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It  was  tben  a^eed  between  the  parties  that  the  caae  shoald  stand 
over  for  a  week,  for  the  purpose  of  a  mark  being  proposed  by  the 
defendaat,  in  accordance  with  the  xeqoisition  of  the  coort 

March  1.  The  defendant  proposed  to  vary  the  mark  hitherto  used, 
by  the  adoption  of  the  name  of  '^  Wiiliani  Rodgers "  instead  of 
^  John  Rodgers  &  Sons ; "  whereupon  the  court,  upon  the  .defendant 
undertaking  to  use  no  othcfr  mark  than  the  one  proposed,  made  no 
further  order  upon  the  motion,  except  for  payment  of  the  costs  of  the 
original  motion. 


Cowley  v.  Watts.* 

March  1, 1853. 

Vendor  and  Purchaser —  Cantract  by  Letters  between  Agents —  SpC' 
cific  Performance  —  Auction —  Conditions  of  Sale  —  Incorporation. 

A  party  direet6d  hia  agent  to  boy  a  leaae  of  a  honM  for  3,200/.,  and  sign  an  agreement  Thia 
agent  wrote  to  the  agent  of  the  owner,  offering  S,200L  The  owner  wrote  across  the  last* 
mentioned  letter,  '*  I  agree  to  sell  mj  hoose  upon  these  terms ; "  and  thereni^n  the  agent 
of  the  owner  wrote  to  the  a^nt  of  the  other  party,  **my  employer  will  taJce  yonr  offer;" 
and  added,  '*  make  an  appomtment  to  meet  to  draw  the  agreements.**  The  day  following, 
the  agent  of  the  purchaser  said  that  hia  employer  had  dowd  on  another  honse :  — 

Sdd,  that  the  letters  eonsUtnted  a  eontract  to  bny,  and  specifio  performance  was  decreed, 
with  costs. 

A.  and  his  agent  attended  an  auction  for  the  sale  of  a  honse,  at  which  certain  conditions  of 
sAle  were  exhibited,  and  with  which  thev  became  acquainted.  A.  afterwards,  through  hit 
agent  and  the  agent  of  the  rendor,  purchased  the  same  house:  — 

Held,  that  the  particulars  of  sale  were  not  incorporated  with  the  purchase,  and  therefore  not 
binding  on  tne  purchaser. 

• 

The  bill  in  this  case  was  filed  by  a  vendor  to  compel  the  specific 

S^rformance  of  a  contract  by  Mr.  Watts  for  the  purchase  of  The 
erkelcy  Arms,  situate  in  John  Street,  Berkeley  Square.  The  con- 
tract sought  to  be  established  was  entered  into  between  the  agents 
of  the  parties  under  the  following  circumstances :  —  On  the  16th 
March,  1851,  the  defendant  wrote  to  Mr.  Cronin,  his  agent,  thus:  — 
^  I  hereby  authorize  you  to  purchase  the  lease  of  The  Berkeley  Arms, 
John  Street,  for  any  sum  not  exceeding  3,200/.,  and  sign  an  agree- 
ment, according  to  your  discretion,  and  pay  a  deposit  for  me, 
and  as  mv  agenf  Mr.  Cronin,  on  the  23d  of  the  same  month, 
wrote  to  the  plaintiff's  agent  as  follows :  —  '<  I  called  on  yonr  client 
(the  plaintiff)  in  consequence  of  your  letter,  but  his  lowest  price  he 
stated  to  be  3,500/.  As  that  was  the  case,  I  made  him  no  offer.  I 
am  now  commissioned  to  offer  3,200/.,  which  is  our  very  utmost  prise, 
and  I  shall  be  glad  to  hear  from  you  in  a  day  or  two  on  the  subject 
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If  my  employer's  offer  is  not  taken,  it  sidkes  me  \he  property  will 
fall  several  hundreds  more  in  realizing  valae."  Mr.  Cowley,  the  plain- 
tiff, having  called  upon  his  agent  on  the  25th  Mareh,  the  foregoing 
letter  was  produced,  when  he  wrote  across  it,  *'  I  agree  to  sell  my 
house  upon  these  terms;"  and  immediately  afterwards  the  agent 
wrote  to  Mr.  Cronin,  "  My  employer,  Mr.  Crowley,  will  take  your 
offer  of  3,200/.  for  The  Berkeley  Arms.  Will  you,  therefore,  be  pleased 
to  write  me  an  appointment  to  meet  upon  the  premises  to-monrow, 
to  draw  the  "  agreements  ?  "  The  day  following  Mr.  Cronin  replied, 
^  I  beg  to  inform  you  that  my  employer  has  closed  on  another  house. 
Mr.  Cowlev  has,  I  think,  been  mistaken  in  holding  out  so  long." 
Prior  to  the  above  correspondence  taking  place,  the  plaintiff  had 
offered  the  house  in  question  for  sale  at  Caraway's ;  and  it  was  ad- 
mitted that  both  the  defendant  and  Mr.  Cronin  were  present  at  the 
auction,  and  that  both  saw  the  following  clause  in  the  particulars  of 
sale:— -<<  The  vendor  shall  deliver  to  the  purchaser,  or  his  solicitor, 
an  abstract  of  his  title  to  the  property  comprised  in  this  particular, 
which  is  held  by  two  leases,  the  one  granted  by  T.  H.  for  thirty-two 
years  from  Lady-day,  1839,  and  the  other  is  dated  January  16, 1852, 
and  granted  by  the  persons  claiming  under  the  said  T.  H.,  deceased, 
to  the  vendor,  and  commencing  Lady-day,  1869,  for  thirty-one  years, 
less  ten  davs;  and  it  is  stipulated  that  such  abstract  shall  commence 
with  such,  leases  respectively,  and  that  the  purchaser  shall  not  require 
the  production  of,  or  inquire  into,  or  object  to  the  lessor's  title,  or  to 
the  covenants  in  the  said  leases  respectively  contained ;  and  all  reel* 
tals  contained  in  such  leases  shall  be  deemed  conclusive  evidence  of 
the  facts  therein  stated  or  recited ;  and  the  vendor  shall  not  be  called 
upon  to  produce  any  deed  or  document  not  in  his  possession,  and 
which  may  be  mentioned  or  recited  in  either  of  such  leases,  whether 
for  the  verification  of  the  abstract  or  otherwise ;  and  no  objection 
shall  be  made  or  taken  that  the  said  leases  are  underleases,  and  they 
shall  respectively  be  taken  to  have  been  well  granted ;  and  the  last 
receipt  for  rent  paid  shall  be  deemed  conclusive  evidence  of  the  proper 
performance  of  the  lessor's  covenantis  to  the  time  of  completion." 

Temple  and  Biltong  for  the  plaintiff,  argued  that  the  letters  of  the 
23d  and  25th  March  confirmed  and  concluded  the  contract  for  pur- 
chase. The  defence  set  up  in  the  answer,  that  it  was  a  mere  treaty, 
evidenced  by  the  words  "  to  draw  the  agreements,"  could  not  be  main- 
tained. Those  words  referred  to  nothing  more  than  the  spirits  and 
other  articles  remaining  on  the  premises,  and  which  were  to  be  pur- 
chased by  Mr.  Watts  by  valuation  and  agreement  between  him  and 
Mr.  Cowley.  The  case  of  Ogilvie  v.  Foljambe,  3  Mer.  53,  was  con- 
clusive that  this  was  a  contract  concluded,  and  not  a  mere  treaty  to 
purchase.  Blakeley  v.  Smithy  11  Sim.  150,  and  Owen  v.  Thomas^  3 
My.  &  K.  353,  also  supported  this  view.  Then,  with  respect  to  the 
interest  of  the  vendor  in  the  premises,  no  ignorance  of  that  could  be 
set  up,  for  it  was  clearly  admitted  that  the  particulars  oi  sale  were 
well  known  to  the  defendant 
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WiUcoek  and  Eoger$^  for  the  defendant,  urged  that  the  correspond* 
ence  showed  a  mere  treaty  to  purchase,  and  not  a  concluded  bai^in ; 
bat  even  were  it  considered  to  be  more  than  that,  then  it  was  not 
the  agreement  which  the  parties  intended  to  enter  into.  It  was  also 
insufiicient  in  point  of  law.  It  was  not  a  contract  for  the  pnichase 
of  a  lease,  bat  for  a  larger  interest  EbukUesUme  ▼.  Briscoe^  11  Ves. 
563 ;  Siratfard  v.  Boiwarih,  S  V.  &  B.  341 ;  Oi^es  ▼.  Parker j  8  M. 
&  W.244. 

BoMiLLT,  MB.    In  this  case  there  are  two  questions  for  my  deci- 
sion ;  the  first  is,  whether  the  letters  which  have  been  read  amount  to 
a  contract  to  purchase,;  and  if  so,  whether  it  is  such  a  contract  as 
this  court  will  specifically  enforce  the  performance  of.     Now,  as  to 
the  first,  I  entertain  no  doubt  whatever.    The  two  letters  of  the  16tb 
and  23d  March,  and  the  answer  to  the  letter  of  the  25th,  constitute  a 
contract,  such  as  this  court  is  in  the  habit  of  enforcing  every  day. 
The  defendant  says  the  letters  are  a  mere  matter  of  treaty;  but  Lf 
more  than  that,  they  do  not  set  forth  explicitly  the  terms  of  the  deal- 
ing.    I,  however,  think  this  is  a  distinct  offer  of  2fiO0L  for  something 
which  is  as  sufficiently  dear  and  distinct    An  objection  which  was 
urged,  that  Mr.  Cronin  had  no  authority  to  purchase  the  lease  and 
pay  a  deposit,  I  think  cannot  be  supported.     He  had  authority  to  do 
so ;  and  what  is  done  by  the  agent  is  done  by  the  principal,  if  within 
the  scope  of  the  instructions ;  which  was  so  here.     The  particulars 
of  sale  show  that  both  the  principal  and  agent  were  perfectly  aware 
of  what  interest  the  vendcMr  possessed  in  the  house,  for  both  of  them 
were  at  the  sale  by  auction,  and  had  the  particulars  of  sale  in  their 
possession.     Under  these  drcumstancas,  the   defendant  cannot  be 
allowed  to  esy  he  was  ign(»ant  of  the  plaintiff's  interest    I  find  that 
a  sum  of  3,200^  was  o&red,  and  it  was  undoubtedly  unoonditionsily 
accepted ;  and  the  principles  of  the  court  are  such,  I  think,  as  to  bind 
the  defendant  to  his  o£fer.    It  is  then  said  that  the  purchase  by  the 
defendant  involves  a  purchase  according  to  the  oon«Uiions  of  sale ; 
but  I  am  of  a  totally  different  opinion.    In  tiie  case  of  C^vie  v. 
Foljambej  the  purchaser  had  undoubtedly  been  to  the  auction  ],  and 
although  he  did  not  then  purchase  of  the  auctioneer,  yet  he  after- 
wards went  to  him  and  offered  to  treat  with  him  or  with  bis  principal, 
which  was  exactly  the  same  thing  as,  and  in  £aict  was,  treating  to  pur- 
chase upon  the  conditions  of  sale.    The  eontract  was  concluded  upon 
those  conditions  of  sale.     In  this  case  there  is  nothing  more  in  it 
than  the  fact  that  the  purchaser  knew  that  the  property  had  been  put 
up  for  sale  upon  certain  terms  and  conditions ;  aiul  if  that  fact  were 
sufficient  to  incorporate  it  into  the  treaty  for  purchase,  it  would  make 
it  impossible  to  sell  property  without  particularly  stating  in  the  con* 
ditions  of  sale  what  time  would  be  sufficient  to  prevent  such  incorpo- 
ration.    This  is  a  contract,  not  through  the  auctioneer,  but  through 
other  persons.     If  the  defendant  had  said,  '<  I  am  willing  to  take  the 
property  upon  the  conditions  stated  at  the  sale,"  some  ground  might 
have  been  shown  for  the  argument     As  to  the  expression  ^  to  come 
and  draw  the  agreements,"  I  think  it  merely  meant  to  sign  the  con- 
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tract  and  conditions  of  sale  and  purchase,  and  nothing  more.  I  am, 
therefore,  of  opinion  that  this  was  a  contract  for  the  purchase  of  The 
Berkeley  Arms,  John  Street,  and  not  a  treaty  to  purchase,  if  the 
defendant  has  not  accepted  the  title,  there  mast  be  the  ordinary  refer- 
ence for  the  purpose  of  making  one.  Decree  specific  performance  for 
the  purchase  of  the  house  known  as  '^  The  Berkeley  Arms,"  John 
Street,  Berkeley  Square,  with  costs  up  to  the  hearing,  so  far  as 
increased  by  a  resistance  to  the  title 


Neathwat  v.  Reed.^ 

Jumarj  20,  1853. 

Wtllf  Construction  of^^  "  Surviving  Children  "  —  Practice  —  Appeal 

— Claim. 

A  testatrix,  by  her  will,  bequeathed  **  to  mj  sister  C.  N.'s  sarviTing  children  SOL  eacb,^  and 
aabseqnently  proceeded  as  follows: — "I  ^re  and  bequeathe  nnto  my  sister,  C.  K^  the 
interest  of  my  funded  propertjr  for  and  during  her  natunl  life,  and  after  her  decease  such 
property  to  be  equally  dinded  between  her  surriying  children."  One  of  C.  K.'s  children, 
who  sunrived  the  testatrix,  died  in  C.  N.'s  lifetime :  — 

Edd^  that  "  surriring  children,"  in  the  second  gift,  meant  children  surriying  C.  N.,  although 
in  the  first  gift  it  meant  suryiving  the  testatrix. 

Upon  an  appeal  from  the  whole  order  made  on  a  **  daim,"  the  plainti£P  begins. 

Elizabeth  Lynch,  by  her  will,  dated  the  12th  June,  1828,  after 
flaking  certain  specific  and  pecuniary  legacies,  amongst  the  latter 
ot  'which  was  the  following,  "  and  to  my  sister  Catharine  Neathway's 
survMngf  children  30t  each,"  proceeded  as  follows: — "I  give  and 
bequeathB  unto  my  sister,  Catharine  Neathway,  the  interest  of  my 
funded  properly  (whatsoever  may  be  remaining  after  the  legacies  are 
paid)  for  and  ^ring  her  natural  life,  and  after  her  decease,  such  pro- 
perty to  be  equally  divided  between  her  surviving  children.  It  is  also 
my  desire  that  the  money  which  will  be  derived  from  the  funds  at 
my  decease,  by  the  will  of  my  late  husband,  John  Lynch,  with  the 
money  I  may  have  at  the  savings  bank  at  Southampton,  should  be 
first  used  in  paying  the  before-mentioned  legacies,  ana  which  moneys 
my  executors  are  hereby  authorized  and  empowered  to  take  for  the 
purpose ;  and  if  those  moneys  should  not  be  sufficient  to  do  so,  then 
they  are  to  sell  out  from  the  3i.  per  cent,  consols  enough  to  defray 
that  expense ;  the  remainder  then  left  in  the  3/.  per  cent,  consols  to 
be  made  use  of  to  my  sister,  Catharine  Neathway,  and  to  her  surviv- 
ing children,  as  before-mentioned."  The  testatrix  died  shortly  after 
the  date  of  the  will,  at  which  time  her  sister,  Catharine  Neathway 
had  five  children  living ;  one  of  them  died  in  the  lifetime  of  Catha- 
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rine  Neathway.  Catharine  Neathway  received,  daring  her  lifetime, 
all  the  interest  of  the  residnary  estate  of  the  testatrix,  and  died  on  the 
4th  Jaly,  1845,  leaving  four  children  her  sarviving.  The  question 
was,  whether  tbe  representative  of  the  child  who  died  in  the  lifetime 
of  the  tenant  for  life  was  entitled  to  a  share  of  the  fund.  Stuart,  V. 
C,  decided  that  he  was  not,  and  that  the  plaintiff,  who  was  one  of 
the  four  surviving  children  of  Catharine  Neathway,  was  entitled  to 
one  fourth  of  the  fund.  This  was  an  appeal  from  that  decision. 
The  order  was  made  upon  ^  claim."    A  question  was  now  raised  by 

Elmsleyy  for  the  appellant,  as  to  which  side  had  the  right  to  begin* 

Knight  Bbuoe,  L.  J.  We  decided  this  very  point  on  a  previous 
occasion. 

Lord  Chancellor,  (Lord  Cranworth.)  That  very  point  was  deci- 
ded by  Elnight  Bruce,  L.  J.,  and  myself,  when  lord  justice,. namely, 
that  where  it  was  an  appeal  from  the  whole  order  made  on  a  claim, 
the  plaintiff,  by  analogy  to  the  parties  upon  an  appeal  in  a  cause, 
shomd  begin.    This  is  not  properly  a  motion,  it  is  an  appeal  cause. 

Gaims^  for  the  plaintiff.  The  simple  question  is,  whether  the 
words,  "  and  after  her  decease,  such  property  to  be  equally  divided 
between  her  surviving  children,"  mean  surviving  at  the  death  of  the 
testatrix,  or  at  the  death  of  the  tenant  for  life. 

[Knigut  Bruce,  L.  J.  Ar^  not  the  words  almost  identical  with 
the  words  in  Oripps  v.  Wokotty  4  Mad.  11.] 

The  only  possible  ground  for  contending  that  these  words  point 
to  the  death  of  the  testatrix,  are  the  words  in  the  first  part  of  the  will, 
"  and  to  my  sister  Catharine  Neathway's  surviving  children,  301.  each." 

Knight  Bruce,  L.  J.  Had  Mrs,  Neathwsiy  lost  any  child  at  the 
date  of  the  will  ?  (This  did  not  appear.)  If  she  had  had  no  other 
children,  then  the  "  surviving  children"  in  the  first  instance,  would 
mean  surviving  at  the  death  of  the  testatrix ;  but  if  she  had  had  a 
child  that  died  before  the  date  of  the  will,  then  the  expression  might 
mean  tbe  children  living  at  that  very  moment.] 

I  submit  that  this  ^ft  of  the  legacies  does  not  affect  the  con* 
Btruction  which  is  to  be  put  upon  the  latter  gift.  "  Surviving  "  must 
be  construed  relatively ;  and  in  the  absence  of  any  thing  to  the  con- 
trary, the  court  applies  it  to  the  period  of  division  or  distribution  of 
the  particular  subject-matter ;  so  the  period  of  distribution,  as  to  the 
first  gift,  would  be  the  death  of  the  testatrix,  and  that  of  the  second, 
the  death  of  the  tenant  for  life ;  and  I  submit  there  is  no  inconsist- 
ency in  this. 

Elmsley  and  Younge^  for  the  appeaL  The  real  question  is,  whether 
the  gift  to  the  children  of  the  tenant  for  life  vested  at  the  death  of  the 
testatrix,  in  which  case  the  plaintiff  would  take  a  fifth  only,  or  at  tbe 
death  of  the  tenant  for  life.  The  Yice-Chancellor  decided  that  the 
question  was  with  respect  to  what  time  a  meaning  was  to  be  put 
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apon  the  word  '<  aaTviving^"  and  that  that  was  when  the  fand  wasto 
be  distributod.  We  submit  that  the  testatrix  has  herself  put  a  mean* 
ing  upon  the  word  '^  surviving,"  where  it  occurred  in  the  gift  of  the 
30/.  legacy,  which  is  iiicoasisteat  with  th^  Vice- Chancellor's  decision, 
and  that  the  vesting  took  place  at  the  death  of  the  testatrix.  It  is  a 
clear  rule  of  law,  that,  where  a  definite  meaning  has  been  put  upon 
words  by  a  testator,  that  meaning  is  to  be  carried  out  through  the 
whole  wilL  We  submit  that  the  gift  of  this  fund  vested  in  the  five 
children  at  the  death  of  the  testatrix,  [On  the  point  as  to  vesting 
they  cited  1  Jarm.  Wills,  763  —  '<  But  even  though  there  be  no  other 
gift  than  the  direction  to  pay  or  distribute  in  fut»ro<,  yet  if  such  pay- 
ment or  distribution  appear  to  be  postponed  for  the  convenience  of 
the  fund  or  property,  the  vesting  will*  not  be  deferred  until  the  period 
in  question."    They  cited  also  Leeming  v.  SherraUj  2  Hare,  14.] 

OaimeSf  in  reply,  referred  to  Taylor  v.  Beverly^  1  OolL  108. 

Lord  Chancellor,  (Lord  Cranworth.)  I  think  that  the  judgment 
of  the  Vice-Chancellor  was  perfectly  right  The  question  as  to  what 
is  meant  by  the  term  ^  surviving  children  "  is  often  one  of  considera- 
ble difficulty,  the  phrase  being  often  used  by  a  testator  without  him- 
self knowing  what  it  means.  In  such  cases  we  must  resort  back  to 
the  rules  of  construction  to  assist  us  in  determining  its  meaning. 
Originally  there  was  a  leaning  on  the  part  of  the  courts  to  hold  that 
'^  surviving"  meant  at  the  moment  at  which  the  will  begins  to  speak, 
namely,  the  death  of  the  testator ;  this  .was  to  carry  out  the  rule  in 
favor  of  vesting,  ^ut  I  think  tha^  the  modem  leaning  of  the  courts 
has  been  to  say,  that  the  real  test  ought  to  be  to  look  to  the  whole  of 
the  instrument,  and  see  what  really  was  intended.  In  my  opinion  it  is 
a  very  safe  rale  to  say,  that  when  a  testator  gives  property  to  a  per- 
son for  life,  and  after  his  death  to  his  ^  surviving  children,"  the  mean- 
ing of  that  must  be,  the  children  that  survive  when  the  interest  that 
was  given  to  the  tenant  for  life  becomes  exhausted  by  the  death  of 
that  party.  If  there  was  nothing  in  this  case  but  the  gift  of  ^'  my  funded 
property  to  Catharine  Neathway  for  and  during  her  natural  life,  and 
after  her  decease  such  property  to  be  equally  divided  between  her 
surviving  children,"  she  having  had  five  children,  but  only  four  at  her 
death,  these  four  would  be  entitled.  But  then  it  is  said  —  admitting 
that  such  would  in  that  case  be  the  rule  which  would  govern  this 
case,  there  is  something  in  this  case  to  take  it  out  of  that  rule, 
namely,  that  there  were  gifts  of  legacies  of  30^  each  to  the  ^  sur- 
viving children "  of  Catharine  Neathwuy,  not  depending  upon  the 
life  of  Catharine  Neathway,  and  therefore  that  the  testatrix  bad 
herself  given  a  meaning  to  '^surviving  children,"  which  was,  sur- 
viving at  the  death  of  the  testatrix ;  and  it  was  contended  that  the 
phrase  must  have  the  same  meaning  in  the  subsequent  part  of  the 
will.  I  cannot  accede  to  that  argument  I  think  the  context  may 
show  a  very  different  meaning  in  the  other  part  of  the  will ;  and 
that  in  the  present  case  it  does  sa 
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Knight  Bruoe,  L.  J.  The  gift  in  question  ia  in  these  words :  — - 
[His  lordship  read  the  words.]  Now/ unless  there  be  an  explanatory 
context,  that  must  be  taken  to  mean  the  children  who  may  happen 
to  be  living  at  the  death  of  the  survivor  of  Catharine  Neathway  and 
the  testatrix,  which  survivor  was  Catharine  Neathway.-  The  argu- 
ment, however,  is,  that  there  isan  explanatory  context,  which  is  found 
to  show  that  the  word  '^  surviving  "  is  not  used  in  the  ordinary  sense, 
but  in  a  particular  and  descriptive  sense,  excluding  the  ordinary  inter- 

Eretation ;  and  that  argument  is  plausible,  for  the  testatrix  begins 
er  will  thus :  —  [His  lordship  read  the  earlier  passage.]  Now,  it 
would  be  favorable  to  Mr.  Elrasley's  argument  if,  before  the  date  of 
the  will,  Catharine  Neathway  had  lost  a  child;  that  would  explain  at 
once,  if  it  required  an  explanation,  the  use  of  so  singular  a  word  in 
that  place ;  and  I  will  assume,  for  the  purpose  of  the  argument,  the 
fact  to  have  been  so ;  and  so  assuming,  although  most  certainly  it 
adds  to  the  plausibility  of  the  argument,  yet  it  leaves  it  in  my  mind 
a  matter  of  very  considerable  doubt  —  too  doubtful  to  agree  to  dis- 
turb the  decision  of  the  court  below. 

Turner,  L.  J.  My  opinion  in  this  case  entirely  coincides  witb 
that  expressed  by  the  Lord  Chancellor.  [His  lordship  then  read  the 
terms  of  both  gifts.]  Now,  the  argument  of  the  appellant  as  to  the 
gift  in  remainder  is,  that  the  term  "surviving  children,"  having 
obtained  a  meaning  in  the  first  gift,  must  receive  the  same  meaning 
in  the  second  gift  Now,  the  reason  why  the  phrase  in  the  first  clause 
must  receive  the  construction  of  '^  surviving  at  the  death  of  the  testa- 
trix "  is,  because  there  is  no  other  period  to  which  the  term  "  surviv- 
ing "  could  apply.  But  the  same  observatioYi  does  not  apply  to  the 
second  clause ;  there  are  two  periods  to  which  the  word  could  there 
apply  —  either  children  surviving  the  testatrix,  or  children  surviving 
the  tenant  for  life  —  and  the  question  is,  to  which  of  those  periods  it 
applies.  Now,  it  is  an  established  rule,  that,  if  possible,  some  effect 
must  be  given  to  every  word  of  the  will.  Now,  if  the  gift  had  been 
to  Catharine  Neathway  for  life,  and  after  her  decease  to  "  her  child- 
ren," it  would  have  given  it  to  all  her  children.  But  I  think  that 
some  effect  must  be  given  to  the  word  "  surviving,"  and  that  the 
proper  effect  is  "  surviving  Catharine  Neathway."  In  this  opinion  I 
am  confirmed  by  the  case  of  Wordsworth  v.  Woody  1  H.  L.  C.  129. 

Appeal  dismissed^  wUh  costs. 
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Registration  qf  Judgment —  Satisfied  Term  a  Protection —  Compefh 

sation  —  Costs. 

If  a  jadgment  be  not  re-registered  within  five  years  after  its  first  registration,  as  against  a 
purchaser  wiA  notice  of  a  re-rcgistration  made  a  little  more  than  fire  yean  after  the 
original  registration,  bnt  less  than  five  years  before  the  exeontion  of  the  conveyance  to  hia, 
it  is  void  under  the  provisioni  of  the  statnte  a  &  a  Vict  e.  1 1,  t.  4. 

A  satisfied  term,  anigned  in  triitt  for  a  pnnshaser  for  valne,  withont  notice  of  a  jndgmenl 
before  the  31st  December,  1845,  although  extinguished  on  that  day  by  the  8  ft  9  Vict 
c.  112,  is,  by  the  1st  section  of  that  act,  a  protection  to  a  subsequent  purchaser  from  him, 
without  any  fresh  deelaration  of  trust  or  assignment  in  favor  of  soch  subsequent  jmr- 
chaser. 

A  defect  in  the  title  to  a  smafi  piece  of  land,  over  which  lay  the  approach  to  a  house  and 
oUier  land,  the  main  subject  of  a  purchase,  waa  a  matter  for  compensation,  where  the  om- 
tract  contained  a  condition  for  compensation,  if  any  mistake  or  omission  should  be  dis- 
covered in  the  description  of  the  property.  In  a  suit  for  specific  performance,  by  a  vendor 
against  a  purchaser,  the  Master  reported  that  a  ^od  title  was  first  shown,  pending  the 
reference  to  him,  except  as  to  a  small  portion,  which  the  court  considered  a  subject  of 
compensation.  Costs  were  given  to  the  defendant  up  to  the  date  of  amending  the  bill, 
and  to  the  plaihtiir  aftenraras. 

This  was  a  suit  by  the  vendor  of  certain  property,  against  the  pur* 
'  chaser,  for  specific  performance  of  his  contract  The  vendor  was  a 
mortgagee,  with  a  power  of  sale,  under  an  indenture  of  mortgage 
dated  the  30th  January,  1844.  The  property  was  in  the  first  instance 
put  up  for  sale  by  auction  under  certain  printed  conditions ;  and 
subsequently  the  sale  not  having  taken  place,  on  the  10th  December, 
1846,  it  was  sold  by  private  agreement,  subject  to  the  same  condi- 
tions of  sale,  for  the  sum  of  1,150^  The  property  was  described  as  a 
dwelling-house  and  outbuildings,  with  land  adjoining,  containing 
24a.  Or.  27p.,  more  or  less,  being  freehold,  except  about  twenty*ux 
perches  of  copyhold.  There  was  the  usual  conditions  for  compensa* 
tion,  ^  if  any  mistake  or  omission  should  be  discovered  in  the  descrip* 
tion  of  the  property."  On  the  2oth  December,  1846,  the  purchaser 
was  let  into  possession,  but  the  purchase*money  was  not  paid.  The 
defendant  refused  to  complete  his  contract,  on  the  ground  that  the 
plaintiff  had  not  shown  a  good  title,  by  reason  of  two  judgments, 
which  were  registered  respectively  on  the  6th  May  and  the  26th  No- 
vember, 1843,  against  the  mortgagor.  It  appeared,  however,  that  the 
mortgagee  had  no  notice  of  these  judgments,  and  that  by  the  mort- 
gage deed  of  the  30th  January,  1844,  a  satisfied  term  of  1,000  years 
iQ  the  freehold  parts  of  the  said  premises,  which  had  been  created  in 
1818,  was  assigned  to  a  trustee  for  the  mortgagee  for  the  better  secu- 
ring his  mortgage  debt  and  interest,  and  subject  thereto,  in  trust  to 
attend  the  inheritance.     The  bill  in  this  suit  was  filed  on  the  23d 
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Marchy  1848,  and  ameoded  on  the  10th  Deoember,  in  the  same  year. 
The  eause  came  on  for  hearing  on  the  24th  May,  1850,  when  a  de- 
cree was  made  of  that  date  for  specific  performance,  with  the  nsnal 
reference  as  to  title,  having  regard  to  the  terms  of  the  contract. 
By  his  report,  dated  the  24th'  May,  1852,  the  Master  foand  that  a 
good  title  conld  be  made  to  all  the  estate,  except  such  part  as  was 
copyhold,  comprising  about  three  roods  and  twenty-nine  perches,  and 
that  snch  good  title  was  first  shown  on  the  7th  May,  1852.  The 
report  was  not  excepted  to.  Pending  the  reference,  on  the  9th  No- 
vember, 1850,  the  two  judgments  were  re-registered,  and  notice 
thereof  was  then  given  to  the  defendant  The  cause  now  came  on 
for  hearing  ^n  farther  directions;  and  the  objections  now  made  by 
the  defendant  were,  first,  that  the  two  jndgments  were  a  charge  upoA 
the  inheritance  as  against  the  mortgagee  and  all  claiming  under  him, 
and  that  the  attendant  term  was  not  a  protection  to  him  within  the 
provisions  of  the  8  &  9  Vict.  c.  112;  and,  secondly,  that  the  defect 
of  title  to  the  copyholds  could  not  be  the  subject  of  compensation, 
because  that  part  of  the  property  was  essential  to  the  enjoyment  of 
the  rest,  as  the  approach  to  the  house  lay  over  it 

JUalinSj  Q.  C^  and  Sdllettj  for  the  plaintiff,  said  that  the  vendor 
was  ready  to  make  compensation  in  respect  of  the  copyhold. 

JZ  Sievens^  {Baca%  Q.  C,  with  him,)  (or  the  defendant,  referred  to 
the  4th  section  of  2  fc  3  Vict  c.  11,  which  enacts  that  all  judgments 
registered  under  the  provisions  of  the  1  &  2  Vict  c  110,  ^  shall,  after 
the  expiration  of  five  years  from  the  date  of  the  entry  thereof  be  null 
and  void,  against  lands,  tenements,  and  other  hereditaments,  as  to 
purchasers,  mortgagees,  or  creditors,  unless  a  like  memorandaip  or 
minute  as  was  required  in  the  first  instance  is  again  left  with  the 
senior  Master  of  the  Common  Pleas  within  five  years  before  the  exe- 
cution of  the  conveyance."  He  argued  that  this  provision  was  satis- 
fied by  the  registration  of  a  judgment  within  five  years  before  the 
conveyance  to  a  purchaser,  although  somewhat  more  than  five  years 
had  elapsed  between  such  registration  and  the  first  registration  of  such 
judgment  —  the  object  of  the  statute  being  to  limit  the  period  of 
search,  and  not  to  create  a  new  period  of  limitation  to  bar  the  judg- 
ment debt  Then,  if  the  judgments  were  good  against  the  defendant, 
the  term  assigned  in  trust  for  the  mortgagee  was  no  protection  to  the 
defendant  as  to  the  copyholds,  nor  even  as  to  the  freehold  property ; 
for  the  act  8  &  9  Vict  c  112,  which  extinguished  terms  satisfied  and 
attendant  on  the  31st  December,  1845,  preserved  the  protection  of 
such  terms  for  the  benefit  of  the  person  for  whom  they  were  made 
attendant,  /'  by  express  declaration,"  as  in  this  case,  for  the  mortga- 

gic,  but  did  not  give  such  protection  to  a  purchaser  from  him  as  a 
rther  assignment  of  the  term  would  afford ;  and  no  further  assign- 
ment could  be  made  for  the  defendant's  benefit,  the  term  having 
ceased  to  exist     (Sugd.  V.  &  P.  777, 14th  ed.^)     He  argued  that  the 
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defect  in  the  title  to  the  copyholds  could  not  be  a  subject  of  compen- 
sation, as  this  part  of  the  property  was  essential  to  the  enjoyment  of 
the  rest;  and  the  condition  as  to  compensation  did  not  refer  to  a 
defect  of  title,  but  of  description  only.  He  submitted,  therefore,  that 
the  biU  must  be  dismissed,  and  with  costs. 

MalinSj  Q.  C,  in  reply,  argued  that  judgments  were  void  under  the 
2  &  3  Vict  c.  11,  against  purchasers,  unless  re-registered  within  five 
years  after  the  first  .registration ;  and,  therefore,  at  the  time  when 
this  bill  was  amended,  the  two  judgments  were  absolutely  void  as 
against  the  defendant  in  this  case.  But.  if*  not,  the  term  of  1000  years 
was  a  protection  to  the  defendant  against  these  judgments ;  for  it 
was  assigned  on  the  30th  January,  1844,  to  a  trustee  for  the  vendor, 
and  to  attend  the  inheritance ;  and  the  purchaser  was  entitled  to  the 
same  protection  which  it  afforded  to  the  vendor.  As  to  the  copyholds, 
the  plaintiff  was  ready  to  make  a  proper  compensation.  As  to  costs, 
the  defect  concerning  the  copyholds,  which  was  the  only  one  men- 
tioned in  the  Master's  report,  was  not  the  occasion  of  the  suit ;  and  it 
was  not  material  that  a  good  title  was  first  shown  pending  the  pro* 
ceedings  before  the  Master.  Scoones  v.  Morrellj  1  Beav.  241.  Lang 
v.  Collier  J  4  Buss.  269,  was  also  referred  to. 

Stuart,  V.  C,  said  that  he  had  no  doubt  that  the  title  was  good, 
his  opinion  being  in  favor  of  the  plaintiff  upon  all  the  points  which  had 
been  argued.  He  thought  that  the  objection  as  to  the  copyholds  was  a 
proper  subject  of  compensation.  With  respect  to  the  construction  of 
the  2  &  3  Vict.  c.  11,  his  Honor  observed,  that  upon  the  whole  scope 
of  that  statute,  although  the  language  of  it  was  vague,  and  admitted 
of  the  argument  which  had  been  urged  on  the  defendant's  part,  yet 
he  thought  that  it  would  be  highly  dangerous  to  accede  to  that  argu- 
ment ;  and  to  mark  his  sense  of  the  construction  of  that  act,  though 
he  would  give  the  defendant  his  costs  up  to  the  date  of  the  amended 
bill,  his  Honor  gave  the  plaintiff  costs  subsequent  to  that  date. 
The  purchase-money  must  be  paid,  with  interest  at  5L  per  cent 
according  to  the  contract,  up  to  the  execution  of  a  conveyance  to  the 
purchaser. 


that  this  act  "  raves  not  sucli  protection  as  a 'further  assignment  of  '  the  term'  for  a 
purchaser  woiud  confer,  but  such  protection  as  it  would  hiEiye  afforded  if  it  had  con- 
tinued to  subsist,  but  had  not  been  assigned  or  dealt  with  after  the  3 1st  December, 
1845.''  But  no  "  such  term  can  now  be  sept  on  foot  by  asagnment"  Doe  t.  Price^ 
16  M.  &  W.  608. 
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The  Attoxnet-Gshehal  v.  Hbnbsrson.^ 

February  SI  and  22, 1858. 

Practice  —  Swearings  of  Answer. 

Where  the  jarat  of  one  defendant  to  a  joint  and  several  answer  has  been  accidentallr  can- 
celled, the  answer  must  be  resworn  hj  such  defendant:  bat  the  jurat  is  to  be  in  ttie  old 
form,  namely,  as  to  the  troth  of  the  matters  stated  whicn  are  withm  the  knowledge  of  the 
defendant,  and  as  to  his  belief  of  the  truth  of  the  other  matters  not  within  his  own  know* 
ledge. 

Selwyn,  on  behalf  of  the  defendant,  the  Dean  of  Norwich,  made . 
an  application  to  the  court.  The  answer,  joint  and  several,  of  the 
dean  and  certain  co-defendants,  had  been  duly  sworn  by  the  dean 
according  to  the  old  form,  namely,  that  the  matters  therein  stated,  so 
far  as  they  related  to  his  own  acts,  &c.,  were  true,  and  so  far  as  they 
related  to  the  acts,  &c.,  of  other  persons,  were  by  him,  the  dean,  be- 
lieved to  be  fjue.  On  taking  the  answer  into  the  country  to  be  sworn 
by  the  other  defendants,  there  was  some  informality  in  their  jurats, 
and  in  making  the  necessary  corrections  in  theirs,  the  jurat  of  the 
dean  was  partially  erased.  The  clerk  of  the  records  and  writs  refused 
to  file  the  answer  unless  it  were  resworn,  and  resworn  too,  not  accord- 
ing to  the  original  form,  but  absolutely  to  the  truth  of  the  matters 
therein  stated,  indiscriminately ;  objecting  to  the  words  of  the  2l8t 
section  of  the  late  act  for  the  improvement  of  equity  jurisdiction, 
which  provides  that  the  practice  of  issuing  commissions  to  take  an- 
swers, &c.,  shall  be  abolished,  and  that  <^  any  such  answer,  &c.,  may 
be  filed  without  requiring  any  further  or  other  formality  than  is  re- 
quired in  the  swearing  and  filing  of  an  afiidavit."  The  application 
was,  that  the  answer  should  be  directed  to  be  received  in  its  present 
state ;  but  that,  at  all  events,  if  a  fresh  jurat  were  necessary,  the 
dean  might  not  be  required  to  pledge  his  oath,  to  matters  with  which 
he  was  personally  unacquainted.  The  words  of  this  statute  it  was  ob- 
served, were  permissive  merely,  not  imperative ;  they  went  merely  to 
the  formality  attending  the  execution  of  the  jurat,  not  to  its  contents ; 
Jf,  indeed,  they  were  not  intended  merely  to  be  confined  to  the  formal- 
ities attending  the  mechanical  operation  of  receiving  and  filing 
answer^  &c. 

Wood,  V.  C,  appeared  somewhat  at  a  loss  to  understand  the 
grounds  for  the  view  taken  in  the  office,  and  directed  the  case  to  be 
mentioned  the  next  day,  and  that  the  officer  should  be  in  attendance. 

February  22.  The  officer  having  presented  himself  in  court,  after 
some  conversation,  his  Honor  directed  the  jurat  to  be  re-executed, 
but  in  the  old  form. 


1  17  Jar.  205. 
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The  Grand  Tnink  Peterboioagh  Bailwaj  v,  Brodie. 

The  Grand  Trunk  Pbterbobouoh  Railway  v.  Brodie.^ 

Mttch  4, 185a. 

Winding-vp  Acts —  Suit  by  Official  Manager  — Costs. 

A  suit,  nndertaken  by  Bome  shareholdera  in  a  railway  company,  on  behalf  of  themselves  and 
all  othersi  against  some  of  the  directors,  had  been  directed  by  the  Master,  to  whom  the 
winding  up  was  referred,  to  be  continued  and  prosecuted  by  the  official  manager.  At  the 
hearing,  it  was  diamissed  by  Sir  G.  J.  Turner,  V.  C,  with  costs,  to  be  paid  by  the  official 
manager.  A  subsequent  application  was  made  to  have  the  order  rectified,  so  as  to  make 
the  costs  payable  by  the  official  manager  personally.  Upon  that  application  the  order 
made  at  the  hearing  was  varied  by  inserting  "  Mr.  T."  (the  name  of  tne  official  manager,) 

.  between  the  words  in  the  original  order,  "costs  to  be  paid  by,"  and  "the  official  mana- 
ger:"— 

Hddf  that  the  insertion  of  the  name  in  this  manner,  did  not  render  the  official  manager  liable 
to  pay  costs,  otherwise  than  in  his  official  capacity ;  and  a  subpoena  and  attachmenti 
which  had  been  issued  against  him  on  his  neglecting  to  pay  such  costs  personallyi  were 
respectiyely  discharged,  and  quashed  accordingly,  but  without  costs. 

For  a  full  report  of  this  case  at  the  hearing,  see  16  Jar.  678,  s.  c.  13 
Eng.  Rep.  1,  where  Sir  G.  J.  Turner,  V.  C,  had  directed  the  bill  to  be 
dismissed  with  costs,  to  be  paid  wholly  by  the  official  manager.  The 
defendants  accordingly  had  demanded  payment  from  him  individually, 
and  had  afterwards  obtained  leave  to  amend  the  order  by  inserting  the 
name  of  Mr.  Turquand,  the  official  manager ;  so  that  the  order  for 
payment  of  costs  stood  thus  —  "  To  be  paid  by  Mr.  Turquand,  the  offi- 
cial manager  of  the  said  company."  The  costs  being  still  unpaid,  the 
defendants  had  proceeded  by  subpoena  and  attachment  against  Mr. 
Turquand  personally.  The  present  motion  was  by  Mr.  Turquand  to 
sett  aside  these  proceedings,  contending  that  the  order  was  not  in 
terms  such  as  to  bind  him  otherwise  than  in  his  official  capacity. 

Daniel  and  Little^  for  the  motion.  The  official  manager  acted  un- 
der the  direction  of  the  Master,  who,  if  he  had  thought  fit,  might  have 
directed  the  suit  to  be  wound  up,  or  compromised  on  any  terms.  Mr. 
Turquand  is,  therefore,  on  the  merits,  protected  by  the  69th  section 
of  the  act,  which  is  in  these  words  —  "  that  no  judgment,  decree,  or 
order,  to  be  obtained  or  entered  up  against  the  official  manager  of 
any  company,  as  representing  the  same,  shall  affect  or  be  executed 
against  the  person  or  the  property  of  the  party  who  may  for  the  time 
being  be  such  official  manager,  otherwise  than  as  a  contributory ;  and 
that  every  official  manager  shall  always  be  fully  reimbursed  and  in- 
demnified out  of  the  assets  of  the  company,  or  out  of  the  credits 
thereof,  and,  if  necessary,  by  calls  to  be  made  on  the  contributories 
for  all  losses,  costs,  charges,  damages,  and  expenses,  without  deduc- 
tion, save  and  except  such,  if  any,  as  shall  have  been  unduly  or 
improperly  sustained  or  incurred  by  any  such  official  manager."  And 
on  the  words  of  the  order,  beyond  which  it  is  improper  to  travel  on 
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the  present  occasion,  no  effect  can  be  given  to  those  words  ^  official 
manager,"  which  are  as  much  part  of  the  order  as  any  other  matter 
contained  in  it,  unless  Mr.  Turquaud  be  allowed  to  claim  the  immu- 
nities of  bis  office.  It  is  very  doubtful  whether  the  court  could  in 
any  case  visit  the  official  manager  with  costs  'in  his  individual  capa- 
city, looking  at  sect  69,  above  quoted.  ^ 

Wood,  V.  C.  I  have  no  doubt  as  to  the  jurisdiction,  and  no  doubt 
that  it  was  the  intention  of  the  court  to  exercise  its  power  of  visiting 
Mr.  Turquand  with  posts,  personally,  on  the  present  occasion.  The 
question  is,  whether  this  intention  is  what  appears  on  the  language  of 
the  order.  The  defendants  may  have  their  costs  against  Mr.  Turquand 
personally,  or  against  the  contributories  through  him,  but  not  against 
both.  I  wish  the  defendants'  counsel  to  direct  their  remarks  solely  to 
the  effect  of  the  words  introduced  after  Mr.  Turquand's  name  in  the 
order  made. 

Selfffyn^  for  the  defendant  Brodie,  and  Kenpofij  for  the  defendants 
Brown  and  Carter,  contended  that  the  words  <^  official  manager"  so 
left  were  left  without  the  attention  of  the  court  having  been  duly 
directed  to  the  possible  effect  of  retaining  those  words. 

[Wood,  V.  C.  Is  it  alleged  that  the  words  "q^cial  manager" 
were  allowed  to  remain  through  inadvertence  ?  That  might  afford 
ground  for  an  application  to  rectify  the  order  by  striking  out  the  words 
complained  of.  Until  struck  out,  it  must  be  taken  that  the  court  de- 
signedly allowed  them  to  remain.]    ' 

No  notice  was  taken  one  way  or  the  other.  At  all  events,  there 
must  have  been  some  intention  in  inserting  the  name  of  Mr.  Tur- 
quand on  a  special  application.  That  is  a  more  important  act  than 
the  mere  passive  neglect  to  strike  out  certain  words  of  description. 
And  pointing  out  a  man  by  name  is  more  emphatic  than  a  general 
description,  which,  after  all,  would  apply  equally,  whatever  were  the 
intention  of  the  court  as  to  costs.  If  it  had  been  intended  that  Mr. 
Turquand  should  only  pay  in  his  official  capacity,  the  word  ^<  as  " 
would  have  been  inserted  thus  —  "  as  official  manager,"  or  "  as  repre- 
senting the  company,"  or  in  some  such  manner.  The  words  in  the 
order  are  mere  words  of  personal  description,  identifying  this  Mr. 
Turquand  from  all  other  IMLr.  Turquands. 

« 
Wood,  V.  C.  The  question  before  me  is,  whether  it  appears  less 
the  intention  that  the  official  manager,  in  his  official  character,  is 
meant,  because  the  name  of  Mr.  Turquand  is  inserted.  It  would 
have  been  as  well  that  I  should  have  known  the  form  of  orders  or 
judgments  at  common  law  against  official  managers.  It  is  perfectly 
clear  that  I  cannot  attend  in  any  way  to  what  has  been  the  conduct 
of  the  parties,  nor  to  what  was  the  intention  of  the  court  in  making 
the  order,  further  than  as  that  intention  is  to  be  gathered  from  the 
words  of  the  order  made.  From  the  report  of  the  judgment,  it  ap- 
pears that  the  court  intended  that  Mr.  Turquand  should  pay  the  costs 
personally.    The  original  ord^  directed  them  to  be  paid  by  the  offi- 
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cial  manager  of  the  company.  There  was  a  stibeeqiient  application 
to  insert  Mr.  Turquand^s  name,  that  be  might  pay  tlie  costs  personally. 
The  court,  upon  that  application,  directed  the  insertion  of  Mr.  Tiu> 
quand's  name.  But  the  words  ''  official  manager  of  the  company  " 
were  allowed  to  remain.  I  am  told  that  that  was  tlirough  inadvert- 
ence, the  attention  of  tife  court  not  having  been  turned  to  the  infer- 
ence that  might  be  drawn  from  the  presence  of  those  words.  But 
there  the  words  are.  Can  I  reject  them  as  having  no  effect  whatever 
—  as  being  mere  surplusage  ?  If  Mr.  Turquand  had  been  described 
by  name  alone,  that  would  have  been  very  strqng  to  show  that  be 
was  intended  personally  to  bear  the  costs.  But  having  to  deal  with 
these  other  words,  the  question  is,  what  sense  am  I  to  put  upon  tiiem  ? 
And  for  that  purpose  I  inrust  look  to  the  ddth  and  59tb  sections  of  the 
act  This  is  an  order  pronounced  by  a  court  of  equity  against  aa 
official  manager  eo  nomine  ;  it  may  therefore  be  made  effective  against 
all  or  any  of  the  contributories  of  the  company.  Perhaps  this  is 
against  the  intention  of  the  court  But  so  stands  the  order.  No 
allegation  of  the  intention  of  the  court  can  prevent  the  order  from 
being  carried  into  effect,  except  that  it  may  induce  the  court  on  an 
application  to  alter  or  vary  it,  to  do  so.  I  regret  being  compelled  to 
come  to  this  conclusion,  because  I  can  see,  from  the  report  of  the 
judgment,  whs^  the  intention  of  the'  court  was.  I  do  not  think, 
however,  that  the  words  of  the  order  go  beyond  the  56th  section,  or 
take  the  case,  as  regards  the  official  manager's  liability  to  pay  the 
costs,  out  of  the  rule  in  that  section.  I  must  therefore  make  the  order 
moved  for,  namely,  to  set  aside  the  subpoena,  and  stay  all  further  pro- 
ceedings thereon  as  against  Mr.  Turquand  personally.  But  I  do  not 
think  this  is  a  case  for  costs.  I  make  no  order  as  to  the  costs  of  this 
motion. 


The  Attorney-General  v.  Salkeld  and  another.  Churchwardens 
of  the  Parish  of  St  Giles,  in  the  County  of  Durham.^ 

March  1, 1853. 

In/ormcUion —  Churchtoardens  sued  by  Name^  and  not  by  Office, 

Ad  infonnation  was  filed  a^inst  A.  and  B.  by  name,  tliej  being  dinrchwardens  of  a  certain 
parish ;  the  object  of  the  information  was  for  inquiries  into  the  application  of  the  rents  and 
profits  of  the  property  of  the  parish,  and  for  a  scheme  for  the  fntnre  management  of  the 
estate.  The  court  made  the  order,  notwithstanding  that  the  churchwardens  were  not  pa]> 
ties  in  their  official  character. 

This  information  was  filed  on  the  26th  August,  1852,  against  Mr 
Salkeld  and  another  by  name,  but  who  actually  held  the  office  of 
churchwardens  of  the  parish  of  St  Giles,  in  the  county  of  Durham; 
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and  it  stated  that  certain  pnroperty,  consisting  of  about  nineteen  acres, 
in  houses,  gardens,  and  allotnients,  situate  in  the  said  parish,  and 
known  as  the  Gillegate  Church  property,  was  held  by  the  church- 
wardens for  the  time  being  of  that  parish  for  certain  charitable  pur« 
poses :  that  the  origin  of  the  charity  was  not  known :  that  leases  had 
been  made,  and  that  the  rents  derived  from  the  same  had  been  applied 
in  repairing  and  restoring  the  church  of  that  parish.  The  estimated 
value  of  the  property  was  350/.,  and  the  information  prayed  that  an 
aecount  might  be  taken  of  the  extent  and  value  of  the  property,  and 
for  an  inquiry  as  to  the  validity  of  the  existing  leases,  and  as  to  whe- 
ther  any  and  what  proceedings  should  be  taken  with  respect  to  such 
leases,  and  the  best  mode  of  leasing  and  dealing  with  the  said  pro- 
perty in  future ;  also  for  a  scheme  for  the  futiue  management  and 
application  of  the  rents  and  profits  of  the  said  property,  and  that  fit 
and  proper  persons  might  be  appointed  trustees  of  the  same. 

Terrell  appeared  for  the  relator. 

Lhjfd  and  JFbfter,  for  the  defendants,  submitted  that  the  information 
was  defective,  in  consequence  of  the  churchwardens  having  been 
made  defendants  personally,  and  not  in  their  official  character.  Since 
the  filing  of  the  information,  Mr.  Salkeld  and  his  colleague  had  gone 
out  of  office ;  and  although  the  former  had  been  re-elected,  the  party 
who  had  been  nominated  in  the  room  of  the  latter  would  not  sign  the 
necessary  declaration  before  taking  upon  himself  the  duties  of  the 
G&ce.  They  cited  the  following  cases  in  support  t-^  Doe  d.  Blgg^s 
and  others  v.  Terrjf^  4  Ad.  &  El.  274 ;  Doe  d.  Bbbbs  and  others  v. 
Cockellj  Id.  478 ;  Doe  d.  Jackson  and  others  v.  Hileyj  10  B.  &  Cr. 
885 ;  Ex  parte  Anneslepy  3  Y.  &  C.  850 ;  Alderman  v.  Neatej  4  M. 
&  W.  704 ;  AUason  and  others  v.  Stark^  8  Ad.  &  EL  255 ;  The  At- 
tomey-Oeneral  v.  Lewin^  8  Sim.  366;  In  re  7%e  Piaddingion  Charu 
ties  J  Id.  629 ;  and  Bumball  Govgh  v.  MwU,  8  Q.  B.  382 ;  and  con- 
tended, that  as  soon  as  a  man  went  out  of  office  an  abatement  took 
place,  and  that  the  most  regular  course  would  have  been  to  make  the 
parties  defendants  in  their  official  name,  under  the  powers  given  by 
the  59  Geo.  3,  c.  12,  s.  17. 

[RoMiLLY,  M.  R.  Has  that  ever  been  done  ?  I  do  not  know  of 
8uch  a  case.  The  parish,  I  suppose,  are  the  practical  defendants 
here.] 

TerrelL  I  do  not  remember  an  instance  of  the  kind  referred  to. 
The  act  cited  makes  the  churchwardens  a  corporation  only  for  a  cer- 
tain purpose ;  certainly  not  for  the  purpose  of  suing  and  being  sued. 
Before  the  59  Geo.  3,  churchwardens  were  not  a  corporation  at  all. 

Faber.  In  the  case  of  Hie  Okttrchtoardens  and  others  of  St.  M- 
cholas^  Deptford  v.  Sketchley^  8  Q.  B.  304,  there  seems  to  have  been 
some  defect  in  the  proceedings  in  consequence. 

Boiau.T,  BIR.  I  think  the  best  conne  will  be  to  duect  the  deeree 
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to  be  made  ia  the  terms  proposed.  It  is  desirable  that  the  church- 
wardens  and  overseers  should  be  served  with  notice  of  all  proceedinga 
in  the  suit-  from  time  to  time,  and  when  that  has  been  done,  they 
must  agree*  amongst  themselves  as  to  which  of  them  are  to  attend 
before  the  Master  by  one  set  of  solicitors.    The  parish  will,  I  sup* 

1>ose,  continue  to  prosecute  the  suit  in  the  same  way  as  it  has  hereto- 
ore  done. 


In  re  Lane.^ 

March  12, 1B5S. 

4 

Infant  —  Under  Powers  of  Maintenance  and  EducaHonj  Part  of  the 
Capital  of  Infants  Share  applied  for  Payment  of  Debts  incurred  for 
his  Benefit  and  Education. 

Under  a  mairiaee  settlement,  stock  was  vested  In  trastees,  in  trast  to  pay  the  interest  and 
dividends  to  ue  wife  for  life,  remainder  to  the  hosband  for  life,  with  a  power  to  them  and 
the  saryivor  to  appoint  the  principal  among  Ae  children  of  the  marriage.  The  wife  died, 
and  the  hosbana  appointed  a  lliird  part  thereof  absolutelj  and  at  once,  m  trust  for  an 
infant  duld,  payment  to  be  postponed  till  twenty-one.  The  eonrt,  on  the  application  of 
the  infant  that  the  tmstees  might  apply  a  sufficient  part  of  the  capital  of  his  share  of  the 
stock  in  payment  of  the  expenses  incurred,  and  to  be  incurred  for  nis  education  as  a  cadet, 
and  his  advancement  in  Inaia,  granted  the  prayer  of  the  petition,  so  far  as  related  to  pay* 
ment  of  part  of  the  expenses  incurred,  and  as  to  the  expenses  of  edacatlo&  and  seamiioa 
as  a  cadet  at  Addiscombe,  and  ordered  the  rest  of  the  petition  to  stand  over. 

This  was  a  petition  presented  by  Horatio  Powys  Lane,  an  infant, 
and  his  father,  Samuel  Lane,  and  it  stated  that  a  settlement  was 
made  in  the  year  1835,  on  the  marriage  of  the  infant  petitioner's 
parents,  by  which  certain  moneys  to  arise  from  the  sale  of  real  estate 
were  assigned  to  trustees,  in  trust  for  investment,  and  to  pay  the  inte- 
rest and  diyidends  to  the  infant  petitioner's  father  and  mother  for  life, 
in  succession,  with  a  power  to  them,  or  the  survivor  of  them,  to 
appoint  the  principal  to  or  among  the  children  of  the  marriage,  or  any 
one  or  more  of  them ;  but  in  default  thereof,  in  trust  for  all  the  children 
equally.  The  petition  stated  that  the  settlement  also  contained  a 
clause  enabling  the  trustees,  after  the  death  of  the  father  and  mother, 
to  apply  the  interest  and  dividends  of  each  child's  expectant  share  for 
his  eaucation  and  maintenance,  and  also  to  apply  a  part,  not  exceed- 
ing one  half,  of  each  expectant  share,  for  the  preferment  and  advance- 
ment  of  each  child :  that  the  trustees  had  received  certain  trust  mo- 
neys, which  were  represented  by  the  sum  of  2,6602. 16^.  3d.,  SL  per  cent 
consols,  and  the  sum  of  4202.  Os.  6{f.,  3/.  per  cent  reduced  annuities, 
and  which  were  standing  in  their  names :  that  the  wife  was  dead ; 
and  that  by  a  deed-poll,  dated  the  8th  March,  1853,  the  petitioner, 
Samuel  Lane,  appointed  a  third  part  of  the  before-mentioned  sums 
of  stock  in  trust  for  the  infant  petitioner,  absolutely  and  immediately, 
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but  that  payment  was  postponed  till  be  shotdd  attain  the  age  of» 
twenty-one  years :  that  in  order  to  prepare  the  infant  petitioner  for  a 
cadetship  in  the  East  India  Company's  service,  expensed  amounting 
to  209^  9$.  lOd.  had  beeh  paid,  and  a  debt  of  40/.  incurred  for  his 
education ;  and  that  to  provide  for  his  residence  at  Addiscombe  Col- 
lege  the  sum  of  125L  per  annum,  for  two  years,  would  be  required, 
and  in  addition  thereto  the  further  sum  of  3o0/.  for  an  outfit  to  India, 
on  the  infant  petitioner  obtaining  his  appointment  in  India :  that  the 
sum  of  lOOL  had  been  borrowed  by  the  father  for  the  purpose  of  de« 
fraying  some  of  the  expenses  ineurred.  And  the  petitioners  prayed 
that  an  order  might  be  made  authorizing  the  trustees  to  sell  so  much 
of  the  infant  petitioner's  share  of  the  sums  of  2,660/.  16s.  3ii.,  3/.  per 
cent  consols,  and  420/.  Os.  6</.,  3/.  per  cent  reduced  annuities,  aa 
would  produce  the  sum  of  849/.  95. 10^.,  being  the  aggregate  amount 
of  the  above-mentioned  sums  expended  on  his  behalf,  and  whieh 
would  be  required  for  his  future  providon. 

W.  P.  Murray^  for  the  petitioners,  cited  Clay  v.  Pennington^  8 
Sim.  359. 

RoMiLLT,  M.  R.,  doubted  whether  he  could  make  the  order  without 
first  having  the  money  brought  into  court ;  but  the  case  of  Ez  parte 
Bdyes^  (18  L.  X,  Ch.,441)  having  been  referred  to,  his  Honor  ordered 
that  the  trustees  should  be  at  liberty  to  sell  so  much  of  the  one  third 
part  or  share  of  the  sums  of  stock  mentioned  in  the  petition  as  would 
be  required  to  repay  the  sum  of  100/.  to  the  father  which  he  had  bor- 
rowed, and  the  sum  of  40/,  debt  incurred  for  education;  and  also  that 
they  should  be  at  liberty  to  expend  the  sum  of  125/.  annually,  for  two 
years,  for  the  maintenance  and  education  of  the  infant  petitioner  dur- 
ing hi&  residence  at  Addiscombe  College,  and  to  pay  the  costs  of  the 
application  out  of  the  same  fund ;  and  he  ordered  the  rest  of  the 
petition  to  stand  oven 


The  Dean  and  Chapter  of  Ely  v.  Edwards  and  others.^ 

MflTch  11,  and  15, 1853. 

Practice  — 15  4- 16  Vict.  c.  86. 

Appointment  bj  the  court  of  a  penon,  nnder  the  44t3i  section  af  the  act,  to  represent  tfaa 
estate  of  a  deceased  defendant,  who  was  a  tenant  for  life  of  tithes. 

This  was  an  application  under  the  44th  section  of  the  15  &  16 
Vict.  c.  86,  that  an  order  might  be  made  to  appoint  a  person  to 
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tepresent  the  estate  of  Mr.  Layford,  one  of  the  defendants  in  the  sait| 
who  was  tenant  for  life  of  tithes  belonging  to  the  plaintiffs,  and  who 
had  died  intestate.  There  was  no  legal  personal  representative  of 
the  intestate. 

Lloyd  and  Flemififf^  for  the  application* 

March  15.    Bomilly,  M.  B.,  said  this  matter  was  lately  before  him, 
and  it  had  merely  stood  over  in  order  that  he  might  consider  the 

Eoint,  and  also  consult  some  of  the  other  branches  of  the  court  He 
ad  since  done  so,  and  the  judges  whom  he  had  consulted  concurred 
in  the  opinion  which  he  had  expressed  when  the  application  was 
made,  and  which  was»  that  the  widow  of  Mr.  Layford  should  be 
served  with  notice,  and  should  be  ordered  to  appear  and  represent  her 
deceased  husband's  estate  and  effects  for  aU  the  purposes  of  the  suit 

Ordered  accordinglif. 


Tab  Attorney-General  t;.  The  Donninoton  Hospital.^ 

March  12,  1853. 

Practice  — ^  Form  of  Jurat. 

Busk  applied  for  leave  to  file  an  answer  which  the  officer  at  the 
record  and  writ  clerk's  office  declined  to  receive,  on  tile  ground  of 
informality  in  the  jurat  The  answer  had  been  sworn  in  the  usual 
way,  when  an  error  in  a  schedule  was  discovered.  Part  of  the  sche* 
dule,  and  also  the  original  jurat  were  then  cancelled  by  cross  lines, 
and  a  new  jurat  added,  commencing  "  resworn,  fee."  The  officer 
objected  that  the  jurat  either  ought  to  be  "  sworn,  &c.,"  or  that  the 
original  jurat  ought  not  to  have  been  cancelled. 

Wood,  V.  C,  directed  the  answer  to  be  received,  observing  that  the 
whole  of  the  original  jurat  was  perfectly  legible,  and  the  whole  trans- 
action, therefore,  manifest  on  the  face  of  the  document 
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MURBAT   V.    BOOUE.' 
Deoenibflr  9, 1],  and  li,  186ft»  and  Jtnurf  18, 1M8. 

Copyrighl '^  Eegistration. 

Where  ihe  first  edition  of  a  book  had  been  pablished  before  the  Cop/rjght  Act  was  passed, 
but  sabseqaent  editions  had  not  been  registered :  — 

Held,  that  sach  parts  of  the  book  as  were  in  the  first  edition  were  protected,  bat  that  no  soit 
could  be  maintained  as  to  the  parts  introdaced  in  the  sabseqaent  editions. 

A  charge  of  piracy  of  an  English  book  cannot  be  rebutted  by  showing  that  the  part  com- 
plained of  was  copied  from  a  foreign  book,  which  foreign  book  appeand  to  be  copied  from 
the  BngUsh  book. 

If.  poUisbed  a  |iiide  book,  paMly  original,  partlT  eompBed.   W.,  who  bad  norer  been  in  ih9 

countrr  described,  was  employed  by  B.  to  write  a  guide  book  to  the  same  country.  W. 
compiled  his  book  partlr  from  foreign  works  and  partly  from  origins!  manuscript,  and 
speared  to  haye  used  M/s  work,  but  not  anfaiily  :«— 

Held,  that  B.  could  not  be  restrained  from  publishing  die  giude  book  of  W. 

This  was  a  motion  to  restrain  the  defendant,  David  Bogne,  from 
selling  or  disposing  of  any  copies  of  his  work,  called  ^  Switzerland 
and  flavoy,"  and  from  printing,  publishing,  selling,  or  disposing  oi 
any  other  book  containing  any  article,  matter,  or  thing  eopieid  or  taken 
from  the  plaintiff's  work,  called  '^  A  Handbook  for  Traveilersin  Swit^ 
zerland  and  the  Alps  of  Savoy  and  Piedmont."  The  plaintiff's  bill, 
i|.nd  the  affidavits  in  support  of  it,  stated,  that  previously  to  the  year 
1838,  the  plaintiif  wrote  and  composed  a  book  under  tiie  title  above- 
mentioned,  and  such  book  was  written  and  composed  by  the  plaintiff 
principally  from  his  personal  observation  and  experience,  obtained  in 
the  course  of  extensive  and  carefully  performed  journeys  in  and 
through  the  aforesaid  countries ;  and  at  the  same  time  the  plaintiff, 
by  the  accounts  of  other  travellers  and  authors,  and  comparing  their 
accounts  with  the  result  of  his  own  observation,  was  enabled  to  add 
to  the  said  work  much  useful  information :  that  the  plaintiff's  book 
had  since  enjoyed  an  extensive  sale,  and  subsequent  editions  were 
printed  and  published  in  1842, 1846, 1851,  and  1852 :  that  the  plain- 
tiff's work  was  one  of  a  series  of  Guides  or  Handbooks  published  by 
him :  that  some  time  ago  the  defendant  announced  a  series  of  Guide 
Books,  of  which  he  had  published  one  volume ;  and  the  second  vo- 
lume being  the  book  called  ^  Switzerland  and  Savoy,"  was  published 
in  August,  1852 :  that  parts  of  the  work  published  by  the  defendant 
were  pirated  and  copied  from  the  Handbook,  and  in  many  respects 
an  unfair  use  had  been  made  of  the  Handbook.  In  November,  1852, 
the  plaintiff's  solicitor  wrote  to  the  defendant,  and  stated  his  inten- 
tion of  applying  for  an  injunction :  and  the  bill  was  filed  on  the  24th 
November.  The  affidavits  filed  in  opposition  stated  that  various 
inquiries  having  been  made  for  a  Guide  to  the  more  frequented  parts 
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of  Europe,  of  a  more  conyenient  size  and  more  economical  price  than 
that  published  by  the  plaintiff,  the  defendant  made  arrangements,  and 
engaged  the  services  of  Frederick  Knight  Hunt  to  write  and  compile 
a  book,  or  series  of  books,  one  of  which  was  "  Switzerland  and 
Savoy;''  that  the  defendant  strongly  impressed  upon  Hunt  the 
necessity  of  carefully  abstaining  from  making  any  extracts  from  the 
plaintiff's  Handbook;  that  Hunt  employed  Thomas  Walker  to  write 
and  compile  the  work  in  question,  and  communicated  to  him  the  direc- 
tions and  instructions  of  the  defendant,  and  at  the  same  time  fur- 
nished him  with  the  manuscript  notes  of  Hunt  himself,  made  during 
two  visits  to  Switzerland  and  Savoy :  that  Walker  compiled  the 
book  from  the  following  sources: — Hunt's  manuscript  notes,  the 
manuscript  notes  of  David  Lloyd,  Weiss's  Manuel  du  Voyageur,  and 
books  by  Zschokke,  MuUer,  Berghans,  &c.,  published  before  1838,  and 
later  books,  including  an  American  work  by  Dr.  Cbeever,  and  a  Ger- 
man work  by  Baedekker ;  and  Walker  most  distinctly  denied  that 
he  knowingly  or  willingly  extracted  or  quoted  from  the  plaintiff's 
book  any  part  or  portion  whatever. 

Bacon  and  Renshaw,  for  the  plaintiff,  contended  that  he  was  enti- 
tled to  protection  for  the  work  in  question.  The  statute  regulating 
the  law  of  copyright  at  the  time  of  the  registry  of  the  first  edition 
(1838)  was  the '54  Oeo.  3,  c.  156.  The  act  at  present  in  force  is  that 
of  the  5.  &  6  Vict.  c.  45,  the  24th  section  of  which  provides,  that  in 
case  of  there  being  no  entry  of  a  book  in  the  book  of  registry  of  the 
Stationers'  Company,  in  that  case  the  proprietor  should  have  no  right 
to  sue  for  infringement  of  his  coppight.  Now,  it  was  contended 
that  this  act  was  altogether  prospective,  and  that  it  was  not  the  inten- 
tion of  the  legislature  to  deprive  publishers  of  any  rights  they  previ- 
ously possessed.  This  work,  then,  having  been  completely  registered 
under  the  old  law,  it  was  unnecessary  to  register  it  again,  as  the  sta- 
tute merely  contemplated  works  published  after  the  passing  of  the 
act,  and  could  have  no  operation  on  those  which  had  fulfilled  the  obli- 

Sitions  of  the  law  which  was  in  force  at  the  time  of  their  publication, 
ow,  what  were  the  circumstances  under  which  the  injunction  was 
applied  for  ?•  Mr.  Murray  was  the  owner  of  the  copyright  in  a  well 
known  and  valuable  work.  It  was  abundantly  clear  that  the  person 
employed  by  the  defendant  had  made  use  of  this  work.  The  defend- 
ant did  not  attempt  to  deny  the  allegation  in  Mr.  Murray's  affidavit; 
he  only  stated  that  they  had  not  extracted  or  quoted.  But  there  was 
enough  to  show  the  court  that  even  although  they  might  not  have 
done  so,  yet  they  had  taken  quite  sufficient  to  give  the  plaintiff  a 
right  to  claim  protection  from  the  court.  Quantity  in  thede  cases 
was  not  the  essential  point  The  defendant  had  no  right  to  avail 
himself  of  Mr.  Murray's  labors,  even  in  the  slightest  degree.  It 
was  manifest  that  the  charge  was  not  met,  and  that  evasion  was 
resorted  to  in  order  to  mislead  and  delude  the  court.  There  was  a 
remarkable  resemblance  between  the  two  books,  on  which  he  re- 
lied. It  was  utterly  impossible  that  the  subject  should  have  been 
treated  in  the  same  manner  by  mere  accident    A  strong  point  in 
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his  favor  wan,  that  oat  of  136  routes  in  Mr.  Murray's  book,  Mr.  Bogne 
bad  treated  of  thirty-four,  and  twenty-three  out  of  them  were  identi- 
cal with  Mr.  Murray's.  Now,  was  it  possible  that  so  large  a  propor- 
tion as  that  could  be  the  effect  of  mere  accident  ?  Lewis  v.  FuUar^ 
ion^  2  Beav..  6,  was  a  case  similar  to  the  present,  and  showed  that 
copyright  could  exist  where  the  arrangement  of  matter  was  new,  as 
well  as  where  the  composition  was  strictly  original.  This  .is  a  pecu- 
liar case.  The  defendant  here  comes  farwwtd  as  the  rival  of  the 
plaintiff,  and  should,  therefore,  not  venture  to  copy  or  extract  the 
smallest  portion.  The  case  depends  on  the  copying  of  particular 
passages,  but  more  on  the  general  similarity.  The  defendant  says 
he  instructed  Hunt,  who  had  been  in  Switzerland,  and  Hunt  says  he 
employed  Walker,  who  had  never  been  there,  and  furnished  Walker 
with  a  manuscript  of  his  own,  and  a  manuscript  of  Mr.  Lloyd's.  [The 
manuscript  of  Walker  was  produced  in  court,  and  appeared  to  be 
contained  in  one  of  the  common  metallic  pocket-books ;  the  n^anu- 
script  of  Lloyd  was  stated  by  the  defendant  to  have  been  lost.]  The 
defendant  admits  copying  from  Cheever  and  Baedekker^  who  both 
copied  from  Murray.  There  is  a  general  similarity  running  through 
the  book ;  besides  which,  the  defendant  has  copied  many  passages 
with  errors  in  them.  (See  the  judgment.)  Letvis  v.  FuUartanj  2 
Beav.  6 ;  Bramweli  v.  UcUcombe^  3  My.  &  C.  183 ;  Dickens  v.  Lee,  8 
Jur.  183 ;  Gray  v.  Russelly  1  Story,  Jll ;  Emerson  v.  Davis^  3  Story, 
708 ;  Longman  v.  Winchester^  16  Yes.  269 ;  and  Campbell  v.  Scoit^ 
11  Sim.  31,  were  cited. 

Craig  and  ReiUy^  for  the  defendant  There  is  a  preliminary  otnec- 
tion,  that  this  book  is  not  sufficiently  registered.  By  the  5  &  6  Vict 
c  45,  (which  came  into  operation  on  the  1st  July,  1842,)  s.  24,  there 
is  no  right  to  sue  for  infringement  of  copyright  unless  the  work  has 
been  registered  according  to  the  provisions  of  that  section.  It  was 
the  duty  of  a  publisher,  on  publishing  a  new  edition  of  a  work  already 
registered,  to  register  that  new  edition ;  otherwise  the  act  deprived 
him  of  any  remedy  for  violation  of  his  copyright  The  first  edition 
was  registered,  but  the  subsequent  were  not,  and  were,  therefore,  as  was 
contended,  unprotected.  If,  indeed,  the  subsequent  editions  were  in 
*every  respect  the  same  with  the  one  registered,  then  the  act  did  not 
impose  the  duty  of  a  fresh  registration  ;  but  a  new  edition,  with 
alterations,  is  a  new  book.  Where  can  the  limit  be  drawn  if  it  is  not  ? 
By  the  6th'  section  of  the  act,  copies  of  every  book,  and  of  all  subse- 
quent editions,  must  be  sent  to  the  British  Museum ;  showing  that 
such  republications,  when  there  were  additions  or  alterations,  were  to 
be  looked  upon  as  new  works,  otherwise  it  would  have  been  quite 
enough  to  have  sent  the  first  edition  of  a  work.  It  was  quite  clear, 
then,  that  the  plaintifi'  had  no  locus  standi  in  respect  of  the  third  edi- 
tion, (1816.)  But  even  supposing  be  had  established  his  right  to 
protection,  bad  he  succeeded  in  proving  the  fact  of  piracy  ?  It  was 
contended  that  he  had  not  He  had  confused  the  evidence  of  piracy, 
in  bringing  forward  the  instances  which  he  had,  with  piracy  itsel£ 
The  defendant  could  not  be  prevented  from  making  a  fair  use  of  Mr. 
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Murray's  book :  he  was  only  bound  to  confine  himself  within  certain 
limits,  and  to  take  care  that  he  did  not  injure  the  plaintiff's  work. 
The  real  state  of  the  case  was  this  — ^  Mr.  JBogue,  having  been  often 
asked  for  different  guide  books,  had  directed  a  literary  gentleman 
(Mr.  Hunt)  to  write  one  on  Switzerland,  he  having  been  there,  and 
kept  memoranda  of  his  travels.  Mr.  Hont,  in  conjunction  with  ano- 
ther gentleman  named  Walker,  in  accordance  with  these  instructions, 
having  been  enjoined  not  to  come  into  collision  with  the  plaintiff's 
Handbook,  proceeded  to  write  the  work  in  question.  In  doing  this, 
they  had,  in  addition  to  their  own  note-book,  availed  themselves  of 
different  boc^s  of  travel,  such  as  Baedekker's,  and  one  by  Dr.  Chee- 
ver ;  but  they  had  sedulously  abstained  from  making  any  piratical  or 
unifair  use  of  Mr.  Murray's  book.  The  tnie  inquiry,  as  laid  down  by 
both  Lords  Cottenbam  and  Eldon,  was,  whether  the  defendant  had 
fairly  employed  himself  in  writing  an  original  work,  not  whether  the 
same  phrases  in  some  few  instances  were  made  use  of.  Mr.  Mur- 
ray's counsel  have  no  doubt  produced  instances  of  words  and  phrases 
in  both  works  being  identically  the  same ;  but  these  were  few  and 
far  between^  and  did  not  materially  trench  on  the  plaintiff's  work. 
In  Wilkins  v.  Aiketij  17  Yes.  422,  a  whole  sentence  had  been  copied, 
and  it  had  been  held  to  be  quite  fair.  Then  in  Carey  v.  LongTnan^  1 
East,  358,  Lord  Kenyon  said  that  there  could  he  no  copyright  in 
passages  copied  from  other  works.  Now,  a  great  deal  of  Mr.  Mur- 
ray's book  had  been  taken  from  works  from  which  the  whole  world 
might  take.  Lord  Mansfield,  in  Sai/er  v.  Moore^  1  East,  391,  said 
that  to  constitute  a  piracy  the  transcript  must  be  servile  and  literal. 
Carey  v.  Kearsley^  4  Esp.  168;  Mallhewsonv.  Sioekdakj  12  Yes.  270; 
Longman  v.  Winchester^  16  Yes.  269 ;  Barjield  v.  Nieholsonj  2  Sim. 
&  S.  1 ;  Saoeet  v.  Maugham^  4  Jur.  456 ;  11  Sim.  51 ;  Sweet  v.  Cai/ipry 
11  Sim.  572 ;  SpoUiswoad  v.  Clerkj  2  Ph.  157.  All  these  cases  recog- 
i^ized  one  principle  —  that  the  case  established  must  be  one  of  mala 
fides. 

Bacon,  in  reply. 

January  13.  Kindrrsley,  Y.  C.  This  is  a  motion  for  an  injunc- . 
tion  to  restrain  the  defendant,  Mr.  Bogue,  from  selling  or  disposing 
of  a  certain  work  he  has  published,  which  is  alleged  to  be  a  piracy  of 
the  plaintiff's  (Mr.  Murray's)  work,  and  from  publishing  any  other 
work  which  may  contain  passages  taken  from  the  plaintiff's  work. 
The  defendant  insisted,  that  in  the  first  place,  even  supposing  that  the 
defendant's  work  was  borrowed  from  the  plaintiff's  work,  the  plaintiff 
was  not  entitled  to  sue  in  respect  of  the  infringement  of  his  copyright, 
for  want  of  due  registration  of  the  plaintiff's  own  work ;  and,  secondly, 
that  even  if  that  were  not  an  objection,  in  fact  the  defendant's  work  is 
no  piracy  of  the  plaintiff's.  Now,  with  respect  to  the  first  point,  the 
question  with  regard  to  the  registration,  it  is  necessary  that  I  should 
take  that  first.  Previously  to  the  act  of  the  5  &  6  Yict  c.  45,  which 
is  the  recent  act  that  has  made  an  alteration  in  the  law  of  copyright, 
it  was  not  necessary,  to  enable  a  plaintiffi  the  owner  of  a  copyright, 
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to  sue  another  in  respect  of  the  infringement  of  that  copyright,  that 
there  should  have  been  any  registration  of  the  work  at  Stationers^ 
Hall.  Regbtration  was  required  by  the  previous  acts ;  but  it  was 
decided^  that  even  where  no  registration  had  been  effected,  the  party 
might  still  protect  his  copyright,  either  by  action  or  suit  The  act  of 
the  5  &  6  Vict  c.  45,  made  an  alteration  in  the  law  in  thtit  respect. 
Besides  altering  the  duration  of  the  copyright,  it  altered  the  law  in 
this  respect  By  the  24th  section  *  it  enacted,  ^  that  no  proprietor  of 
copyright  in  any  book  which  shall  t>e  fiist  published  after  the  passing 
of  this  act,  shall  maintain  any  action  or  suit,  at  law  or  in  equity,  or 
any  summary  proceeding,  in  respect  of  any  infringement  of  such  copy* 
right,  unless  he  shall,  before  commencing  such  action,  suit,  or  pro- 
ceeding, have  paused  an  entry  to  be  made  in  the  book  of  registry  of 
the  Stationers'  Company  of  such  book,  pursuant  to  this  act;  provided 
always,  that  the  omission  to  make  such  entry  shall  not  affect  the 
copyright  in  any  book,  but  only  the  right  to  sue  or  proceed  in  respect 
of  any  infringement  thereof  as  aforesaid."  Then  there  is  another  pro* 
viso  not  bearing  on  the  present  question.  So  that,  with  respect  to 
any  book  which  shall  be  nrst  published  after  the  passing  of  that  act, 
although  the  author  has  a  copyright  in  the  book,  he  cannot  sye,  either 
at  law  or  in  equity,  in  respect  of  an  infringement  of  that  copyright, 
unless  that  book  has  been  registered  at  Stationers'  Hall,  pursuant  to 
the  act.  But  that  applies  only  to  books  which  shall  be  first  published 
aftcfr  the  passing  of  the  act ;  it  does  not  in  any  way  affect  books  first 
published  before  the  passing  of  the  act  Now,  that  act  passed  on  the 
1st  July,  1842.  The  first  edition  of  Mr.  Murray's  (the  plaintiff's) 
Handbook  for  Switzerland  was,  according  to  the  affidavits,  published 
in  1838,  ]ong  before  the  passing  of  that  act  of  parliament  The 
second  edition  was  published  in  the  month  of  July,  1842,  and  the  act 
passed  on  the  1st  July,  1842;  and  I  think  I  am' bound  to  assume, 
and  must  assume,  that  that  second  edition  was  first  published  after 
the  passing  of  the  act  Of  course  the  subsequent  editions  were  pos- 
terior to  the  passing  of  the  act  Now,  what  is  the  effect  of  this  a<3t  of 
parliament  with  respect  to  these  several  editions  of  Mr.  Murray's  (the 
plaintiff's)  book?  The  plaintiff's  book,  except  so  far  as  it  was  regi- 
stered previously  —  that  is,  as  the  first  edition  was  registered  previ- 
ously to  the  act  of  parliament —  has  not,  with  'that  exception,  been 
registered  at  all.  It  has  never  been  registered  at  Stationers'  HaU 
subsequently  to  the  passing  of  the  act  of  the  5  &  6  Vict 

With  regard  to  the  first  edition,  as  I  have  already  said,  the  law,  as 
it  existed  previously  to  the  5  &  6  Vict,  did  not  require  any  registra- 
tion in  order  to  entitle  the  plaintiff  to  sue  in  respect  of  any  infringe- 
ment of  the  copyright  of  that  first  edition ;  nor  has  the  5  &  6  Vict, 
with  regard  to  that  edition,  published  antecedent  to  the  passing  of  the 
act,  made  any  alteration  except,  indeed,  in  this  way  —  the  act  of  the 
5  &  6  Vict  repeals  entirely  the  prior  acts ;  and  if  that  wero  aU,  it  might 
be  a  question  whether  a  party  bad  any  copyright  in  a  book  published 
previously  to  that  act  of  pariiament,  because  it  has  been  held  — 
although  there  was  a  great  doubt  about  it  at  one  time,  and  there  was 
a  contrary  decision  at  one  time  —  it  has  been  held  that  there  is  no 
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coroinon*law  right  to  the  copy,  as  it  is  called,  as  it  is  entirely  the 
creature  of  the  statute.  But  although  the  5  &  6  Vict  repealed  the 
prior  acts  of  parliament — the  act  of  Anne  and  the  two  acts  of  Geo. 
3  —  it  re-enacted  a  copyright,  and  a  better  copyright  --^  a  copyright 
enduring  for  a  longer  period  than  under  the  prior  acts.  It  gave  to 
the  author,  or  to  the  proprietor  of  the  copyright,  of  any  book  published 
previously  to  the  act,  a  certain  copyright,  the  same,  in  fact,  not  less 
than  forty-two  years ;  but  with  respect  to  the  obligation  to  register, 
it  is  con^ned  to  works  which  shall  be  first  published  after  the  passing 
of  the  act  It  left  any  work,  which  was  first  published  previous  to 
the  passing  of  the  act,  unaffected  with  regard  to  any  obligation  to 
register  at  Stationers'   Hall;    so  that,  supposing  Mr.  Murray  had 

Eublished  that  first  edition  in  1838,  and  supposing  no  other  edition 
ad  ever  been  published  at  all,  and  any  one  had  infringed  Mr.  Mur- 
ray's copyright  iu  that  first  edition,  he  would  clearly  have  a  right  now, 
although  that  book  was  not  registered  at  all,  notwithstanding  the  5 
to  6  Vict,  to  have  sued,  either  at  law  or  in  equity,  in  respect  of  the 
infringement  of  that  copyright,  and  his  publishing  another  edition 
after  'the  passing  of  the  act,  or  before  the  passing  of  the  act, 
does  nq(  in  any  way  affect  the  copyright  which  he  has  in  the  first 
edition ;  put  if  he  publishes,  as  he  has  done,  a  second  edition^  which 
is  not  a  mere  reprint  of  the  former  edition,  but  contains  alterations 
and  additions,  quoad  those  alterations  and  additions,  it  is  a  new 
work ;  that  is  to  say,  in  order  to  entitle  him  to  sue,  at  law  or  in 
equity,  in  respect  of  the  infringement  of  his  copyright  in  that  portion 
of  the  secona  edition  which  is  new,  and  if  that  were  the  only  part 
infringed  upon,  he  must,  before  he  can  sue,  have  registered  that 
edition  at  Stationers'  Hall,  in  pursuance  of  the  24th  section  of  the 
act 

Now,  Mr.  Murray,  in  his  preface  to  his  book,  the  second  edition, 
repeats  naturally  enough  the  preface  to  the  first  edition,  but  he  adds 
a  note  to  it  to  this  effect,  in  the  second  edition,  and  in  all  the  subse- 
quent editions  —  ^*  The  present  edition  has  been  very  carefully  revised 
and  corrected,  as  far  as  possible,  down  to  the  present  time.  Some 
new  routes  have  been  added,  and  others  have  been  re-written."  And 
then  he  refers  to  the  work  of  Professor  Forbes,  and  so  on.  Now,  if 
this  had  occurred,  that  Mr.  Murray,  having  in  that  second  edition 
published  in  1842,  and  the  subsequent  edition  of  1846,  and  so  on  — 
if  he  had,  as  he  has  done,  added  any  new  routes  or  new  matter,  or 
altered  the  former  work  so  as  to  introduce  new  matter,  and  make  it 
in  that  respect  a  different  work,  although  substantially  the  same  work, 
stilt  to  that  extent  it  was  new,  whether  it  had  been  great  or  small  — 
if  he  wants  to  protect  that  portion  thus  introduced  for  the  first  time 
after  the  passing  of  the  act,  it  appears  to  me  that  he  is  bound  to  regis- 
ter the  work  at  Stationers'  Hall  before  he  sues ;  and  that,  not  hav- 
ing done  so,  if  Mr.  Bogue,  or  any  body  else,  simply  pirated  —  that 
is,  simply  took  verbaiim  \t  JUeralim  —  every  portion  of  that  which 
was  new  for  the  first  time  in  the  second  edition,  or  any  other  edition 
published  after  the  passing  of  that  act,  Mr.  Bogue  might  do  that  with 
perfect  impunity,  and  Mr.  Murray  would  have  no  redress  until  be 
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legiBtered  his  new  work  at  Stationers'  Hall,  and  then  be  miglit  saei 
either  at  law  or  in  equity.  Now,  one  may  conceive  a  case  in  which 
the  alterations  made  in  a  subsequent  edition  are  extremely  trifling— 
it  may  be  the  alteration  of  a  few  words,  by  way  of  correction,  only ; 
bnt  one  may  also  conceive  a  case  in  which  a  second  or  subsequent 
edition  may  contain  four  times  the  matter  which  a  prior  edition  has. 
We  have  particular  instances  of  that  in  law  books.  The  first  edition 
is  often  a  very  slight  treatise,  and  it  swells  in  subsequent  editions  to  a 
very  bulky  one ;  but  it  signifles  to  my  mind  nothing  whatever  what 
is  the  extent  of  the  additions  and  altemtions ;  to  the  extent  to  which 
it  is  thus  altered  and  added  to,  and  to  the  extent  which  it  is  thus 
made  new,  that  new  part  cannot  be  firotected  by  suit,  unless  the 
party  has  registered  at  Stationers'  Hall.  But  how  does  that  operate 
with  regard  to  the  old  part?  Why,  surely,  it  leaves  the  copyright  in 
the  old  part  just  where  it  was.  If  Mr.  Bogue,  or  any  other  party, 
takes  that  which,  being  contained  in  the  first  edition  of  Mr.  Murray's 
book,  is  also  contained  in  the  second  or  any  other  subsequent  edition 
of  Mr.  Murray's  book,  in  that  respect  Mr.  Murray  may  protect  his 
copyright,  because  that  was  a  book  published  prior  to  the  passing  of 
the  act;  and  prior  to  the  passing  of  the  act  no  registration  was  requi* 
*  site  in  order  to  give  the  party  the  right  to  sue. 

Now,  that  brings  me  to  this  point,  not  that  the  defendant's  sxgOf 
ment  can  prevail  to  the  extent  to  which  he  presses  it,  namely,  that 
Mr.  Murray  can  have  no  relief  at  all,  that  Mr.  Bogue  may  copy  Mr. 
Murray's  book  ad  libitum^  and  that  there  can  be  no  redress  for  want 
of  .registration ;  but  to  this  extent  it  has  its  effect,  and  it  is  not  altoge- 
ther an  inconsiderable  effect,  that  I  must  discard  all  reference  to  every 
edition  of  Mr.  Murray's  book  but  the  first,  inasmuch  as  the  second  and 
subsequent  editions  were  published  after  the  passing  of  the  5  &  6 
Vict  If  Mr.  Bogue  had  simply  transcribed  all  that  is  new  in  the 
subsequent  editions,  and  nothing  contained  in  the  first  edition,  clearlyi 
according  to  the  terms  of  this  act  of  parliament,  Mr.  Murray  could 
have  no  redress.  Therefore,  although  I  have  been  referred  throughout 
to  the  edition  of  1846,  I  must  discard  the  edition  of  1846 ;  I  must 
discard  even  the  edition  of  1842,- because  that  I  must  take  to  have 
been  published  aft»  the  passing  of  the  act  of  parliament ;  and  I  must 
confine  myself  entirely  to  the  edition  of  1833  —  that  is  the  only  edi- 
tion which  wasvpublished  prior  to  the  passing  of  the  5  &  6  Vict.  But 
still  the  edition  of  1838,  the  first  edition,  does  contain  a  vast  bulk  of 
what  is  contained  in  the  subsequent  editions ;  although,  as  I  have 
said,  the  question  of  the  much  or  the  littie  is  not  the  question  with 
regard  to  the  right  to  protect  a  man  under  the  24th  section  of  the 
5  &  6  Vict  Whatever  is  in  the  first  edition,  it  appears  to  me,  Mr. 
Murray  has  a  right  to  protect,  whether  contained  in  the  subsequent 
editions  or  not ;  but  whatever  is  new  in  the  subsequent  editions  Mr. 
Murray  has  no  right  to  protect 

.  Now,  this  brings  me,  therefore,  to  consider  how  far  Mr.  Bogue's 
book  is  a  piracy  of  any  thing  contained  in  the  first  edition  of  Mr. 
Murray's  work  publisbed  in  tibe  year  1838 ;  and  I  may  say  this,  that 
beyond  all  question,  at  least  I  am  quite  satisfied  in  my  own  mindt 
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that  tq  some  extent,  Mr.  Bogae  has  used  Mr.  Mtuoraj^s  book.   A  great 
many  instances  were  addaced  in  argument  by  counsel — some  of 
those  stated  in  the  bill,  some  stated  not  in  the  bill  but  in  the  affida^ 
vits,  and  some  stated  by  the  counsel  at  the  bar —  a  great  number  of 
instances  were  adduced  for  the  purpose  of  showing  that  Mr.  Bogue, 
or  Mr.  Walker,  who  compiled  Mr.  Bogne's  book,  had  copied  errors. 
That  is  the  ordineury  and  familiar  mode  of  trjring  the  fact  whether  the 
defendant  has  used  the  plaintiff's  book.    But  I  think  that  this  argu- 
ment^ arising  out  of  those  enrors,  was  pressed  a  little  beyond  what  it 
will  bear.     The  use  of  showing  that  the  defendant's  book  has  got  the 
same  errors  as  the  plaintiff's  book  is  this,  that  where  the  defendant 
says,  *'  Oh,  I  got  all  this  matter,  not  from  your  book,  but  I  got  it  from 
other  sources ;  theie  is  such  a  work,  and  such  another  work,  and  so 
on,  and  I  put  that  together,  and  I  made  out  my  work  from  that."     If 
there  be  a  contest  whether  the  defendant  has  used  the  plaintiff's  book 
at  all,  the  showing  that  he  has  copied  an  error  is  of  course  a  very 
strong  argument  to  convince  one  of  that     Well,  a  great  many  in- 
stances that  have  been  stated,  I  think,  are  really  ex^uained,  and  do 
not  apply.    [His  Honor  then  read  some  of  the  passages.]     I  have 
not  the  slightest  doubt  whatever,  that  to  some  extent  the  defendant, 
Mr.  Bogue,  has  used  the  plaintiff's  work.     I  do  not  suppose  he  used 
the  first  edition,  nor  do  I  suppose  he  used  the  edition  just  before  me 
*— the  edition  of  1846.     I  think  the  probability  is,  that  he  used  the. 
latest  edition  that  he  found  then  published.     He  published  his  book 
Iq  1852  —  the  latest  edition  of  Mr.  Munray's  existing  was  the  fourth 
edition,  the  edition  of  1851.     The  probability  is,  he  took  that ;  how- 
ever, it  is  not  material  which  he  took.     I  am  perfectly  satisfied,  from 
one  or  two  little  matters  which  convince  me,  that  to  some  extent  ho 
used  the  plaintiff's  book ;  and  that  is  the  use  of  the  ailment  arising 
from  any  alleged  copies  of  mistakes  in  the  plaintiff's  book.    [His 
Honor  then  read  some  other  passages.]     Now,  I  have  already  said  I 
find  this,  that  in  a  great  many  passages,  by  no  means  in  the  whole 
of  the  book,  or  perhaps  in  any  vast  portion,  but  still  in  a  great  num- 
ber of  places  —  as,  for  example,  in  the  whole  description  of  the  town 
of  Basle,  which  occupies  many  pages  —  I  find  that  Mr.  Bogue's  book 
is  a  translation  generally,  an  abridged  tmnslation,  of  Baedekker's 
German  work.    However,  it  did  appear  to  me  that  this  view  ought 
to  be  taken  of  the  question  -^  putting  an  extreme  case  *-«  if  Baedek- 
ker's was  a  translation  of  Mr.  Murray's  book  into  German,  and  then 
the  defendant  had  re*translated  it  into  English,  even  if  he  did  not 
know  Baedekker's  book  to  be  a  translation  from  Mr.  Murray's,  I  never 
could  allow  the  plaintiff's  book  to  be  indirectly  pimted  in  that  way. 
I  am  patting  an  extreme  case  in  order  to  try  the  principle.     I  have 
therefore  gone  through  a  great  part  of  Baedekke^r's  book,  and  I  find 
that  in  the  preface  he  acknowledges  the  advantages  he  has  derived 
from  Mr.  Murray's  book,  and  acknowledges  that  the  gtoundw<»rk  of 
bis  book  is  Mr.  Murray's,  though  he  has  repeatedly  travelled  over  a 
great  part  of  the  country,  and  ascertained  tbe  accuracy  of  the  desraip 
tion.     And  the  conclusion  of  fact  at  which  I  have  arrived  is,  that  bis 
l)ook,  though  it  has  taken  Mr.  Murray's  as  a  groundwork,  is  substan^ 
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tialljr  an  original  work.  Whether  BaedekkeFs  book  has  token  00 
mnch  from  Mr.  Murray's  that  if  it  were  an  English  book,  published 
in  England,  this  court  would  say  Baedekker  has  made  an  unfair  and 
too  much  use  of  Mr.  Murray's  book,  may  be  a  question ;  but  at  all 
events,  I  have  no  doubt  in  my  own  mind  that  Baedekker's  book  is  a 
bond  fide  original  publication,  making  very  free  use  of  Mr.  Murray's 
book ;  but  it  is  not  necessary  for  me  to  decide  whether  he  has  made 
too  free  a  use,  and  what  amounts  to  an  unfair  use,  of  Mr.  Murray's 
book.  Now,  with  regard  to  the  comparison  between  Baedekker's 
book  and  the  defendant  Bogue's  book,  I  find  that  in  many  parts  it  is 
literally  a  transcript  of  Baedekker,  Baedekker's  book  being  published 
in  the  year  1848,  and  the  defendant  Bogue's  book  in  the  year  1852 ; 
so  that  it  was  to  be  expected  that  he  should  use  Baedekker's  book ; 
and  he  has  done  so,  and  he  has  done  so  not  only  very  freely,  hyi  it  is 
often  a  simple  servile  copying. 

In  other  parts  of  the  defendant's  book,  especially  in  those  parts 
which  consist  of  the  description  of  scenery-,  the  defendant  has  freely 
taken  and  extracted  from  Dr.  Cheever's  book.  Dr.  Cheever,  being  an 
American,  who  had  travelled  in  Switzerland,  gives  some  very  interest* 
ing  and  florid  descriptions  of  scenery,  and  in  many  parts  the  defend* 
•  ant  has  transcribed  passages  from  Dr.  Cheever.  Now,  Dr.  Cheever's 
book,  no  doubt,  was  compiled  by  a  person  who  had  Murray's  book  in 
his  hand,  because  Dr.  Cheever,  like  every  other  rational  being  who 
might  travel  in  Switzeriand,  would  take  Murray's  book  with  him.  He 
had  Murray's  book  with  him ;  and  I  do  not  see  how  it  is  possible  for 
any  human  being  who  happens  to  have,  as  he  would  natuially  have, 
and  as  he  ou^ht  to  have,  Mr.  Murray's  Handbook  to  travel  in  Switz- 
erland, if  he  IS  writing  either  letters  to  his  friends,  or  a  tour  which 
he  means  to  publish,  to  avoid  most  fairly  having  passages  which  are, 
in  effect,  if  not  servilely  transcribed  from,  at  least  taken  from  the  ideas 
and  the  particulars  got  from  Mr.  Murray's  Handbook ;  and  nobody 
would  pretend,  I  apprehend,  that  Dr.  Cheever's  book  could  be  any 
thing  approaching  to  a  piracy  of  the  plaintiff's  book ;  in  fact.  Dr. 
Cheever's  book,  though  an  American  work,  is  published  in  England, 
and  if  Dr.  Cheever's  book  were  a  piracy,  it  might  have  been  proceeded 
against  by  Mr.  Murray.  Nobody  would  dream  ^- no  counsel  could 
ever  suggest  —  the  possibility  of  success  in  attempting  to  restrain 
the  publication  of  Dr.  Cheever's  book  as  a  piracy  of  Sir.  Murray's. 
Now,  I  confess  I  have  had  very  great  difficulty,  partly  owing  to  the 
physical  difficulties  of  having  to  go  through  the  German  works,  but 
pcurdy  owing  to  the  matter  itself,  in  arriving  at  the  conclusion  in  my 
own  mind  whether,  taking  Mr.  Bogue's  book  to  have  been  written 
and  composed,  with  a  certain  use  of  Murray's  book  itself,  and  taking 
his  book  also  to  have  been  clearly  compiled  with  a  free  and  unlimited 
use  of  Baedekker's  book  and  of  £hr.  Cheever's  book  —  although  I 
also  do  find  cases  in  which  he  has  borrowed  from  Weiss's  book,  the 
Manuel  du  Voyageur,  and  it  may  be  from  Mr.  Ebel's  book  here  and 
there —  Mr.  Ebel's  book,  being  alphabetic»al,  was  not  so  likely  to  be 
borrowed  from,  but  still  there  are  passages,  I  have  no  doubi^  taken 
from  him:— *  taking  his  book  to  be  composed  in  that  way.and  taking 
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it  to  be  a  book  I  ought  to  look  at  willi  great  jealousy,  by  reason  ^Itat 
it  does  not  profess  to  be  the  work  of  a  person  going  to  the  spot,  and 
compiling  from  the  sources  there  accessible  —  his  own  book,  but  com- 
piled from  the  labors  of  others  —  taking  it  to  be  a  book,  I  say,  which 
ought  to  be  looked  at  with  great  jealousy,  on  that  score,  I  confess  I 
have  had  very  great  difficulty  in  coming  to  a  conclusion  in  my  own 
mind,  whether  the  use  which  has  been  made,  and  the  benefit  which 
has  been  derived,  by  the  defendant  from  the  plaintiff's  book,  whether 
directly  or  indirectly,  has  been  unto  such  an  extent  as  to  come  up  to 
what  I  think  Lord  Cottenham  caUs  "  the  extraction  of  the  vital  parts 
of  the  book  "  —  that  is,  whether  it  amounts  to  what  may  be  described 
in  other  language,  and  is  described  in  other  language,  a  fair  or  unfair 
use  of  the  lK>ok. 

The.  difficulty  is  obvious  at  first  sight,  independently  of  the  parti- 
cular difficulties,  by  reason  that  in  any  book  which  professes  to  be  a 
handbook  or  guide  to  travellers  in  Switzerland,  of  necessity  you  must 
have  a  great  deal  the  same  —  it  is  obvious,  that  in  any  road-book, 
whether  it  be  a  more  mechanical  road-book  like  the  old  English  road- 
books, or  the  more  literary  road-books,  if  I  may  use  the  expression, 
which  Mr.  Murray's  undoubtedly  is,  it  is  an  extremely  difficult  thing 
to  see  how  far,  the  subject  being  the  same,  and  the  details  necessarily 
to  a  great  extent  the  same,  the  one  has  fairly  or  unfairly  used  the 
work  of  the  other.  The  conclusion  I  have  arrived  at  on  the  whole 
is,  that  I  cannot  say  that  the  defendant's  book  is  an  unfair  use  of 
Mr.  Murray's  book.  I  confess,  that  as  I  have  gone  through  the  work, 
I  have  sometimes  come  to  parts  where  I  have  had  a  strong  leaning 
one  way,  but  immediately  afterwards  I  came  to  another  part  which 
made  a  strong  leaning  the  other  way ;  but  the  result  of  the  whole  is, 
that  I  am  obliged  to  come  to  the  conclusion  —  I  will  not  say  I  am 
absolutely  and  entirely  satisfied  that  the  use  made  might  not  be 
looked  a1^  by  a  iudgment  more  experienced  and  able  than  mine,  in 
quite  a  different  light  —  but,  looking  at  it  as  I  do,  I  cannot  see  that 
there  is  a  case  for  me  to  exercise  the  jurisdiction  of  restraining  the 
publication  of  the  defendant's  work ;  and  of  course  I  could  not  grant 
that  injunction  unless  I  was  satisfied,  which  I  am  not,  that  an  unfair 
use  has  been  made  of  the  plaintiff's  work. 


Morgan  v.  Holford.^ 

December  10, 11,  and  18, 1852. 

Letters^  amounting  to  Evidence  of  a  Contract  for  Sale  of  Lands ^  bind- 
ing on  both  Vendor  and  Purchaser. 

A  vendor,  C,  trrote  to  his  own  solicitor, "  H.  hM  aereed  to  purebue  taj  estate  in  this  conntjr 
for  60,000i^  indndiwg  the  timber.  ...  I  hsTO  soown  this  to  H.,  and  given  him  a  oopy, 

^  17  Jnr.  226. 
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not  tigMd^  as  a  mmomodam."  A  month  aftarwardf,  in  the  ooone  of  corretpondenot 
concerning  the  terms  of  a  formal  agreement  which  was  to  be  prepared,  the  purchaser,  H., 
wrote  to  the  same  solicitor  of  the  yendor,  "  I  beg  to  know  when  yon  will  forward  the  agree* 
ment  |o  be  entered  into  with  C.  relative  to  the  pnrobase  I  haye  concluded  with  him  for 
his  estate  in  this  eoonty : "  — 

Seidt  that  tfiese  two  letters,  taken  in  connectkm  with  other  eorres]xmdenee,  referred  to  tbe 
agreement  and  memorandnm  mentioned  in  C.'s  letter,  and  with  it  constituted  eyidence  of 
a  contract,  so  as  to  bind  both  C.  and  H.,  and  that  thereupon  H.  had  a  devisable  interest 
in  the  estate. 

If  the  last  letter  had  not  been  written,  so  that  there  had  been  only  eyidence  in  writing  to 
bind  C,  seai6^  that  H.  ironid  still  kaye  had  a  deyisable  interest ;  $td  qumn. 

In  August,  1836,  Major  Owynne  Holford,  since  deceased,  com* 
menced  a  treaty  with  Mr.  Charles  Fox  Champion  Crespigny,  on  the 

{)art  of  himself  and  his  eldest  son,  Charles  John  Champion  Crespignyi 
or  the  purchase  of  two  estates  in  Wales,  one  called  <'  The  Tal-y-llyn 
Estate,"  and  the  other  called  »  The  Cathedine  Estate."  On  the  11th 
October,  1836,  the  said  Charles  Fox  Champion  Crespigny  wrote  ifi 
his  solicitor,  Edward  Clarke,  the  following  letter :  — >^  M}(^end,  Major 
Gwynne  Holford,  has  agreed  to  purchase  our  estate  in  this  county 
for  oO,000/.,  including  the  timber,  our  producing  a  sufficient  title ;  it 
being  understood  that  some  small  things  purchased  subsequently  to 
the  main  purchase  have  a  good  holding  title,  but  not  an  objectionable 
one,  will  be  no  bar  to  the  purchase.  The  expense  of  the  title  and 
conveyance  will  be  paid  by  the  purchaser  as  usual.  I  will  assign  to 
the  major  the  written  agreements  unexpired,  as  follows:  —  About 
eight  acres  in  Cathedine,  from  Lewis  Parry,  rent  13^,  for  six  years ; 
four  from  Mr.  Arthur,  rent  5/.  5^.,  for  twenty  years ;  and  a  barn  at 
Langrose,  rent  6/.,  for  six  years.  The  major  to  retain  17,000/.  during 
the  life  of  my  mother.  Lady  Keane,  at  *AL  10<.  per  cent  interest,  to  be 
paid  half-yearly,  in  order  to  meet  her  jointure  charged  on. the  estate 
of  600/.  a  ^ear.  Will  you  have  the  goodness  to  settle  an  agreement 
on  the  basis  of  the  above,  for  us  to  sign.  I  shall  be  in  town  on  Fri- 
day morning,  and  will  have  the  pleasure  of  calling  on  you."  And  to 
this  letter  was  written  a  postscript  by  the  said  Charles  Fox  Champion 
Crespigny,  in  the  foUowmg  words :  —  **  I  have  shown  this  to  the  ma- 
jor, and  given  him  a  copy,  not  signed,  as  a  memorandum." 

The  memorandum  referred  to  was  in  the  handwriting  of  the  said 
Charles  Fox  Champion  Crespigny,  but  undersigned,  and  it  was  in 
the  following  words:  —  ^<  Memorandum.  Major  Gwynne  Holford 
has  agreed  to  purchase  our  estate  in  this  county  for  60,000/.,  including 
the  timber,  our  producing  a  sufficient  title ;  it  being  understood  some 
small  things  purchased  subsequent  to  the  main  purchase  have  a  good 
title,  but  not  an  objectionable  one,  will  be  no  bar  to  the  purchase^ 
The  expense  of  the  title  and  conveyance  will  be  paid  by  the  purcha- 
ser, as  usual.  I  will  assign  to  the  major  the  written  agreements  un- 
expired, as  follows: — About  eight  acres  in  Cathedine,  from  Lewis 
Parry,  rent  13/.,  for  six  years ;  four  acres  in  Cathedine,  from  Mr.  Ar- 
thur, twenty  years,  rent  5^.  6s. ;  and  a  barn  at  Langrose,  six  years, 
rent  6/.  The  major  to  retain  17,000/.  during  the  life  of  my  mother, 
Lady  Keane,  at  3/.  10^.  per  cent  interest,  to  be  paid  half-yearly,  in 
order  to  meet  her  jointure  charged  on  the  estate  of  600^  a  year.    To 
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settle  an  agreement  on  the  basis  of  the  above,  for  the  parties  to 

*  St 

sign." 

Much  correspondence  followed*  On  the  14th  October^  1836,  Charles 
Fox  Champion  Crespigny  wrote  to  Major  Holford  a  letter  concerning 
certain  agreements  made  by  him  for  leases  to  farm  tenants,  containing 
the  words,  '^  If  you  think,  which  I  do  not,  that  these  leases  depreciate 
the  value  of  the  property,  I  have  no  wish  that  you  should  consider 
yourself  bound  to  the  purchase  of  it,  and  there  is  an  end  of  the  mat* 
ter."  On  the  16th  he  again  wrote  — "  Do  not  imagine  that  it  has 
been  my  wish  that  yon  should  be  in  the  smallest  degree  surprised  into 
the  engagement,  or  that  you  should  not  have  the  fullest  and  most  pa- 
tient investigation  of  every  bearing  connected  with  this  business,  so 
important  from  the  amount  of  its  value.  The  agreement  to  be  pro- 
posed  for  our  signature,  which  Mr.  Clarke  is  preparing,  will  be  conceived 
in  the  most  liberal  and  honorable  terms."  Messrs.  Richards  &  Clarke, 
as  solicitors  of  Mr.  Crespigny  and  his  son.,  prepared  a  draft  of  the  heads 
of  agreement  for  the  sale  oif  the  said  estates,  which  draft  was  intitled 
^  Instructions  for  preparing  an  agreement  with  Charles  Fox  Cham- 
pion Crespigny  and  Charles  John  Champion  Crespigny  for  the  sale 
to  Major  James  Price  Gwynne  Holford  of  two  estates, ...  .including 
the  timber  on  both  estates,  at  or  for  the  price  or  sum  of  60,000Z." 
And  on  the  26th  October,  1836,  Edward  Clarke  sent  the  draft  to  the 
said  Charles  Fox  Champion  Crespigny,  with  a  letter  of  that  date, 
saying,  <<  I  have  drawn  from  the  different  materials  in  my  possession 
the  heads  of  the  proposed  agreement  with  Major  Holford,  and  sent 
it  to  you  for  perussd. ....  In  case  you  and  Major  Holford  meet,  I 
would  recommend  you  to  avoid  the  possibility  of  your  committing 
yourself,  by  alleging  that,  as  the  matter  is  now  in  professional  hands, 
any  discu^^ion  between  you  and  him  would  be  useless."  The  said 
Charles  Fox  Crespigny  and  Edward  Clarke  afterwards  went  through 
the  draft  together,  and  settled  it,  and  it  was  then  laid  before  counsel 
to  prepare  a  contract,  with  instructions  *'  to  add  to  the  draft  of  the 
intended  contract  such  stipulations  on  the  part  of  the  said  Major 
Holford  as,  on  a  perusal  of  the  abstract,  he  might  deem  expedient  to 
be  inserted  therein,  for  the  security  of  the  said  Charles  Fox  Cham- 
pion Crespigny,  and  to  prevent  litigation  or  expense  to  him  in  carry- 
ing the  contract  into  execution,  or  to  vary  the  sanrie  in  such  instances 
as  he  might  deem  prudent  and  proper." 

On  the  1st  November,  1836,  Charles  Fox  Champion  Crespigny 
wrote  to  Major  Holford  —  "I  cannot  sufficiently  express  my  regret 
that  you  should  have  had  any  trouble  concerning  our  agreement,  in 
consequence  of  the  circumstances  in  which  Fam  placed  with  respect 
to  the  leases  on  my  estate If  the  agreements  now  subsisting  be- 
tween me  and  my  tenants  depreciate  the  value  of  the  property  in  your 
estimation,  pray  let  me  know,  and  I  will  certainly  not  think  of  hold- 
ing you  to  any  engagement  about  it  Pray  let  me  hear  from  you  at 
your  earliest  convenience,  that,  in  case  you  have  any  objection  to  my 
agreements  about  the  leases,  I  may  direct  my  solicitor  not  to  proceed 
any  further  with  the  preparation  of  deeds,  &c,  for  the  sale.  The 
intended  agreement  between  us,  which  is  necessarily  very  special,  is 
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in  course  of  preparation."  On  the  12ih  November,  1886,  the  said 
Charles  Fox  Champion  Crespigny  wrote  to  the  said  Edward  Clarke 
— ^  I  have  ohiy  this  morning  an  answer  from  Major  Holford,  who  is 
far  from  desiring  to  be  off,  bat  he  says  that  he  considers  me  bound 
in  honor  to  release  the  estate  from  the  promised  leases."  On  the  29th 
November,  1836,  the  said  Major  Holford  wrote  to  the  said  Edward 
Clarke  —  "I  beg  to  know  by  return  of  post  when  you  will  forward 
the  agreement  to  be  entered  into  with  Mr.  Crespigny  relative  to  the 

Surchase  I  have  concluded  with  him  for  his  estate  in  this  county. 
fr.  Crespigny,  on  his  return  to  Catbedine,  a  fortnight  since,  gave  me 
to  understand  that  you  would  despatch  it  in  the  coarse  of  a  fortnight; 
and  as  this  period  has  elapsed,  I  cannot  comprehend  the  ca\ise  of  the 
delay.     I  hope  you  will  expedite  the  business." 

The  draft  agreement  was  afterwards  prepared,  and  settled  on  the 
part  of  the  vendors,  but  not  signed,  and  it  was  sent  to  Major  Holford 
on  the  24th  December.  Major  Holford  made  his  last  will,  dated  the 
9th  January,  1837,  and  thereby  bequeathed  to  the  plaintiffs,  C.  Mor- 
gan and  G.  Stevenson,  ail  his  personal  estate,  whatsoever  and  where- 
soever, (excepting  certain  portions,)  upon  trust  to  stand  possessed 
thereof,  ^<  in  the  first  place,  to  complete  the  purchase  which  I  have 
recently  made  of  Charles  Fox  Champion  Crespigny,  Esq.,  and  to  get 
the  same  conveyed  to  them,  upon  trust  to  secure  thereout  the  annual 
sum  of  2,000/.  to  my  dearly  beloved  wife  during  her  natural  life,  free 
of  all  charges ;  and  subject  thereto,  to  be  held  by  my  said  trustees  to 
the  same  uses  and  upon  the  same  trusts  as  the  Buckland  estate  is  set- 
tled upon  by  my  marriage  settlement,  with  this  alteration,  that  I  charge 
my  said  new-purchased  estate  with  the  sum  of  10,000/.,  payable,  after 
my  said  wife's  decease,  to  and  between  my  younger  children,  in  addi- 
tion to  the  portions  secured  to  them  by  the  said  deeds  of  settlement 
made  previous  to  my  marriage.  I  further  direct,  that  if  my  said  pur- 
chased estate  is  not  sufficient  to  make  up  the  income  of  2,000/.,  then 
that  it  shall  be  made  up  out  of  my  personal  estate."  Difficulties  after- 
wards arose  concerning  the  terms  of  the  draft  contract,  and  Mr.  Cres- 
pigny wrote  to  Major  Holford's  solicitor  on  the  19th  January,  to  say 
that  he  should  consider  the  treaty  at  an  end  if  the  agreement  was  not 
accepted  6y  Major  Holford  within  ten  days.  The  agreement  was 
afterwards  executed,  with  but  slight  alterations,  and  in  April  and 
May,  1837,  the  said  estates  were  conveyed  to  Major  Holford  in  fee 
simple  for  the  sum  of  60,000/.  On  the  20th  June,  1845,  Major  Hol- 
ford mortgaged  the  Tal-y-llyn  estate  in  fee  simple  to  Sir  R.  Fitz  Wy- 
gram,  to  secure  11,000/.  and  interest  Major  Holford  died  on  the  4th 
Augxist,  1846,  without  having  republished  his  will.  The  several  par- 
ties interested  as  his  devisees  and  representatives  concurred  in  stating 
a  special  case,  representing  these  facts  to  the  court,  in  which  the 
principal  questions  were,  whether  the  equitable  estates  in  the  said 

E remises  passed  by  the  will  of  Major  Holford  to  the  plaintiffs,  to  be 
eld  by  them  upon  the  trusts  of  the  will ;  and  if  so,  whether  such 
eqmtable  interest  ought  to  be  exonerated  from  the  said  mortgage  debt 
of  11,000/. 
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Malinsy  Q.  C,  and  O.L.  Russelljiot  Major  Holford's  widow.  Ma- 
jor  Holford  bad  a  devisable  interest  at  the  date  of  his  will,  becaose 
he  could  enforce  performance  of'  the  contract,  even  if  it  was  not  bind- 
ing against  him.  The  subject-matter  of  the  contract,  the  price,  and 
the  parties  were  certain,  and  there  was  a  good  memorandum  or  note 
in  writing  of  all  these  things,  signed  by  Mi,  Cre(?pignv  for  himself 
and  his  son.  It  did  not  signify  that  this  was  only  in  a  letter  written 
by  Mr.  Crespigny  to  a  third  party.  Such  a  letter  is  sufficient  evidence 
of  the  contract  to  bind  the  writer.  Broome  v.  Moncky  10  Yes.  Sll; 
Ogilvie  V.  Foljambey  3  Mer.  53 ;  Kennedy  v.  Lee^  Id.  441,  and  it  is 
not  affected  by  the  circumstance  that  further  negotiation  is  contem- 
plated .by  the  agreement  upon  some  small  details.  Fowle  v.  Fret' 
tnanj  9  Yes.  351.  If  the  letter  refers  to  another  document,  from  which 
the  terms  of  agreement  can  be  gathered,  it  will  be  sufficient  Owen 
V.  Thofnasj  3  My.  &  K.  353 ;  Gibbins  v.  3%e  Board  of  Manag-emetU 
of  the  North-Eastern  Metropolitan  Asylum  District j  11  Beav.  1.  Thus 
the  two  letters  of  the  11th  October  and  the  29th  November  may  be 
connected,  for  they  both  refer  to  the  memorandum,  which  contained 
all  the  terms  of  the  contract ;  and  these  documents,  taken  together, 
form  a  complete  contract,  binding  on  both  sides.  The  terms  of  Major 
Holford's  will  remove  all  doubt,  for  the  first  trust  of  the  personal 
estate  was  to  complete  the  contract;  and  if  he  had  died  immediately,  • 
his  heir  could  not  have  denied  the  existence  of  the  contract 

[Stuart,  Y.  C.  That  is  a  clear  executory  trust ;  the  question  is, 
how  far  it  was  affected  by  what  afterwards  took  place.] 

He  afterwards  signed  a  formal  contract,  and  subsequently  the 
original  contract  was  carried  into  effect 

[Stuart,  Y.  C.  He  did  not  take  a  conveyance  to  the  uses  of  the 
settlement] 

No ;  because  he  intended  his  will  io  declare  the  uses  and  trusts  of 
it  after  his  death,  but  he  did  not  wish  to  deprive  himself  of  it  during 
his  life. 

[Stuart,  Y.  C.  He  took  out  a  great  part  of  the  estate  by  subject- 
ing it  to  a  mortgage.] 

But  that  must  be  paid  off  by  his  personal  estate.  His  intention 
was  unchanged,  or  he  would  have  altered  his  will. 

Elmsley^  Q.  C,  for  the  younger  children  of  Major  Holford,  in  the 
same  interest  The  correspondence  proves  a  concluded  agreement 
on  both  sides.  Saunderson  v.  Jackson^  2  B.  &  P.  238  ;  9  Yes.  250, 
and  Clinan  v.  Cooke^  1  Sch.  &  L.  22,  were  similar  cases,  in  which,  by 
connecting  various  documents,  none  of  which  were  alone  sufficient, 
evidence  of  the  contract,  which  satisfied  the  Statute  of  Frauds,  was 
obtained. 

BaOey^  Q.  C,  and  Greene^  for  the  heir  at  law  of  Major  Holford, 
contended  that  the  property  in  question  did  not  pass  by  his  will.  The 
hardship  of  defeating  the  testator's  intention  cannot  be  considered. 
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Admitting  that  if,  at  the  date  of  the  will,  there  had  bi^en  a  contract 
binding  on  both  parties,  Major  Holford  wonld  have  had  a  devisable 
interest,  there  was  here  no  contract  at  that  time,  but  only  a  treaty  for 
the  purchase.  But  if  there  was  a  contract,  it  was  bindinc^  on  Mr. 
Crespigny  and  his  son  only,  and  that  did  not  give  Major  Holford  a 
devisable  interest  First,  there  was  only  a  treaty,  for  the  letter  of  the 
11th  October  merely  says  that  a  basis  for  a  fatnre  agreement  had 
been  fixed,  and  it  was  so  mentioned  by  the  parties  in  their  snbse« 
quent  correspondence. 

[Stuart,  V.  C.  What  was  that  basis?  They  sav  it  was  that  Ma* 
jor  Holford  was  to  purchase  the  estates  for  wflOOL  If  you  deny 
that,  I  think  you  will  increase  the  difficulty  of  your  case.] 

Both  parties  distinctly  understood,  that  if  a  final  contract  were 
entered  into,  the  purchase-money  was  to  be  60,000^ ;  but  the  inten- 
tion was,  that  nothing  should  be  binding  until  there' was  a  formal 
agreement ;  while  that  intention  continued,  the  matter  was  onlv  in 
treaty,  and  no  paper  writing  could  bind  either  side.  But  if  tdere 
was  any  thing  more  than  a  Ireaty,  it  was  at  best  but  an  unilateral 
agreement.  The  letter  of  the  29th  November  referred  to  no  docu- 
ment whatever,  and  the  case  is  therefore  not  like  Dobell  v.  Sutchin' 
son,  3  Ad.  &  El.  355. 

[Stuart,  V.  C.  You  argue  that  a  reference  by  implication  will 
not  do,  as  in  Boydeli  v.  Drummond^  11  East,  141,  where  there  were 
two  documents,  and  it  was  impossible  to  know  which  was  referred 
to.l 

It  is  for  them  to  show  that  there  was  a  sufiicient  reference  to  the 
memorandum.  We  say  there  was  not  Western  v.  Russell^  3  V.  & 
B.  187,  was  a  different  case ;  there  there  were  two  letters  written  by 
the  same  person  to  the  same  correspondent,  which  were  necessarily 
connected.  Therefore,  if  the  contract  was  binding  on  Mr.  Crespignv, 
it  was  not  binding  on  Major  Holford ;  and  to  give  him  a  devisable 
interest  he  must  also  have  bound  himself  before  the  date  oi  his  will ; 
or  else,  if  he  had  died  intestate,  leaving  an  infant  heir,  the  vendors 
must  have  waited  until  such  an  heir  came  of  age  before  they  could 
know  whether  he  would  elect  to  complete  the  purchase  or  not.  The 
Earl  of  Radnor  v.  Shafto^  11  Yes.  448.  Or  if  the  devise  were  in 
strict  settlement,  the  tenant  for  life  could  not  elect  against  the  remain- 
der-man, and  there  would  be  a  similar  suspense.  No  rule  of  law 
would  produce  such  absurd  results. 

[Stuart,  V.  C.  Have  you  authority  to  treat  it  only  as  a  matter 
of  election  ?  It  is  new  to  roe,  on  the  principle  of  Martin  v.  MilckeUj 
2  J.  &  W.  413,  that  if  there  be  an  agreement  for  sale  and  purchase 
signed  only  by  the  vendor,  the  purchaser  has  nothing  but  an  option.] 

He  cannot  have  any  thins;  more* 

[Stuart,  V.  C.  I  think  be  has  an  equitable  right  to' compel  per- 
formance of  the.  contract] 

He  has  the  power,  by  signing  the  contract,,  at  once  to  give  himself 
an  equitable  interest 

[Stuart,  V.  C.  Is  not  the  will  in  this  case  a  declaration  of  the 
option?] 


A 
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The  will  has  no  operation  nntil  after  the  death  of  the  testator,  and 
eo  instanH  the  estate  descended  to  the  heir.  Bucknuuter  v.  Harr<^^ 
7  Ves.  841. 

The  tnxstees  being  plaintifbi  there  was  no  reply. 

Stuart,  V.  C.  The  argument  in  this  case  proceeds  mainly  on  the 
question,  whether,  on  the  evidence,  which  is  principally  documentaiy, 
of  what  took  place  before  the  date  of  the  will  of  Major  Holford,  there 
was  a  valid  contract  for  the  purchase  of  the  Tal-y41yn  and  Cathedino 
estates.  As  the  contract  was  completed  soon  after  the  date  of  the 
will,  and  in  the  life  of  Major  Holford,  the  case  is  relieved  from  the 
difficulty  which  occurred  in  Broome  v.  Monck^  10  Ves.  511,  and  is 
only  to  be  considered  upon  the  acts  of  the  contracting  parties  antece- 
dent to  the  date  of  the  will.  It  has  been  contended  for  the  heir  at  law, 
that  the  true  construction  of  the  acts  of  the  parties  antec^ent  to  the 
will,  -and  to  the  execution,  after  the  date  of  the  will,  of  a  formal  agree- 
ment for  the  purchase  by  the  contracting  parties,  is,  that  no  binding 
agreement  for  the  purchase  of  the  estates  had  been  made,  but  only  a 
basis  agreed  upon  for  the  discussion  of  the  terms  on  which  the  treaty 
for  a  contract  to  be  executed  was  to  proceed,  and  that  it  was  under- 
stood  between  the  parties,  that  until  a  formal  agreement  was  prepared 
and  executed,  neither  party  was  to  be  considered  as  bound.  On  the 
part  of  the  widow  and  younger  children  of  Major  Holford,  it  has  been 
contended  that  the  basis  of  the  formal  agreement  was  an  actual  agree- 
ment, in  general  terms,  that  Major  Holford  should  purchase,  and  Mr. 
Crespigny  sell  to  him,  the  estates  for  60,000/.,  and  that  the  formal 
agreement  which  was  to  be  prepared  was  merely  to  settle  the  neces- 
sary details  upon  points  relating  to  the  tenancies  on  the  estates,  the 
title,  and  other  matters,  upon  which  the  parties,  by  coming  to  a  dis- 
tinct understanding  by  specific  stipulations,  might,  on  fair  discussion, 
escape  the  danger  of  an  adverse  litigation  to  settle  the  various  points 
likely  to  arise  in  carrying  into  effect  a  general  contract  for  the  purchase 
of  a  considerable  estate,  the  title  of  which  had  not  been  investigated. 

In  a  letter  of  the  11th  October,  1836,  the  vendor,  Mr.  Crespigny, 
wrote  to  his  solicitor,  that  ^  Major  Holford  has  agreed  to  purchase 
our  estate  in  this  county  for  60,000/.,  including  the  timber,  on  our 
producing  a  sufficient  trtle,"  &c ;  and  in  the  same  letter  said,  ^<  I  have 
shown  this  to  the  major,  and  given,  him  a  copy,  not  signed,  as  a 
memorandum."  This  letter  also  desired  the  solicitor,  to  whom  it  was 
addressed,  ^'  to  settle  an  agreement  on  the  basis  of  the  above,  for  us 
to  sign."  It  is  well  settled,  on  sound  principles,  that  if  the  main 
terms  of  an  agreement  for  the  sale  and  purchase  of  the  estate  be  con« 
eluded,  and  those  main  terms  are  expressed  in  a  writing  signed  by  the 
party  sought  to  be  charged,  that  makes  a  binding  contract,  although 
there  may  be  an  arrangement  between  the  parties  to  have  a  formal  con- 
tract prepared  for  their  signature.  In  the  present  case,  in  none  of  the 
many  subsequent  letters  or  acts  of  the  parties  is  any  thing  to  be  found 
to  alter  or  vary  the  essence  of  that  agreement  as  to  the  contracting 
parties,  the  estate  which  was  the  subject  of  the  contract,  or  the  price 
to  be  paid.     The  subsequent  discussslons  were   entirely  on  minor 
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points.  It  19  not  disputed,  fo»  the  heir  at  law,  that  the  letter  of  the 
lltfa  October  is  evidence  that  a  basis  for  the  subsequent  treaty  had 
l)een  agreed  upon.  But  as  it  is  admitted  that  it  is  evidence  of  an 
agreement  as  to  a  basis,  where  the  argument  for  the  heir  at  law  fails 
on  this  point  is,  to  show  that  this  basis  was  any  thing  short  of  the 
general  contract  to  sell  the  estate  for  60,000£  to  Major  Holford, 
including  the  timber,  on  producing  a  suflScient  title.  There  can,  there- 
fore,  be  no  doubt,  on  this  view  of  the  case,  that,  on  this  evidence  in 
writing  signed  by  the  vendor,  Major  Holford,  before  he  had  signed 
any  memorandum  or  evidence  in  writing  of  the  contract,  might,  on 
the  well-established  authorities,  have  enforced  the  performance  of  this 
agreement  But  then  it  is  contended,  that  this  right  to  enforce  the 
contract  not  signed  by  himself,  being  a  right  little  more  than  an  oj^ 
tion,  was  not  a  devisable  interest  As,  in  ray  opinion,  the  letter  of 
Major  Holford  of  the  29th  November,  1836,  to  Mr.  Ciespigny's  soli^ 
citor,  in  which  be  said,  ^  I  beg  to  know  when  you  will  forward  the 
agreement  to  be  entered  into  with  Mr.  Crespigny  relative  to  the 
purchase  I  have  concluded  with'him,"  on  the  plain  construction  of  it, 
taken  in  connection  with  the  whole  conrespoiKlence  and  transaction, 
b  clear  evidence  to  bind  him,  it  establishes  a  complete  mutuality,  in 
point  of  signature  on  his  part,  of  the  agreement  which  was  mentioned 
in  the  letter  of  Mr.  Crespigny  of  the  11th  October. 

The  facts  of  the  case,  upon  that  which  seems  to  me  the  only  correct 
view  of  them,  exclude  entirely  the  argument  by  which  the  proposition 
was  maintained,  that  a  contract  for  the  purchase  of  ah  estate,  being  a 
contract  certain  in  its  terms,  but  signed  only  b^  the  vendor,  not  being 
signed  by  the  purchaser  at  the  date  oT  hb  will,  although  completed 
afterwards,  does  not  give  the  purchaser  a  devisable  interest  in  the 
estate.  Every  lawyer  who  has  well  weighed  the  observations  of  Sir 
Thomas  Plamer  in  the  case  of  Mtrtin  v.  MUeheU,  2  J.  &  W.  426, 
and  what  he  noticed  as  having  fallen  from  Lord  Eldon,  Lord  Bede^ 
dale,  and  Sir  William  Grant,  as  to  the  right  of  a  party  to  enforce  in 
equity  a  contract,  which  he  had  not  himself  signed,  against  the  other 
party  who  had  signed  it,  must  feel  the  difficulties  which  surround  the 
proposition,  that  the  interest  of  a  purchaser  who  has  made,  but  has 
not  actually  signed,  a  contract,  the  terms  of  which  are  clearly  proved, 
and  which  are  signed  by  the  vendor,  is  not  a  devisable  interest  in  the 
estate  which  is  the  subject  of  the  contract.  The  difficulty  of  main* 
taining  such  a  proposition  is  greatly  increased  where  the  purchaser 
in  such  a  case,  by  his  will,  direct  the  contract  to  be  carried  into  effect 
In  the  present  case,  as  it  is  my  opinion  that  the  letter  of  the  29th 
November  must  be  construed,  on  a  fair  view  of  the  evidence,  as 
referring  to  the  agreement  and  transaction  stated  in  the  letter  of  the 
11th  October,  and  therefwe  to  the  memorandum  referred  to  in  that 
letter,  and  cannot  be  held  as  referring  to  any  thing  else,  the  difficulty 
which  might  oth^wise  have  occurred  does  not  arise ;  and  I  must  hold 
that  th^re  was  a  valid  contract  for  the  purchase  of  the  estate  by  Ma* 
jor  Holford  before  the  date  of  his  will,  and  that  his  equitable  interest 
under  that  contract  passed  by  his  wilL  In  the  case  of  Broome  v. 
Monckj  10  Yes.  511,  the  difficulty  arose  from  the  title  of  the  estate 
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having,  after  the  testator^s  death,  been  leported  to  be  a  bad  titte^ 
which  put  an  end  to  the  contract  Any  ordinary  contract  for  the 
purchase  of  an  estate  might  foil  on  that  ground.  But  the  testator 
might  in  his  lifetime  have  agreed  to  accept  the  title,  however  defec- 
tive ;  and  no  argument  seems  to  have  been  suggested  for  the  oevisee 
in  Broome  v.  Monde  as  to  how  far  the  direction  in  the  will  to  com- 
plete the  contract  could  be  held  to  amount  to  an  acceptance  of  the 
title.  The  case  of  the  devisee  there  failed  from  his  attempt  to  enforce 
a  right  to  have  the  purchase-money  invested  for  his  benefit  in  other 
real  estates.  Upon  the  whole,  in  this  case,  after  the  best  considera- 
tion, I  can  come  to  no  other  conclusion  than  that  the  right  of  the  heir 
at  law  is  excli:ided  by  the  devise  in  the  will  of  Major  Holford.  De- 
dare,  that  the  equitable  interest  of  Major  Holford  in  these  estates 
passed  by  his  wiU. 


FORDHAM  V.   WaLLIS.' 
December  2, 3,  and  6, 1852,  and  Janoarj  8, 1853. 

Statute  of  Limitqtions —  Marshalling -^Devise  for  Payment  of  Debts. 

0.  Sm  by  his  will,  dated  in  1887,  deviied  a  particular  eftate,  for  pfOTidine  for  die  paxnieiit 
of  bis  debts,  to  his  trustees,  who  wete  also  his  execntors,  and  benefidally  tatereeted  nnder 
other  parts  of  hia  wiU.  G.  S.  died  in  Pebmary,  1843.  In  Aagast,  1849,  a  creditors'  suit 
was  instituted  by  F.,  claiming  as  personal  representatire  of  the  payee  of  a  joint  and  sere- 
nd  promissory  note  made  by  the  testator  and  another  person,  and  dated  1826 ;  and  pay* 
ments  were  proved  to  have  been  made,  on  aoooont  ot  interest  due  on  anoh  pcomissoix 
note,  on  several  different  occasions  in  1843,  1846,  and  1847,  by  T.  &  Co.,  '*as  the  agents 
and  on  behalf  of  the  executors,  the  defendants.**  One  of  the  executors  of  the  testator  had 
become  bankrupt ;  the  other  two  were  stated  to  be  now  insolvent  The  estate  devised  for 
payment  of  debts  had  not  been  sold  with  proper  expedition;  and  thoagh  debts  of  the  tea- 
tator  remained  unsatisfied,  considerable  sums  were  alleged  to  have  been  paid  on  account 
of  the  legacies.  The  present  bill  sought  to  fix  the  executors  for  wilful  default  and  breach 
of  trost,  and  to  get  back  the  amounts  psid  to  the  legatees.  All  the  defendants,  exoepi 
the  executors  and  one  other  defendantj  set  np  the  Statute  of  Limitations :  — 

BM,  first,  that  the  execators,  ^o  had  not  set  it  up,  were  bonnd  in  their  benefieial,  as 
well  as  representative  capacities,  by  the  part  payments  on  account  proved  to  have  been 
made. 

Secondly,  that  the  other  defendant,  who  had  not  set  up  the  statute,  was  also  bound  by  the 
implied  admission  by  the  executors. 

Thirdly,  that  it  was  open  to  the  other  defendants,  (except  the  residuary  le^tees,)  to  avail 
themselves  of  the  statute ;  and  that  those  who  had  set  it  np  were  accordingly  entitled  to 
have  the  hill  dismissed  as  against  them,  bat  without  costs. 

Bonrthljr,  that  as  to  the  residaaiy  legatees,  the  payments  to  them,  while  there  were  debts  out- 
standing, being  a  breach  of  trust,  they  could  not  set  up  the  statute,  but  must  refund  the 
sums  received. 

SemUe,  one  party  is  not  to  be  bonnd  by  the  admissions  of  another,  so  as  to  prevent  the  statute 
from  running,  unless  in  the  case  of  a  continuing  joint  contract  ' 
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a  simple  contract  creditor,  a  fonger  period  of  limitation. 

Tliere  Is  no  right  of  oontrifaition  betwaea  dafondaati  yfho  hare  inoteeted  tliemsdlTefl  againit 

a  demand  by  setting  up  the  statute,  and  other  defendants  who  might  equally  have  set  up 
the  statute,  but  who,  having  neglected  so  to  do,  are  found  by  the  decree  to  be  liable  to  the 
plaintifl^ 

This  was  a  cfeditor's  bill  tot  the  administaration  of  the  real  and  per^ 
tfonal  estate  of  O.  Starkins.  The  plaintiffs  were  the  executors  of  E: 
H.  Fordham,  and  the  debt  upon  which  the  suit  was  founded  was 
elaimed  upon  the  joint  and  several  promissory  note  of  G.  Starkins 
and  O.  S.  Wallis,  for  2fiO0L  and  interest,  dated  the  14th  November, 
1826.  G.  Starkins,  by  his  will,  dated  the  18th  October,  1837,  gave  — 
first,  White's  and  Gate's  Farms  to  G.  S.  Wallis,  Frederick  Chaplin, 
and  Frederick  Woodham  Nash,  and  their  heirs,  during  the  li&  of 
Sarah,  then  the  wife  of  Charley  Weld,  upon  trust  for  her  separata 
use,  with  various  remainders  over ;  seconaly.  High  Laver  Farm,  in 
Strict  settlement ;  thirdly,  Hog^  Fkrm,  chcurged  witii  an  annuity  of 
100/.  per  annum  to  J.  Ingersole,  and  subject  thereto  to  Frederick 
Woodham  Nash,  his  executors,  administrators,  and  assigns,  for  a 
term  of  1,000  years,  with  various  limitations  over,  (the  trusts  of  the 
term  of  1,000  years  were  in  part  to  raise  2,000/.  for  a  Mrs.  Cheese* 
man ;  and  among  the  limitatioas  was  one  to  Frederick  Chaplin,  as  a 
trustee  to  preserve  continent  remainders ;  and  a  power  of  leasing 
was  also  given,  to  be  exercised  by  the  tnutees,  Wauis,  Chaplin,  and 
Nash,  during  the  minorities  of  the  persons  beneficially  interested) ; 
fourthly,  certain  estates  at  Bishop's  Stortford  and  elsewhere,  charged 
with  the  payment  of  all  the  testator's  <^  just  debts,  funeral  and  testa- 
mentary expenses,  in  aid  of  his  personal  estate ;  and  subject  thereto, 
as  to  one  moiety  of  such  estates,  to  G.  S.  Wallis  in  fee,  and  as  to  the 
other  moiety,  to  the  children  of  A.  Ingersole,  (except  J.  Ingersole,)  at 
tenants  in  common  in  fee ;  fifthly,  a  house,  in  which  the  testator 
resided,  to  Frederick  Chaplin,  in  fee,  with  power  for  him  to  purchase 
other  property ;  sixthly,  legacies,  and  subject  thereto  one  moiety  of 
the  residue  of  bis  personal  estate  to  G.  S.  Wallis,  and  the  other 
moiety  to  the  children  of  A.  Ingersole,  (except  J.  Ingersole) ;  and^ 
lastly,  the  testator  appointed  G.  S.  Wallis^  Frederick  ChapUn,  and 
Frederick  Woodham  Nash  executors  of  his  will.  The  testator  after* 
wards  made  two  codicils,  and  died  on  the  22d  January,  1843.  The 
bill  was  filed  on  the  8th  August,  1849.  The  defendants  were  the 
executors  and  jesiduary  legatees,  and  the  persons  beneficially  inte« 
rested  under  the  devises  contained  in  the  will.  Fredmck  Chaplin 
bad  become  bankrupt,  and  G.  S.  Wallis  and  Nash  were  said  to  be 
insolvent.  All  the  real  estates  fomtblv  devised,  and  charged  in  aid 
of  the  personalty,  had  been  sold,  and  large  payments  had,  as  it  was 
stated,  been  made  to  the  residuary  legatees.  The  bill  prayed  the 
usual  account  of  debts,  a  decree  against  the  executors  for  wilful 
default,  with  special  inquiries,  and  that  the  residuary  legatees  might 
refund  the  moneys  received  by  them,  and  sought  to  charge  the  real 
estate  of  the  testator,  (other  than  the  estate  specifically  charged  by 
'  *   vnll  for  this  purpose,)  with  the  defieiency  for  the  payment  of  his 
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debts.  All  the  defendants,  except  the  execntorB  and  Bfr.  and  Mrs. 
Cbeeseman  and  their  trastees,  had  set  np  the  Statute  of  Limitations. 
The  plaintiffs  alleged  that  the  case  was  taken  out  of  the  statute  bj 
various  payments,  made  through  the  bouse  of  business  of  Mr.  Henry 
Thurnall,  <*  as  the  agent  and  on  behalf  of  the  executors  "  of  the  testa- 
tor,  in  respect  of  interest  on  the  debt,  namely,  lOOL  on  the  29th 
November,  1843 ;  194^  Zs.  4td.  on  the  18th  August,  1646;  97 L  U.  8dL 
on  the  13th  January,  1847 ;  and  the  like  sum  on  the  1st  December, 
1847.  Two  of  the  defendants,  (Mr.  and  Mrs.  Boddy,)  were  out  of 
the  jurisdiction. 

W,  P.  Wood  and  A.  Smiiki  for  the  plaintiffs. 

Oraiff  and  Fucher^  iot  the  defendants,  Wallis,  Chaplin,  and 
Nash. 

Bolt  and  Eddis^  for  parties  in  remainder  after  the  death  of  the 
tenant  for  life. 

Ckcqman  Barber ^  for  Mrs.  Wright   ' 

Elmsley  and  X  V.  Ptior^  fat  Ingersole. 

J.  EL  Palmer  J  for  three  sons  of  Mr.  Cunliffe. 

Glasse^  Smpthef  and  Faber^  for  other  parties. 

The  case  set  up  by  the  plaintiffs  was,  that  the  estates  specifically 
designated  for  providing  for  the  payment  of  debts  would  have  been 
ample  if  sales  had  been  duly  made  according  to  the  trusts.  In  con* 
sequence  of  the  delay,  and  the  interest  and  costs  occasioned  thereby, 
the  estates  were  now  insufficient.  The  following  cases  were  cited  in 
argument :  -—  Cummins  v.  Adams^  2  Ir.  Eq.  Bep.  §76 ;  Winter  v.  hmes^ 
4  My.  &  C.  101 ;  Braithwaite  v.  BriUenj  1  Kee.  30G ;  Lord  St.  John 
▼.  Boughim,  9  Sim.  219;  Tofi  v.  &ephen$ony  16  Jur.  1187 ;  s.  c.  1  De 
6.,  Mac,  &  G.  28 ;  Francis  v.  Grover^  5  Hare  39 ;  Oillespie  v.  Alex* 
ander,  3  Russ.  130,  and  Chreig^  v.  SomerviUey  there  referred  to ;  Orel' 
Ion  V.  OuUon^  3  Beav.  1 ;  March  v.  Russelly  3  My.  &.  C.  31,  and  the 
old  cases  there  quoted ;  SmUh  v.  FoUeU^  (not  reported ;  decree  Feb- 
ruary 19,  1850) ;  stat.  4  Ann.  c  16,  s.  19 ;  IhUnam  v.  BaUsy  3  Russ. 
188 ;  Broddehurst  v.  Jessopy  7  Sim.  438 ;  WhUcomb  v.  Whitingrj  1 
Smith's  L.  C.  318 ;  Neve  v.  HoUandy  16  Jur.  933 ;  Tredgold  v.  AtkinSy 
2  B.  &  Cr.  23,  27 ;  PocArmofi  v.  Tmbrelty  6  Bep.  18  b. ;  Cross  v.  Oross^ 
8  Bing.  329 ;  Wa$f  v.  BasseUy  5  Hare,  55 ;  Burke  v.  JoneSy  2  V.  &  B. 
275;  Huffhes  v.  W^^nney  1  Turn.  &  R.  307 ;  Scholey  v.  WaUony  12  M. 
&  W.  510;  s.  c.8Jur.  319;  stat  3&4  Will  4,  c  104;  BaUy.Harris, 
4  My.  &  C.  268;  Tickers  v.  Olivery  1  Y.  &  C.  C.  C.  211 ;  s.  c.  6  Jur. 
Sr73;  but  after  the  observations  of  the  Lord  Chancellor,  (the  observa- 
tions of  the  Vice-Chancellor  in  that  case  must  be  confined  to  the  very 
(drcumstanoes  before  him  J  Stemdale  v.  Hanldssanj  1  Sim.  Q93i  Gibbs 
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▼.  Ougierj  12  Yes.  418;  Wynne  y..Biya9h  3  Pb.  302;  and  fifatfer  ▼« 
Latosofij  1  B.  &  Al.  883. 

For  the  plaintiib  it  was  contendedi  that  if  you  once  get  to  mai^ 
flhalling  tbe  estates,  the  simple  contract  cieditor  acquires  the  same 
rights  as  tbe  sp^aity  or  other  higher  creditoTy  in  whose  place  be 
stands ;  and  that  a  simple  contract  ereditor,  therefoiey  eoming  in  the 
place  of  a  bond  creditor,  who  would  have  twenty  yean  to  sue,  has 
the  same  period  of  limitation.  Smiih  ▼.  FoUeU  was  a  legatee's  suit 
for  the  administration  of  this  estate.  In  that  case  the  bUl  was  filed 
on  the  3d  February,  1848,  and  the  decree  obtained  on  the  19th  Feb* 
raary,  1850.  It  could  not,  however,  and  did  not  prevent  the  statute 
from  running.  At  any  rate,  as  to  Mrs.  Boddy's  share,  inasmuch  as 
she  had  never  come  within  the  jurisdiction,  the  right  was  clear  against 
her  share.  PiUnam  v.  BateSy  though  <^n  ditedi  had  never  been  ap« 
proved  of ;  though  it  had  nevor  \^en  overruled. 

Turner,  V.  C.  May  there  not  be  a  difference  between  part  pay* 
ment  of  a  debt  and  an  acknowledgment  of  it? 

A.  Smith.  Part  payment  was  not  mentioned  in  the  statute  till 
Lord  Tenterden's  Act ;  though  it  had  previously  grown  up  under  the 
additions  of  the  Court  of  Equity  to  the  statute  of  Jame&  The  doc* 
trine  in  Whitcomb  v.  Whiting  and  Neve  v.  BoUandy  does  not  apfdy^ 
where  there  never  was  a  joint  contract  by  two  or  more.  There  is 
here  a  liability  attaching  to  the  estate,  and  not  to  the  persons  entitled 
to  the  estate. 

For  the  defendants  it  was  argued,  that  Toft  v.  Stephemon  waa 
decided  on  the  ground,  that  the  parties  who  made  the  admission, 
were  the  parties  chargeable  with  payment  of  the  debt,  within  the 
act. 

Tdrker,  V.  C.  It  may  occasion  great  inconvenience  if  payment 
of  interest,  by  a  tenant  for  life,  of  land  charged  with  a  principal  debt) 
is  not  to  bind  the  remainder-man  from  ^tting  up  the  statute,  because 
the  creditor  may  receive  interest  for  twenty  years,  and  then  lose  the 
principal  because  he  had  not  sued  within  six  years* 

Eddie.  The  question  here  is  somewhat  different  from  that.  The 
question  is,  how  far  persons  entitled  only  in  a  representative  capacity, 
and  having  no  beneficial  interest,  can  bind  by  their  admissions  those 
who  have  the  beneficial  interest  for  life  or  in  remainder^  The  broad 
principle  is,  that  the  3  &  4  Will.  4,  c  104,  gives  no  new  remedy  to 
the  simple  contract  creditor,  but  Setys  open  to  him  a  new  fund  upon 
which  he  could  not  before  have  come.  Tbe  period  of  limitation 
remains  exactly  where  it  was. 

January  8.  Titrner,  V.  C,  (after  stating  the  will  and  the  drcum* 
stances  of  the  case).  First,  with  regard  to  the  executors,  who  had 
not  set  up  the  Statute  of  Limftatsonsy  the  plaintiflb  are  entitled,  as 
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against  them,  to  the  usual  accounts  of  the  personal  estate,  and  of  the 
rents,  &c.,  and  proceeds  of  the  real  estate  specifically  charged  by  the 
testator  with  the  payment  of  his  debts.  As  to  6.  S.  WalUs  and  the 
assignees  of  Chaplin,  it  was  agreed  that  their  beneficial  interests  under 
the  devises  could  not  be  aff^ted  by  payments  made  by  persons  acU 
ing  as  executors,  and  therefore  thai  the  statute  would  be  a  good 
defence.  But,  in  the  first  place,  the  statute  was  not  set  up  by  these 
defendants ;  and,  secondly,  the  argument  is  untenable  on  principle. 
The  payment  of  interest  is  an  acknowledgment  of  the  debt,  and  the 
law  implied  from  such  acknowledgment  a  promise  to  pay  the  prin* 
dpal.  Upon  a  general  acknowledgment,  a  general  promise  to  pay 
must,  in  the  absence  of  any  thing  said  to  the  contrary,  be  implied,  the 
implication  resting  upon  the  moral  obligation  to  pay ;  and  where  the 
*  acknowledgment  has  been  made  by  one  who  fills  the  double  charac- 
ter of  executor  and  devisee,  the  implication  must  attach  to  him  as 
much  in  the  one  character  as  the  other.  This  was  not  like  the  case 
where  the  party  making  the  payment  held  two  perfectly  distinct 
characters,  as  in  Atkins  v.  Tredgoldy  2  B.  &  Cr.  23 ;  and  Tydy  v.  BaS' 
sett^  5  Hare,  55 ;  ijpr  there  the  question  was  rather  by  whom  the  pro- 
mise was  made,  than  as  to  the  effect  of  the  promise  itsel£  ThiMly, 
authority  was  against  the  argument ;  for  in  Putnam  v.  Baies^  3  fiuss. 
188,  Mrs.  Bates's  interests,  both  in  the  real  and  personal  estate,  were 
held  to  be  affected. 

Secondly,  with  respect  to  the  interest  of  Mrs.  Cheeseman,  as  the 
statute  had  not  been  set  up,  this  interest  could  not  be  protected. 
Thirdly,  as  to  the  residuary  legatees,  the  statute  furnished  no  bar,  the 
payments  to  them  while  the  debts  remained  unpaid  beihg  a  breach 
of  trust  on  the  part  of  the  executors ;  there  must,  tlierefore,  be  an 
account  of  the  moneys  paid  to  these  parties.  Fourthly,  as  to  White's 
and  Gate's  Farms,  and  the  parties  beneficially  interested  thnein,  the 
plaintifis  have  denied  the  authority  of  Putnam  v.  BateSy  insisting  that 
it  was  founded  upon  an  erroneous  analogy,  and  contravened  by 
Brocklehurst  v.  Jessop.  The  case  of  Putnam  v.  Bates^  however,  has 
been  repeatedly  recognized,  if  not  followed ;  it  has  clearly  not  been 
overruled,  and  has  stood  for  twenty-five  years ;  and  I  am  not  disposed 
to  dissent  firora  the  grounds  on  which  it  was  decided,  namelyj'that 
one  party  was  not  to  be  bound  by  the  admissions  of  another,  except 
in  the  case  of  a  continuing  joint  contract;  Atkins  v.  Tredgold;  Slater 
v.  Lawsan;  and  it  ought  not  to  be  in  the  power  of  any  person,  by  his 
admission,  to  revive  a  right  against  another  which,  but  for  that  ad- 
mission, would  have  been  wholly  extinguished.  It  has,  however, 
been  said,  that  here,  and  in  Putnam  v.  BateSj  the  liability  of  the  real 
estate  waHs  so  connected  with  that  of  the  personal  estate,  that  the 
principle  was  inapplicable.  I  think,  however,  that  the  question  in 
these  cases  is,  what  was  the  act  of  the  person,  not  what  was  the  posi- 
tion of  the  estate ;  and  the  existence  or  non-existence  of  the  demand 
depends  upon  the  acts  of  the  person,  not  upon  the  relative  liability  of 
the  property.  It  may  be  difficult  to  distinguish  between  Putnam  v. 
Bates  and  Brocklehurst  v.  Jessop;  but  the  former  case  was  not  cited 
in  the  argument  of  the  latter ;  and  what  fell  from  the  court  in  the 
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latter  case  was  a  dictmn  merelv,  the  case  having  ended  in  inquiries. 
1  do  not  think  that  the  distinction  founded  on  the  £act  that  the  testa* 
tor  has  charged  part  of  his  estates  with  the  payment  of  his  debts 
could  be  maintained,  nor  can  the  right  of  the  plaintiffs  be  considered 
to  subsist  for  twenty  years  under  the  doctrine  of  marshalling.  The 
true  ground  on  which  the  case  of  Vxckers  v.  Oliver^  1  Y.  &  &  C.  C. 
211,  was  decided,  was  that  stated  in  Busby  v.  Seymour,  1  Jo.  &  Lat 
527 ;  and  the  case  of  Gibbs  v.  Ougier,  12  Yes.  413,  only  decided  that 
the  court  may  marshal  assets,  although  the  right  to  marshal  be  not 
distinctly  raised  upon  the  pleadings — not  that  the  court  will  in  every 
case  marshal  assets  at  the  instance  of  a  plaintiff  whose  immediate 
right  is  baired  by  the  Statute  of  Limitations.  Simple  contract  cre- 
ditors have  at  present  a  direct  right  against  the  real  estate,  in  case  of 
a  difficulty  of  the  personalty,  independentlv  of  the  doctrine  of  mar^ 
shcdling ;  and  for  whatever  purpose  it  might  be  necessary  to  keep  on 
foot  the  doctrine  of  marshalling,  that  doctrine  should  not  be  employed 
in  order  merely  to  give  indire^y  a  right  which  could  not  be  asserted 
directly.  That  would,  in  effect,  be  to  create  in  equity  the  same  limit- 
ation as  to  simple  contract  debts  as  the  statute  had  prescribed  as  to 
specialities. 

It  has  been  urged,  that,  as  to  the  fee  of  these  estates,  or  at  all  events 
as  to  the  life-estate,  the  plaintiffs'  debt  has  been  kept  alive  by  the 
payments  of  interest  made  by  the  executors,  who  were  abo  trustees 
of  the  life-estate ;  but,  upon  the  evidence,  I  think,  that  these  payments 
were  made  by  the  executors  in  their  character  of  executors  only,  and 
do  not,  therefore,  affect  the  real  estate ;  and  in  this  view  of  the  case 
it  is  unnecessary  to  refer  to  the  cases  which  were  cited  as  to  the 
eestuis  que  trust  being  bound  by  payments  made  by  their  trustees. 
Lastly,  the  plaintiffs  have  relied  upon  the  right  to  contribution ;  and 
BraithwaUe  v.  Britten  and  Winter  v.  Innes^  were  referred  to  for  that 
These,  however,  were  cases  of  partnership,  and  their  authority  does 
not  therefore  reach  the  present  case ;  and,  upon  principle,  I  think 
that  parties  who  might  have  availed  themselves  of  the  statute  cannot 
insist  upon  contribution  from  others,  who,  by  setting  up  the  statute, 
have  succeeded  in  repelling  the  charge  against  themselves.  Fifthly, 
the  same  principles  must  apply  as  to  the  parties  interested  in  Ho^s 
Farm,  except  Mr.  and  Mrs.  Cheeseman.  With  respect  to  the  laches 
of  the  plaintiffs,  which  had  been  much  relied  on  by  the  defendants,  I 
observe,  that  the  defendants  had  themselves  a  right  to  secure  the  due 
application  of  the  personal  estate,  and  cannot  therefore  succeed 
against  the  plaintiffs  upon  the  ground  of  their  having  neglected  to  do 
so.  As  to  Mr.  and  Mrs.  Boddy,  the  evidence  does  not  show  when 
Mrs.  Boddy  went  abroad,  and  therefore  there  was  no  proof  that  the 
statute  might  not  be  a  bar  in  this  case  also. 

The  decree  declared  that  the  real  estates  taken  under  the  will  by 
G.  S.  WaJlis,  Frederick  Chaplin,  and  Mr.  and  Mrs.  Cheeseman,  were 
subject  to  the  payment  of  the  testator's  debts ;  and  the  bill  was  dis- 
missed as  against  the  other  parties,  except  the  residuary  legatees  and 
executors,  but  without  costs. 
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UpoQ  tbe  Boggefition  of  the  Vice-Chancellor^  the  proaeeatioii  of  the 
decree  in  the  present  case  i^as  directed  to  be  carried  on  at  chambersi 
and  an  application  was  to  be  made  that  the  inquiries  directed  in  the 
soit  of  &nUh  v.  FoUett  should  be  transferred  to  the  present  salt 


Lord  Barrinoton  v.  Liddbll.^ 

November  15, 16,  and  24, 185S. 

Thellussan  Act  —  Accumulations  — •  Portions  for  Children  —  Interest 
of  Parent  under  "  any  such  Devise  "  —  Practice  —  Special  Case. 

B^r  a  xnarnaffe  settlement  of  1823,  family  estates  at  B.,  of  which  Lord  B.  was  tenant  for  life 
in  remainder,  were  charged  with  a  snm  rarying  from  20,000/.  to  40,000/.,  according  to  the 
number  .of  yonnffer  children  of  Lord  B.,  for  their  portions,  which  portions  were  to  be 
divided  and  paTU>le  among  the  younger  children  as  Lord  B.  should  by  deed  or  will  ap- 
point ;  and  in  default  of  appointment,  equally  to  be  divided  among  them  and  payable  at 
the  decease  of  Lord  B.,  with  a  power  in  JLord  B.  of  advancing  any  child's  portion  in  Mi 
lifetime.  The  Bishop  of  D.,  the  great  uncle  of  Lord  B.,  by  his  will,  dated  in  1825,  reciting 
the  settlement  of  1823,  bequeathed  15,000/.  to  trustees,  upon  trust  to  accumulate  the  same 
during  the  lifetime  of  Lord  B.,  or  if  he  should  die  within  the  term  of  twenty  rears  from 
the  decease  of  the  testator,  for  such  further  period  as  should  make  up  the  full  term  of 
twenty  years  from  the  decease  of  the  testator;  and  upon  completion  of  the  aocnmulation, 
to  apply  the  same,  or  a  competent  part  thereof,  in  discharge  of*  the  said  portions,  when  and 
as  the  same  respectively  shall  become  payable,  and  in  exoneration  of  the  hereditaments 
ehaiged  therewith ;  with  a  proviso,  **  that  if,  before  the  ezpinition  of  the  period  for  Skocu* 
mulation,  the  accumulated  fund  should  be  of  sufficient  amount  for  ike  purpos^A  aforesaid, 
then  the  accumulation  shall  thereupon  immediately  cease."  The  testator  slso  gave  cer- 
tain chattels  to  so  as  heir  looms  with  the  settled  estates,  and  bequeathed  30,0001.  for  bnihl- 
ing  a  mansion-honse  upon  the  same.  The  testator  died  in  1826.  The  number  of  Lord 
B.'s  younger  children  were  such  that  40,000/.  would  be  raisable  under  the  marriage  settle- 
ment In  1847,  twenty-one  years  after  the  testator's  death,  the  accumulated  fond  amounted 
to  35,622/.;  at  the  time  of  the  institution  of  this  suit  it  amounted  to  43)643/.  Lord  B.  was 
still  livine,  and  had  only  appointed  a  small  sum,  by  way  of  advancement,  to  one  of  his 
younger  children :  — 

Eeid,  first,  upon  the  construction  of  the  will,  that  the  proviso  as  to  the  cesser  of  accumula- 
tion applied  to  the  period  of  Lord  B.'s  lifetime,  as  well  as  to  the  twenty  years  from  the 
testators  death. 

Secondly,  assuming  this  case  to  be  within  the  Ist  section  of  the  Thellosson  Act,  39  ft  40 
Geo.  3,  c  98,  (reversing  the  decision  below,)  that  the  sum  accumulated  within  the  twenty- 
one  years  was,  so  soon  as  the  40,000/.  was  accumulated,  a  fund  applicable  to  the  payment 
of  any  of  the  younger  childrcn*s  portions  which  were  then  payable,  and  would  be  applica- 
ble to  the  rest  of  the  portions  when  Uiey  should  become  pavable ;  and  that  the  latter  part 
of  the  Ist  section  would  be  satisfied  by  giving  the  residual^  legatees,  the  difference  between 
the  35,622/.  and  the  40,000/.,  which  was  the  limit  of  accumulation. 

Thirdly,  (reversing  the  decision  below,)  that  this  was  a  case  within  the  exception  in  the  2d 
section  of  the  act,  it  being  a  provbion  for  raising  portions  for  children  of  a  person  taking 
an  interest  under  the  devise;  and  that  the  whole  accumulation  directed  was  valid. 

SembU^  contra  the  dicta  of  the  court  below — First,  that  the  exception  in  the  2d  section,  as  to 
accumulation  for  payment  of  debts,  is  not  confined  to  the  debts  of  the  person  directing  the 
accumulation,  but  extends  to  a  provision  for  payment  of  the  debts  or  any  person  or  pei^ 
sons ;  and  it  extends  to  past  and  future  debts.  Secondly,  that  to  brinj^  a  case  within  the 
exception  in  the  2d  section,  it  is  not  necessary  that  the  parent  of  the  portioned  child  should 
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take  an  iateiest  in  the  lame  real  or  personal  estate,  the  income  pf  which  is  directed  to 
accamnlate.  And,  contra  Boume  v.  Buckion,  2. Sim.  N.  S.  101 ;  8.  c.  9  Eng.  Rep.  152,  that 
it  is  not  necessary  that  the  parent  should  take  an  interest  nnder  the  particolar  claoae 
directing  the  accamulaliolu ;  bat  that  ^  audi  denie''  means  **aach  will." 

b  a  ^special  case"  under  the  IS  &  14  Viet.  c.  S5,  yarious  questions  were  propounded  ibr  Ae 
opinion  of  the  court ;  but  the  Lord  ChancaUor  refmed  to  dedde  anj,  except  the  g;reat 
question  in  the  case. 

This  was  an  appeal  firom  the  decision  of  Sir  6.  J.  Turner,  late 
Vice- Chancellor,  reported  16  Jar.  984;  s.  c.  13  Eng.  Rep.  445;  where 
the  facts  are  fully  stated.  The  facts  sufficiently  appear  also  upon  the 
Lord  Chancellor's  judgnoent  There  is  one  inaccuracy  in  the  pre- 
vious report,  but  which  is  not  of  much  importance  as  affecting  the 
decision.  At  p.  447,  Eng.  Rep.,  the  report  states  that  the  testatw 
gave  "  one  moiety  of  his  residuary  personal  estate  to  trustees,  for  the 
youngs  children  of  the  present  plaintiff.  Lord  Barrington,  subject  to 
the  life  interest  in  George,  late  Lord  Barrington,  and  his  wife."  That 
was  not  so ;  it  was  given  to  trustees,  upon  trust,  after  the  decease  of 
the  survivor  of  Greorge,  late  Lord  Baningtpn,  and  EUzabeth,  his  wife, 
^  for  all  the  children  of  the  said  George,  Viscount  Barrington,  then 
born  or  thereafter  to  be  born,  but  not  an  eldest  son  or  only  son." 

W.  P.  Wood  and  G.  L,  Russell^  for  the  appeal  The  Vice-chan- 
cellor decided  that  the  trust  for  the  accumulation  was  invalid  beyond 
the  twenty-one  years  from  the  death  of  the  testator ;  and  further,  that 
the  income  thereafter  to  accrue  should  be  paid  to  the  residuary  legatees 
until  the  accumulated  fund  should  be  applied  in  discharge  of  the  por- 
tions of  Lord  Barrington's  children.  We  submit,  first,  that  the  trust 
was  a  valid  one  for  the  whole  period  of  accumulation,  this  being  an 
exception  under  the  2d  section  of  the  TheUusson  Act,  39  tc  40  Gea 
3,  c«  98.  Secondly,  that  even  should  the  court  hold  that  the  accumu- 
lation directed  was  excessive,  yet  that,  according  to  the  whole  frame 
of  the  will,  \he  sum  properly  accumulated  ought  at  once  to  be  applied 
to  exonerate  the  Barrington  estates  from  the  charges  created  by  Lord 
Barrington,  particularly  from  the  two  sums  of  S3lil  and  721/.  already 
advanced  to  the  children.  First,  we  submit  that  the  court  will 
look  at  all  the  circumstances  existing  at  the  time  of  passing  this 
statute,  and  at  the  preamble,  to  see  what  it  was  that  was  struck  at 
But  we  submit,  that,  even  from  the  actual  wording  of  the  statute, 
there  is  sufficient  to  show  that  it  only  meant  to  prevent  this,  namely, 
the  accumulation  of  a  fund  for  an  extreme  period,  for  a  foolish  and 
yain  purpose,  as  the  creating  of  a  large  family  property  at  a  distant 
time,  or  for  a  mere  capricious  object  It  is  quite  clear  that  here  the 
15,000A  was  given  by  the  testator  as  portions,  even  within  the  case 
of  Bal/ord  v.  Staines^  16  Sim*  488 ;  and  we  submit  that  the  case  is 
clearly  within  the  exception  in  the  second  section,  for  the  donees  are 
the  children  of  a  person  taking  an  interest  under  the  will.  We  sub* 
mit  that  it  cannot  be  right  to  say  that  the  statute  requires,  that,  to 
come  within  the  second  section,  it  should  be  necessary  that  the  parent 
should  take  an  interest  in  the  very  fund  which  is  directed  to  be  accu* 
mulated ;  as  was  said  by  8k  B.  T.  Kindersley,  V.  C.,in  Boume  v.  Buch- 
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ioHf  2  SioL  (n.  8.)  91 ;  s.  c.  9  Eng.  Rep.  144.  The  words  of  the  seo- 
tion  are,  '^  any  interest  under  such  conveyance,  settlement,  or  devise.'^ 
These  latter  words  mean  under  the  same  instrument,  not  in  the  sub- 
jiect-nMitter  of  the  particular  gift ;  and  we  submit  that  your  lordship 
Witt  not  limit  the  effect  of  these  words  farther  than  the  general  scope 
and  spirit  of  the  act  requires^  But  does  not  Lord  Barrington  take  an 
interest  in  this  very  fund  ?  Is  it  not  to  exonerate  his  property  from 
charges  ?  The  other  side  may  say,  that  if  we  are  right,  then  tne  gift 
of  any  thing  to  the  parent,  a  watch,  or  a  horse,  &;c.,  would  be  sufficient ; 
but  one  answer  to  that  would  be,  that  the  court  would  have  no  diffi* 
oulty  in  dealing  with  what  would  be  a  clear  fraud  upon  the  statute. 

J  Lord  Chancellor.  The  accumulation  here  is  directed  by  the 
1;  the  question  is,  whether  you  take  an  interest  under  the  will; 
your  interest  seems  under  the  settlement.] 

Oor  interest  in  the  15,000^  and  its  accumulations,  is  to  have  it  ap« 
plied  at  once  in  exoneration  of  our  estate ;  we  would  have  a  right  to 
file  a  bill  to  have  this  so  applied. 

[Lord  Chancellor.  Lord  Barrington's  life  estate  could  not  be 
affected  by  the  charge,  except  by  his  own  act.  No  person  could  com- 
pel him  to  exercise  his  power  of  advancement] 

It  was  a  duty,  though  not  one  which  this  court  could  compel.  In 
lunacy  this  court  does  order  advancement  fcnr  children  where  there  is 
a  surplus. 

[Lord  Chancellor.  This  court  does  what  it  thinks  the  lunatiC| 
if  sane,  ought  to  have  done.] 

Next,  the  Vice-Chancellor  says,  ^  I  find  first  a  statutory  determina- 
tion of  the  accumulation,  and  then  a  statutory  direction  how  the 
future  income  is  to  go,  which  gives  the  whole  income  to  the  residuary 
legatees  during  the  life  of  Lord  Barrington."  We  submit,  there 
being  a  direction  that  the  accumulation  should  be  for  Lord  Barring- 
ton's  life,  and  twenty-one  years,  with  a  proviso  as  to  cesser  of  the 
accumulation,  that  there  are  these  two  limits  to  the  accumulation, 
and  that  the  real  limit  is  when  the  accumulations  amount  to  40,000^ 
But  supposing  the  court  to  be  against  us  on  these  points,  still  Lord 
Barrington  is  in  a  condition  to  say,  ^' At  least,  now  apply  a*  portion 
of  the  fand  accumulated  before  the  expiration  of  the  twenty-one 
years  to  pay  off  the  sums  which  were  advanced  to  the  children  before 
the  twenty-one  years  expired ; "  for  the  accumulation  is  complete 
when  the  statute  stops  it  [They  cited  Griffith  v.  Vere^  9  Ves.  127 ; 
Evans  v.  HUtier,  5  CI.  &  Fin.  114 --126;  O'NeiU  v.  Lucas,  2  Kee. 
313 ;  Crawley  v  Crawley^  7  Sim.  427 ;  and  M' Donald  v.  Bryee,  2 
Kee.  276. 

Chandless  and  Oreen,  for  the  residuary  legatees.  We  submit  that 
this  is  not  a  case  within  the  exception  as  to  portions.  It  is  quite 
clear  from  the  will  that  there  was  no  intention  on  the  part  of  the  tes- 
tator to  benefit  the  children  of  Lord  Barrington  by  this  gift  for  acco- 
mulaticMi ;  it  was  only  given  fpr  the  benefit  of  the  Barrington  estates 
upon  which  the  portions  were  charged  by  the  settlement  Beech  v* 
L9rd  St.  Vincent,  14  Jiu.  731 ;  Bourne  v.  BudOonj  2  Sim.  <n.  s.)  91, 96 ; 
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■•  0. 9  Eag.  Rep.  144.  We  submit  that  the  interest  which  the  parent 
maflt  take,  to  bring  a  case  within  the  exception  in  the  second  section, 
18  an  interest  in  the  very  fnnd  from  which  the  accnmulations  are  to 
arisci  .and  that  the  Vice-chancellor's  reasoning  on  this  point  is  deei^ 
sive.  (See  16  Jur.  987.)  It  is  clear  from  the  will  of  the  testator 
that  payment  of  the  portions  under  the  settiement  was  not  contemn 
plated  by  the  testator  until  Lord  Barrington's  death,  or  until  the 
accumulations  amounted  to  40,000/* ;  and  as  neither  of  these  events 
lias  occurred,  the  statute  having  stopped  the  accumulations  in  1847, 
^  we  submit  that  the  income  of  the  accumulated  fnnd  must  go  to  the 
lesiduary  legatees  until  Lord  Barrington's  death. 

[Lord  Chancellob,  (after  reading  the  latter  part  of  the  1st  section.) 
TV'oufd  not  both  parts  of  the  act  of  parliament  be  satisfied  by  hold- 
ing, that  when  the  agt  steps  in  and  stops  the  accumulations,  the 
accumulated  sum  belongs  to  the  parties  who  would  have  been  enti* 
tied  to  the  whole  accumulations,  and  that  the  '^  rents,  issues,  profits^ 
and  produce  "  of  that  from  which  the  accumulations  arose  should  go 
to  the  residuarv  legatees  from  the  time  whence  the  act  stops  the 
accumulations  ?] 

In  the  cases  there  has  never  been  taken  any  distine^ion  between 
the  income  of  the  accmnnlations,  and  the  interest  of  the  sum  from 
which  the  accumulations  arose.  [  They  also  referred  to  Jom^^  v.  Maggs^ 
9  Hare,  605 ;  s.  c.  10  Eng.  Rep.  159;  Eyre  v.  Marsden,  2  Kee.  SiM ; 
8kaw  v.  BAodeSf  1  My.  &  C.  135 ;  and  Morgun  v.  Morgm^  15  Jur. 
319 ;  8.  c.  2  Eng.  Bep.  35.] 

OkkSSCy  £«r  the  trustees. 

W.  P.  Woodj  in  reply.         ^ 

Load  Chanokllor,  (Lord  St.  Leonard's.)  This  case  arises  upon 
the  will  of  tBe  late  Bishop  of  Dorham,  and  involves  very  considerable 
questions  upon  the  ''Accumulation  Act,"  as  it  is  caU»i,  arising  out 
of  the  Thelliuson  case.  It  appeals  that  the  family  estates  of  the 
Barringtons  had  been  settled  to  common  uses,  in  strict  settiement,  to 

g've  the  late  Lord  Barrington  an  estate  for  life,  and  then  an  estate 
r  life  to  the  present  Lord  Barrington ;  and  a  term  of  years  was  cre- 
ated for  raising  portions  for  the  younger  children  of  the  mairiage, 
and,  in  the  events  which  have  happened,  40,000/.  has  become  paya^ 
ble.  That  sum,  therefore,  became  a  charge,  but  did  not  become  abso- 
lutely raisable  in  the  present  Lord  Barrington's  lifetime,  unless  he 
directed  it  to  be  raised,  so  as  to  be  a  charge  upon  his  life  estate ;  and 
some  portions  of  a  small  amount  — 1,200/.  or  1,300/.,  I  think  —  have 
been  charged  by  him,  and  are,  therefwe,  immediiately  raisable  out  of 
the  Barrington  estates ;  and  those  charges  were  made  after  the  death 
of  the  Bishop  of  Durham.  Now,  the  Bishop  of  Durham,  by  his 
will,  having  no  power  over  the  settied  estates  of  the  Barrington  fami* 
ly,  but  meaning  greatly  to  benefit  that  family,  the  late  lord  being  his 
nephew,  and  the  present  lord  his  great  nephew,  made  large  provisions 
for  those  members  of  his  family  — -  the  representatives,  in  fSsiet,  of  bis 
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family ;  and  he,  amongat  other  things,  gave  chattels  of  considerable 
value  as  heir  looms,  to  go  with  the  settled  estates ;  and  he  directed 
the  sum  of  30,000/.  to  be  laid  out  in  the  erection  of  a  mansion-house 
upon  the  settled  estates ;  and  by  a  clause,  upon  which  the  question 
arises,  he  provided  a  sum  of  15,000/.  for  the  purpose  of  relieving  the 
settled  estates  from  the  portions  to  which  they  were  liable  under  the 
settlement  to  which  I  have  referred. 

By  his  will  he  recites,  that  upon  the  settlement,  and  upon  the  mar- 
riage of  his  nephew,  these  estates  were  settled  in  the  way  to  which  I 
have  alluded,  so  that  there  would  be  to  be  raised  portions  in  certain , 
events,  either  of  20,000/.,  30,000/:,  or  40,000/.,  as  the  case  should  hap- 
pen. He  then  bequeathes  to  his  executcnrs  the  15,000/.,  in  trust  that 
they  shaU,  within  three  calendar  months,  lay  out  those  moneys,  and 
accumulate  all  the  interest  and  dividends  duiipg  the  life  of  his  great 
nephew,  the  present  lord ;  ^  or  if  his  great  nepnew  should  depart  this 
life  within  twenty  years,  to  be  computed  from  the  testator's  death, 
then  the  accumulation  was  to  be  continued  for  so  long  a  period  as  with 
the  time  that  should  elapse  in  the  lifetime  of  his  said  great  nephew 
would  make  up  the  full  term  of  twenty  years,  to  be  computed  from 
his,  the  testator's  death ;  and  upon  the  completion  of  the  accumula- 
tion aforesaid,  the  trustees  were  to  stand  possessed  of  the  trust  mo- 
neys and  accumulations,  in  trust  to  apply  the  same,  or  a  competent 
part  thereof,  in  satisfaction  and  discharge  of  the  portions  so  intended 
for  the  daughters  and  younger  sons  of  his  said  great  nephew,  when 
and  as  the  same  should  become  payable,  and  in  exoneration  of  the 
hereditaments  charged  therewith ;  and  subject  thereto,  upon  and  for 
the  several  trusts,  intents,  and  purposes,"  and  so  on,  dedared  of  bis 
residuary  personal  estate.  Then  there  was  a  proviso  of  great  import- 
ance, by  which  he  declared,  ^  that  if,  before  the  expiration  of  the 
said  period  of  accumulation,  the  accumulated  fund  should  be  of 
sufficient  amount  or  value  for  answering  the  purposes  aforesaid^" 
which  were  for  the  payment  of  the  20,000/.,  30,000/.,  or  40,000/., ''  the 
accumulation  should  thereupon  immediately  cease«" 

Now,  the  first  question  which  arises  upon  this  will  is,  what  is  the 
true  construction  of  it,  altogether  .irrespective  and  independent  of 
the  Thellusson  Act?  The  testator  means  the  accumulation  to  go 
on,  if  it  is  necessary,  during  the  life  of  Lord  Barrington ;  but  he  has 
expressly  provided,  that  if  the  money  —  not  the  40,000/.,  but  the 
20,000/.,  the  30,000/.,  or  the  40,000/.,  whichever  it  may  be  *—  payable 
under  the  settlement,  should  be  accumulated  before  the  expiration  of 
that  term,  that  then  the  accumulation  should  cease — the  object  would 
be  answered.  He  did  not  mean  an  accumulation  during  the  whole 
life— he  had  no  object  in  that;  but  he  meant  accumulation  for  a 
particular  period,  in  order  to  raise  a  particular  charge.  Well,  then, 
he  says,  but  if  Lord  Barrington  should  die  before  twenty  years  have 
expired,  I  mean,  that,  at  all  events,  the  accumulation  shall  go  on  fot 
twenty  years  ^-nothing  shall  prevent  it  —  if,  the  proviso  again  over- 
rides that,  that  term  shall  he  necessary  in  order  to  raise  the  money. 
Now,  then,  observe,  in  the  first  place,  if  it  had  happened  that  Lord 
Barrington  had  died  within  the  twenty  years  after  the  death  of  the 
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bishop,  and  that  the  money  had  not  then  been  accumulated,  and  sup- 
posing that  the  remaining  time  to  make  up  the  twenty  years  from  the 
bishop's  death  would  have  been  sufficient  to  accumulate  the  portions, 
"what  would  have  happened  ?  Vk(hy,  that  the  accumulations,  what- 
ever was  the  amount  of  them,  that  could  be  raised  in  that  time, 
would  have  been  an  immediately  available  fund  for  the  portions.  It 
therefore  was  not  necessary  that  20,000/.,  30,000/.,  or  40,000/.,  should 
be  actually  raised,  according  to  this  testator's  direction  and  intention. 
He  wished  it  to  be  raised,  if  the  time  would  allow ;  but  he  meant 
that  whatever  co^d  be  accumulated  within  that  period  should  be  a 
fund  applicable,  A  far  as  it  would  go,  to  the  portions;  and  then  he 
has  directed  the  portions  to  be  paid  ''  when  and  as  the  same  respect- 
ively should  become  payable." 

Now,  let  us  look  at  what  is  the  natural  and  proper  construction  of 
this  will.  Taking  the  proviso  as  a  limitation,  which  it  is,  of  the  ori- 
ginal and  secondary  direction  in  the  will,  the  will  is  simply  and 
plainly  this  —  "I  direct  this  accumulation  to  go  on  during  the  life  of 

*  Liord  Barrington,  unless  the  portions  shall  be  sooner  accumulated." 
That  is  the  direction.  It  is  a  limitation  upon  the  former  period,  if  the 
portions  can  be  sooner  accumulated.  It  does  not  matter  what  clause 
comes  first  or  what  clause  comes  last ;  you  take  the  whole  of  it  together. 
Then  clearly,  according  to  the  intention,  the  accumulation  is  to  cease. 
So,  as  I  have  already  shown,  if  Lord  Barrington  died  before  the  twenty 
years,  and  then  you  began  to  accumulate  for  the  remainder  of  the  twenty 
years  —  if  you  raised  the  portions  sooner  than  the  expiration  of  the 
twenty  years,  then  that  proviso  again  joins  itself  to  the  second  alter- 

^native ;  and  if  the  portions  were  raised  v^ithin  the  twenty  years,  the 
accumulation  would  cease.  Now,  in  that,  therefore,  there  is  nothing 
to  contravene  or  touch  the  Thellusson  Act.  It  is  a  case  not  within 
the  prohibition  of  the  first  section ;  it  is  a  question  simply  of  intention 
upon  the  construction  of  this  instrument.  Now,  looking  at  it  in  that 
way,  it  seems  to  me  perfectly  clear  that  the  testator  intended,  that 
whatever  fund  could  be  raised  within  the  limit  of  his  will  should  be 
at  once  applicable  to  the  payment  of  the  portions.  If  20,000/.,  for 
example,  had  only  been  raisable,  the  money  would  have  been  raised 
within  the  legal  limit,  according  to  the  intention,  without  touching  the 
Thellusson  Act  If  the  30,000/.  had  become  payable  within  the  legal 
limit,  as  it  has  in  point  of  fact,  that  sum  would  have  been  raisable 
for  the  portions  of  the  children.     They  would  have  taken  .all  their 

{>ortions,  under  this  provision  of  the  will,  without  touching  the  Tbel- 
usson  Act  As  it  has  happened,  Lord  Barrington  has  lived  longer 
than  the  twenty  years,  and  therefore  we  get  out  of  the  direction  of  the 
testator  in  that  respect ;  and  he  has  lived  longer  than  the  twenty-one 
years,  which  brings  the  case,  as  regards  that,  within  the  Thellusson 
Act ;  and  the  35,000/.  odd,  was  raised  during  the  twenty-one  years 
allowed  by  the  Thellusson  Act  And  then  the  question  is,  what  is 
to  be  the  decision  or  determination  of  the  court  in  regard  to  that 
state  of  circumstances  ?  That  the  35,000/.  odd,  has  been  properly  and 
legally  raised,  even  within  the  prohibition  of  the  Thellusson  Act,* 
admits  of  no  doubt ;  and  that  the  35,000/,  is  applicable  to  the  por- 
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tions,  admits  of  no  doubt;  and  the  only  question  is,  when  is  it  appli- 
cable ? 

I  eonfess,  that,  looking  at  it  in  a  common-sense  view,  I  should  say 
it  was  applicable  to  the  portions  when  and  as  they  became  payable, 
for  the  testator  himself  has  provided  for  that :  he  says,  when  and  as 
they  become  "  payable/*  But  then  it  is  said  by  the  learned  Vice- 
Chancellor,  whose  judgment  is  entitled  to  very  great  attention  —  and, 
indeed,  I  have  been  attending  to  it  very  attentively,  independently 
of  the  respect  I  have  for  his  learning  and  judgment—-  it  is  an  exceed- 
ing elaborately  reasoned  judgment,  and  entitled  to^ery  great  atten- 
tion;—  the  vice- Chancellor  puts  it,  as  I  understand  it,  in  this  way.* 
He  says  that, -looking  at  the  nature  of  the  trust  and  the  statute  com- 
bined, the  portions  cannot  be  payable  during  the  life  of  Lord  Bar- 
rington ;  and  for  this  reason,  because  the  direction  is,  to  accumulate 
during  the  whole  of  the  life  of  Lord  Barrii)gton ;  and  although  the 
40,000/.  cannot  be  raised,  according  to  the  statute  and  according  to 
the  will,  within  the  life  of  Lord  Barrington,  yet  he  says  that  the  accu- 
mulation has  been  stopped  by  the  operation  of  the  statute,  and  that  * 
the  event  provided  for  has  not  happened ;  that  therefore,  the  accumu- 
lation being  stopped  by  the  statute,  the  whole  fund  is  directed  by  the 
statute  to  go  in  a  different  direction,  and  consequently  that  the 
85,000/.  will  go  in  that  direction  pointed  out  by  the  statute,  and  can- 
not be  applied  during  Lord  Barrington's  life  to  the  payment  of  the 
portions. 

It  would  be  very  much  to  be  regretted  if  that  were  the  true  con- 
struction of  the  will  and  of  the  statute,  because  it  would  defeat  every 
intention  which  the  bishop  had,  and  which  he  has  clearly  expressed,  ^ 
and  expressed  within  the  legal  limit;  and  there  is  nothing  in  the  sta- 
tute which  is  properly  struck  at  by  a  contrary  construction.  If  we 
are  to  consider  whether  the  35,000/.  could  now  be  applied  to  the  pay- 
ment of  the  portions,  I  want  to  know  the  intention.  I  have  already 
shown  that  the  intention  clearly  was,  that  the  lesser  sum,  if  it  were 
to  be  raised  within  the  period  allowed  by  law,  independent  of  the 
statute,*  would  be  applicable  at  once.  Then,  the  statute  only  stop- 
ping the  accumulation,  and  directing  the  application  so  long  as  the 
accumulation  should  be  directed  contrary  to  the  act,  all  we  have  got 
to  see  is,  what  is  the  duration  of  time  pending  which  the  accumula- 
tion is  directed  contraiy  to  the  act.  It  has  been  decided  by  the  cases 
of  Griffith  V.  Vere^  9  Ves.  127 ;  and  Longdon  v.  Simson^  12  Ves.  295 ; 
that  although  the  act  says  that  these  directions  shall  be  null  and  void, 
they  are  only  made  null  and  void  pro  tanto ;  for  if  it  is  life  estate,  we 
know  it  is  good  for  twenty-one  years,  if  the  life  exceeds  the  twenty- 
one  years ;  if  for  twenty-four  years,  it  is  good  for  the  twenty-one 
years.  That  is  quite  clear,  and  there  ought  not  to  be  any  doubt  upon 
that  point,  because,  although  the  statute  says  that  it  shall  be  null  and 
void,  it  goes  on  to  tell  you  what  the  consequence  will  be  —  namely, 
that  the  fund  shall  only  go  over  to  persons  who  would  have  been 
entitled  during  the  time  that  the  accumulation  has  been  directed  con- 
trary to  the  intention  of  the  act. 

I  have  given  this  point  a  great  deal  of  consideration,  out  of  the 
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respect  which  I  feel  for  the  judgment  of  the  court  below ;  and  I  cannot 
bring  my  mind  to  see  where  the  difficulty  is  in  holding  this  to  be  at 
once  a  fund  applicable  to  the  portions ;  because,  although  the  statute 
stops  the  accumulation,  and  directs  that  the  interest  shall  go  to  the 
other  parties  during  the  time  that  the  testator  has  contravened  the 
provisions  of  the  act,  yet  it  is  not  to  go  for  any  more  time,  and  the 
contravention  of  the  act  does  not  prevent  you  from  measuring  the  time 
which  is  exceeded.  Now,  what  is  the  measure  of  time  that  is  exceed- 
ed  ?  Why,  the  time  it  takes  after  the  35,000/.  was  actually  raised  till 
the  40,000/.  was  raised.  As  a  measure  of  time,  therefore,  I  have  got 
a  perfect  rule.  The  money,  as  it  happens,  has  been  accumulated.  If 
it  had  not,  I  could  have  directed  a  computation,  and  there  would  have 
been  no  difficulty  in  ascertaining  how  far  this  act  of  parliament  was 
contravened.  Well,  then,  if  the  testator  did  not  intend,  as»clearly  he 
did  not  intend,  that  the  'accumulation  should  go  on  for  the  whole  life 
of  Lord  Barrington,  if  the  portions  could  be  sooner  raised,  and  if  the 
act  of  parliament  steps  in  and  cuts  down  the  raising  of  that  beyond 
the  35,000/.,  and  if  I  give  to  the  act  of  parliament  its  full  operation 
from  the  raising  of  the  35,000/.  to  the  raising  of  the  40,000/.,  should  I 
not  accomplish  every  intention  which  this  testator  had  that  the  law 
will  enable  me  to  carry  into  effect,  and  put  a  sensible,  a  sound,  and 
rational  construction  upon  the  act  of  pailuiment,  by  saying  that  the 
residuary  legatees  are  to  take  the  accumulations  from  the  end  of  the 
twenty-one  years  until  the  time  when  the  whole  fund  would  amount 
to  40,000/.  ?  I  gi^e  to  the  act  of  parliament  its  whole  force,  without 
any  strain  or  pressure.  I  take  from  it  no  operation  which  the  words 
naturally  and  properly  and  legally  give  to  it,  and  yet  I  give  effect  to 
the  intention.  I  am,  therefore,  clearly  of  opinion,  with  great  deference' 
to  a  contrary  authority,  that,  as  regards  this  fijrst  point,  if  the  case 
depends  upon  that,  which  is  a  very  material  point  'to  be  considered, 
the  35,000/.,  when  and  as  soon  as  the  40,000/.  was  raised,  became  a 
fund  applicable,  in  the  first  instance,  to  pay  the  portions  of  the  child- 
ren of  Lord  Barrington  already  payable,  and  would  equally  be  a  fund 
applicable  for  the  payment  of  the  rest  of  the  portions  when  they  be- 
come payable.  In  the  mean  time,  of  course,  the  interest  of  the  fund 
between  the  raising  of  the  35,000/.  and  the  40,000/.  will  go,  according 
to  the  directions  of  the  will,  to  the  residuary  legatees.  This  is  the  con- 
struction which  I  feel  bound  to  put  upon  the  Ist  section  of  the  act. 

Then  comes  the  very  important  question,  what  is  the  operation  of 
the  second  section  of  the  statute  ?  Does  that  section  or  not  include  this 
particular  case  ?  Now,  there  has  been  a  great  deal  of  difficulty  always 
felt  in  putting  a  sound  construction  upon  that  section  of  the  statute. 
It  was  introduced  into  the  bill,  as  the  late  Mr.  Hargreaves  tells  us,  in « 
the  House  of  Commons ;  but  it  must  have  gone  back  to  the  House 
of  Lords :  it  was  the  Chancellor's  bill,  and  no  subject  has  ever  been 
more  considered;  and  although  nobody  can  deny  that  it  Is  verj» 
vaguely  and  loosely  expressed,  yet  it  must  be  conceded,  I  think,  that 
the  greatest  authorities  of  that  day  considered  it  sufficiently  expressed 
what  their  intention  was.  That  the  words  are  inaccurate,  there  is  no 
doubt ;  but  they  do  not  admit  of  very  great  doubt,  I  think,  in  their 
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construction.  The  proviso  is  in  these  words  —  "  tljat  nothing  in  this 
act  contained  shall  extend  to  any  provision  for  payment  of  debts  of 
any  grantor,  settlor,  or  devisor,  or  other  person  or  persons,  or  to  any 
provision  for  raising  portions  for  any  child  or  children  of  any  grantor, 
settlor,  or  devisor,  or  any  child  or  children  of  any  person  taking  any 
interest  under  any  such  conveyance,  settlement,  or  devise,  or  to  any 
direction  touching  the  produce  of. timber  or  wood  upon  any  lands  or 
tenements  ;  but  that  all  such  provisions  and  directions  shall  and  may 
be  made  and  given  as  if  this  act  had  not  passed.'*  Now,  in  order  to 
get  at  the  true  construction  of  this  section,  as  it  bears  upon  the  pre- 
sent case,  we  have  to  consider  what  the  meaning  of  the  former  provi- 
sion is —  "that  nothing  shall  extend  to  any  provision  for  payment 
of  debts  of  any  grantor,  settlor,  or  devisor,  or  other  person  or  persons.'' 

I  observe  that  the  Vice- Chancellor  was  of  opinion,  and  rested  upon 
that  in  coming  to  the  conclusion  that  he  did  on  the  remaining  part 
of  the  section,  that  the  words  "  or  other  person  or  persons,"  having 
reference  to  the  first  section,  did  not  mean  that  a  testator  or  grantor 
could  provide  for  the  debts  of  anybody  but  himself,  but  that  it  meant 
that  any  other  person  or  persons  might  provide  for  his  or  their  own 
debts.  That  is  a  conclusion  to  which  I  cannot  come.  I  am  of  opinion 
that  the  true  construction  of  the  act  is,  that  this  is  all  one  sentence. 
That  is  proved  to  my  satj^ction  by  the  way  in  which  the  subs^uent 
parts  of  the  section  are  framed  —  "  that  nothing  in  this  act  contained 
shall  extend  to  any  provision  for  payment  of  debts  of  any  grantor, 
settlor,  or  devisor,  or  other  person  or  persons."  !A.nd  you  will  find 
that  in  the  same  way  in  the  other  branches  there  is  no  break.  What  is 
the  true  construction  of  it  ?  You  may  provide  for  the  debts  of  yourself 
or  anybody  else,  by  your  will,  within  the  old  limit  It  is  a  praise- 
worthy thing  to  pay  debts,  but  you  are  not  likely  to  provide  gratui- 
tously for  the  debts  of  any  indifferent  person,  but  you  are  very  likely 
to  do  what  thousands  of  people  have  done,  provide  for  the  debts  of 
their  fathers  when  they  have  not  been  able  to  pay  their  own  debts, 
or,  what  mflre  frequently  happens,  perhaps,  for  the  debts  of  their  sons, 
when  they  have  not  been  able  to  pay  them  themselves;  and  the 
legislature  meant  that  a  man  should,  within  the  limit  allowed  by  law, 
be  able  not  only  to  provide  for  his  own  debts,  but  the  debts  of  such 
other  persons  as  he  should  think  fit  to  provide  for ;  it  being  perfectly 
certain,  fi-om  the  nature  of  the  charge  itself,  that  it  was  a  power  which 
it  would  not  be  very  dangerous  to  intrust  to  anybody.  I  think  that 
is  the  true  construction  of  the  act 

It  is  equally  clear  that  it  goes  to  past  debts  as  well  as  to  future 
debts.  That  admits  of  no  doubt  Nobody  will  deny  that  it  must 
relate  to  past  debts ;  and  nobody  can' deny  that  a  man  may,  by  his 
will,  under  the  act  of  parliament,  provide  generally  for  his  debts,  which 
must  include  his  future  debts.  Now,  that  being  so,  removes  one  of 
^he  grounds  upon  which  the  learned  Vice-Chancellor  relied.  But  , 
then  it  goes  on,  "  or  to  any  provision  for  raising  portions  for  any  child 
or  children  of  any  grantor,  settlor,  or  devisor."  Now,  to  stop  there, 
the  Vice-Chancellor  of  England  decided,  in  the  case  of  Hal/ord  v. 
StaineSj  16  Sim.  486,  that  that  included  only  portions  already  charged. 
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Now,  that  it  does  include  portions  already  charged,  not  only  is  de- 
cided, but  nobody  can  doubt  it  as  regards  a  grantor.  Nobody  can 
doubt  that  he  would  have  the  power  to  provide  for  the  portions  which 
he  had  already  created.  What  could  be  more  reasonable  —  what  is 
more  reasonable,  than  that  a  man,  having  settled  his  family  estate, 
and  also  charged  it  with  portions  for  his  younger  children,  should,  if 
he  live  long  enough  to  accumulate,  by  saving  a  considerable  sum  of 
money,  provide  for  the  release  and  disincumberment  of  his  settled 
estate  ?  This  gave  him  the  power  of  doing  so  by  accumulation,  be- 
yond all  doubt. 

As  regards  a  grantor,  settlor,  or  devisor,  there  is  no  doubt,  there- 
fore, that  it  would  include  portions  ahready  created,  as  well  as  future 
portions ;  otherwise  I  should  rather  agree,  that,  on  every  meaning  of 
the  words,  "  for  raising  portions,"  they  rather  look  to  future  portions 
than  to  portions  already  created.  There  can  be  no  doubt  that  that 
has  been  settled  by  judicial  determination ;  that  it  has  been  settled 
over  and  over  again,  and,  as  I  think,  perfectly  right  There  is  no 
break  in  this  clause,  any  more  than  there  was  in  the  other,  between 
the  "  debts  of  any  grantor,  devisor,  or  settlor,  or  other  person  or  per- 
sons." You  will  observe  that  the  whole  sentence  that  I  am  going  to 
read  is  governed  bv  these  words,  "  or  to  any  provision  for  raising  por- 
tions for  any  chllcl  or  children  of  any  grantor,  settlor,  or  devisor,  or 
any  child  or  children  "  —  not  again  taking  up  "  or  any  provision  for 
raising  portions  "  anew,  but  governed  by  these  words,  "  of  any  person 
taking  any  interest  under  any  such  conveyance,  settlement,  or  devise." 
I  think,  therefore,  it  is  perfectly  clear,  that  whatever  a  grantor  or  set- 
tlor may  do  with  regard  to  his  own  children,  he  could  do  with  regard 
to  the  children  of  any  other  person,  as  regards  past  pBhions  or  future 
portions ;  because  there  is  no  distinction  between  them,  except  that 
the  persons  whose  children  may  have  portions  provided  for  them  by 
a  grantor,  settlor,  or  devisor,  must  be  persons  who  ta]|p  an  interest 
under  <^  any  such  conveyance,  settlement,  or  devise."  I  think  it,  there- 
fore, perfectly  clear  that  what  a  grantor  may  do  with  regard  to  his 
own  children  —  I  am  speaking  now  of  past  or  future  portions  —  he 
may  equally  do,  under  this  act  of  parliament,  with  regard  to  the  child- 
ren of  any  other  person  who  comes  within  this  description.  Then 
this  question  arises  —  upon  which  the  whole  depends  —  what  is  the 
meaning  of  the  words  "  child  or  children  of  any  person  taking  any 
interest  under  any  such  conveyance,  settlement,  or  devise?" 

Now,  it  has  been  repeatedly  observed  that  these  words  are  very 
inaccurate  —  "  under  any  such  conveyance,  settlement,  or  devise ; " 
and  certainly  they  are ;  but  they  admit,  I  think,  of  an  easy  interpre- 
tation. It  would  be  diflScult  to  say  where  you  are  to  find  the  antece- 
dent  to  these  words,  "  such  conveyance,  settlement,  or  devise,"  strictly 
speaking.  But  when  the  first  part  of  the  section  has  spoken  of  a 
man  making  provision  by  a  gift,  or  a  settlement,  or  a  devise,  calling 
him  a  "  grantor,  a  settlor,  or  a  devisor  "  —  that  is,  a  disposition  by 
will  —  where  is  the  difficulty,  considering  the  mind  of  the  framer  has 
passed  on  to  the  instrument  itself,  by  which  the  grantor,  settlor,  or 
devisor  does  make  a  provision  for  the  portions  ?    It  seems  not  accu- 
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rate ;  it  ipay  be  ambiguous,  but  it  is  not  difficult  to  construe.  The 
tnind  has  passed  on  to  the  instrument  by  which  the  grantor,  settlor, 
or  devisor,  before  spoken  of,  is  supposed  to  have  made  the  provision. 
Now,  it  has  been  said  by  another  learned  Vice-Chancellor,  (Sir  R.  T. 
Kindersley,  in  Bourne  v.  Buckton^  2  Sim.  N.  S.  101 ;  s.  c.  9  kng.  Rep. 
144,)  that  the  words  "  any  such  conveyance,  settlement,  or  devise," 
make  it  necessary  that  the  gift  to  the  person  who  is  to  take  an  interest 
under  the  conveyance,  settlement,  or  devise,  must  be  by  the  very  clause 
which  creates  the  portion.  Now,  see  what  the  effect  of  that  would 
be.  Supposing  it  to  be  necessary,  under  this  clause,  that  the  parent 
should  take  an  interest  in  the  very  property  out  of  which  portions  are 
to-be  raised,  what  would  be  said  to  this  —  an  estate  for  life  given  by 
the  first  part  of  the  will  to  a  person,  and  then  by  the  latter  part  of 
that  will  portions  directed  to  be  raised  for  his  children  out  of  that 
very  estate  ?  Why,  that  would  be  directly  within  the  intention  and 
words  of  the  act  of  parliament,  in  the  strictest  construction  ;  and  to 
say,  because  the  estate  for  life  was  found  in  one  part  of  the  will,  and 
a  direction  to  raise  the  portions  in  another  part  of  the  will,  that  he 
did  not  take*under  the  devise,  is  a  most  violent  construction,  not  war- 
ranted by  the  words,  and  clearly  contrary  to  what  must  have  been 
the  intention  of  the  act  of  parliament 

Now,  there  is  no  magic  in  the  word  "  devise."  "  Devise  "  clearly 
means  a  disposition  by  will,  "  under  any  conveyance,  settlement,  or 
devise."  I  suppose  a  "  conveyance "  is  clear  enough.  If,  then,  a 
man  takes  under  a  "  conveyance,"  does  it  signify  in  what  part  of  the 
deed  he  finds  it?  It  cannot.  A  settlement — can  it  matter  where  it 
is  found,  as  loiur  as  he  has  an  interest  in  that  settlement?  A  devise 
—  can  it  possi^  matter  in  what  part  of  the  Instrument  is  found  the 
particular  interest  which  is  created  ?  It  can  not  matter.  But  then 
the  great  question  at  last  comes  to  this  -^  what  is  the  interest  which 
a  person,  whqpe  children  are  to  be  provided  for,  is  to  take  under  "  any 
such  conveyance,  settlement  or  devise  ?  "  Now,  the  Vice-Chancellor 
has  held,  that  the  interest  which  a  person  must  take  under  "  any  con- 
veyance, settlement,  or  devise,"  must  be  an  interest  in  the  very  pro- 
perty which  is  dh-ected  to  be  accumulated,  as  I  understand  it,  or  out 
of  which  that  property  is  to  spring,  in  order  to  bring  you  within  this 
section  of  the  act  of  parliament.  Now,  I  find  no  such  words  in  this 
act  of  parliament;  I  can  collect  no  such  intention.  Nothing  could 
have  been  so  easy  as  to  have  expressed  the  intention,  if  that  intention 
had  actually  existed.  When  parliament  intended  to  provide  for  a 
case  in  words  of  that  sort,  you  will  find  in  the  first  part  of  the  section 
that  they  particularly  speak  of  the  person  entitled  to  the  rents  and 
profits.  Speaking  of  the  time  which  is  allowed,  or  beyond  which 
there  is  a  prohibition,  they  say,  it  may  be  "  during  the  minority  or 
respective  minorities  of  any  person  or  persons  in  ventre  sa  mere  at 
the  time  of  the  death  of  such  grantor,  devisor,  or  settlor,  or  during 
the  minority  or  respective  minorities  only  of  any  person  or  persons 
who,  under  the  uses  or  trusts  of  the  deed,  surrender,  will,  or  other 
assurances  directing  such  accumulation,  would  for  the  time  being,  if 
of  full  age,  be  entitled  unto  the  rents,  issues,  and  profits,  or  the  inte- 
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rest,  dividendu,  and  annual  produce  bo  directed  to  be  accumulated."- 
When,  therefore,  the  legislature  meant  to  provide  for  the  case  of  a 
person  being  entitled  to  the  actual  fund,  they  knew  how  to  express 
their  intention ;  and  therefore,  when  I  find  in  this  section  that  it  is 
not  to  prohibit  any  provision  for  any  child  or  children  of  any  person 
taking  an  interest  under  any  such  conveyance,  settlement,  or  devise, 
I  am  compelled  to  say  that  the  legislature  meant  what  it  has  ex* 
pressed,  that  nobody's  child  should  be  provided  for  unless  you  give  an 
interest  to  the  parent  Is  there  any  thing  irrational  in  that?  or  does 
it  require  any  emendation  or  addition  in  order  to  give  effect  to  it  ? 
Can  any  thing  be  more  rational  ?  They  were  forced,  under  this  pro* 
viso,  to  give  some  definition  of  the  parents  of  the  childcen  of  stran- 
gers. As  everybody  of  course  is  the  child  of  somebody  else,  you 
would  have  had  it  apply  to  the  whole  world,  unless  you  had  limited 
and  defined  who  the  parent  was  from  whom  the  children  were  to 
spring,  not  being  ^  the  children  of  any  grantor,  settlor,  or  devisor.*' 
Then  the  legislature  said  this,  and  said  it  very  sensibly,  "  If  you  make 
the  father  an  object  of  your  bounty  upon  the  face  of  your  will,  you  may 
by  that  same  will  accumulate  a  fund,  within  the  limit  allowed  by 
law,  for  the  children  of  that  party.  We  shall  not  permit  you  to  pro- 
vide for  everybody  in  this  way ;  but  if  a  man  is  the  object  of  your 
bounty,  we  are  then  content  that  the  power  which  you  had  before  by 
law  shall  remain,  to  provide  by  accumulation  for  the  children  of  that 
person."  It  does  not  exclude  the  case ;  on  the  contrary,  that  is  the 
highest  case  you  can  put  of  a  man  having  an  estate  for  life,  for 
example,  in  a  property  given  to  him  by  will,  the  portions  being  directed 
to  be  raised  out  of  that  estate  for  his  children.  That  is  the  highest 
case ;  but  does  it  only  apply  to  that  case ?  Where  are  the  words? 
I  can  only  collect  the  intention  from  the  expression ;  but  there  is  no 
such  expression.  It  is  ^<  any  interest,"  and  not  in  the  particular  pro- 
perty. There  is  no  limit  as  to  amount ;  you  are  yourself  to  be  the 
judge  of  the  amount,  and  of  the  extent  of  your  bounty.  That 
defines  who  ace  to  be  the  children  of  <<  other  persons,"  in  some  such 
way  as  was  absolutely  necessary.  I  think,  therefore,  that  I  do  no 
violence  to  the  words,  and  I  do  not  intend  to  carry  the  words  beyond 
their  plain  and  natural  import. 

The  subjects  of  this  country  had  a  right  by  law  to  accumulate 
within  the  limits  which  are  here  left  at  large.  It  was  considered  dan- 
gerous that  that  limit  should  in  all  cases  be  allowed  to  remain ;  it 
was  therefore  restricted  by  the  act  of  parliament ;  but  the  same  act 
of  parliament  I^Us  you  the  cases  in  which  it  should  not  apply.  And 
then  why  am  I  to  strain  beyond  the  words  of  the  act  of  parliament, 
in  order  not  only  to  effect  an  intention,  (which  I  cannot  collect,)  but 
in  order  to  do  something  which  may  be  considered  consistent  with  the 
usual  and  common  course  of  things  ?  If  they  had  intended  it,  they 
would  have  expressed  it ;  but  there  is  no  such  expression,  and  I  can- 
not collect  any  such  intention.  Now,  in  construing  this  act  of  parlia- 
ment, I  profess  to  do  no  violence  whatever  to  the  terms  of  it  I  am 
putting  a  strict  construction  upon  it;  I  am  giving  to  every  word  its 
natural  and  proper  import,  but  I  am  importing  no  new  words  into  it. 
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They  who  drew  this  act  of  parliament  and  passed  it,  knew  better 
what  they  meant  and  intended  than  I  can  possibly  coiqecture.  1 
mean  to  do  nothing  by  conjecture ;  I  give  to  every  word  its  full  mean- 
ing ;  I  strain  no  words  to  meet  this  particular  case ;  I  introduce  no 
words  in  order  to  strike  at  this  particular  case. 

Now,  after  the  great  attention  I  have  given  to  this  case,  and  not- 
withstanding the  very  great  respect  I  feel  for  the  learned  Vioe- Chan- 
cellor's very  elaborate  judgment,  my  opinion « upon  the  whole  of  this 
act  of  parliament,  with  reference  to  this  settlement,  is,  that  this  is  a 
case  within  the  exception,  and  therefore,  that  these  portions  are  pro- 
perly raisable,  as*  being  raised  within  the  time  limited  by  law,  inde- 
pendent of  ^he  statute.  Now,  as  to  the  authorities,  I  will  first  refer 
to  them  before  I  part  with  the  case.  I  do  not  see  that  any  of  them 
bear  very  closely  upon  it,  but  I  have  looked  into  the  different  cases 
that  have  been  referred  to.  There  was  one  case,  as  to  the  interest 
which  a  party  was  to  take,  upon  which  I  have  already  given  my 
opinion — the  case  of  E^e  v.  Marsden^  2  Beav.  527.  It  was  a  case 
before  Lord  Langdale,  and  it  was  held  not  to  be  within  the  proviso. 
The  grantor's  children,  for  whose  benefit  the  accumulation  was 
directed,  were  not  the  children  of  any  person  who  took  an  interest 
under  the  will ;  and  Lord  Langdale,  besides,  held  that  the  accumula- 
tions were  not  for  raising  portions,  properly  so  called.  Some  of  the 
children  who  took  interests  had  small  annmties  given  to  them  for  life 
out  of  the  fund.  Now,  independently  of  the  reasons  given  there  by 
Lord  Langdale  —  as  to  which  I  express  no  opinion — if,  in  Eyre  v. 
Marsden^  the  parent  of  all  the  children  had  been  provided  for  by  even 
small  annuities  out  of  the  fund,  my  strong  and  clear  opinion  would 
have  been  that  that  was  a  case  within  the  proviso,  for  the  reasons 
wtfich  I  have  already  given. 

In  Morgan  v.  Morgan^  15  Jur.  319 ;  s.  c.  6  Eng.  Rep.  130,  before 
8ir  J.  L.  Knight  Bruce,  when  Vice- Chancellor,  there  were  specific  lega- 
cies of  considerable  value  given  to  a  mother,  and  then  legacies  to  the 
daughters  of  5,000/.  each  on  their  marriage,  with  all  accumulations 
of  interest  thereon  from  the  time  of  the  testator's  death,  and  it  was 
held  not  to  be  within  the  exception,  tt  was  a  specific  legacy  to  the 
mother,  and  general  legacies  to  the  daughters.  There  is  a  very  short 
judgment  indeed.  I  do  not  know  whether  it  is  accurately  reported, 
but  it  is  so  short  that  I  could  not  get  at  the  grounds  of  the  learned 
judge's  opinion ;  but  that  goes  entirely  upon  a  ground  that  I  need 
not  disturb,  as  it  is  not  before  me ;  but  it  aoes  not,  I  think)  touch  the 
question,  or  affect  the  view  I  take  of  this  case.  * 

Then,  there  is  the  case  of  Shaw  v.  Rhodes^  1  My.  &  C.  135,  before 
the  Lords  Commissioners.  That  case  has  been  referred  to,  and  relied 
upon  in  subsequent  cases  —  the  passage  in  which  Boa^nquet,  J.,  who 
sat  as  one  of  the  commissioners  who  assisted  Lord  Cottenham  in  the 
decision  of  the  case,  seemed  to  fancy  that  the  gift  was  not  within  the 
statute.  He  Say?,  "  But  independently  of  this  answer  "  —  about  the 
children  being  illegitimate,  and  therefore,  the  parent  was  not  provided 
for,  which  was  not  a  fact  before  the  court — "  But  independently  of 
this  answer,  I  do  not  think  that  the  case  falls  within  the  meaning  of 
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the  exception.  Where  the  whole  rents  and  profits  are  given  in  the 
first  place  to  persons  daring  the  lives  of  their  parerits,  with  the  excep* 
tion  of  small  annuities  only,  to  be  paid  thereout  to  the  parents  them- 
selves, for  their  own  lives,  and  «a  gift  to  the  same  persons  after  the 
death  of  their  parents  is  superadded,  to  be  paid  out  of  the  subsequent 
rents  and  profits,  I  cannot  think  that  the  superadded  gift  is  to  be  con- 
sidered, within  the  meaning  of  the  statute,  in  the  nature  of  a  portion 
to  the 'children  of  persons  taking  an  interest  under  the  devise."  I 
think  he  was  looking  there  rather  to  what  was  a  portion,  than  to 
what  was  the  nature  of  the  interest  of  the  father  of  the  children.  It 
amounts  to  nothing  more  than  an  obiter  dictum;  but  I  do  not  think 
he  was  giving  any  opinion  as  to  what  was  a  sufiicient  interest  in  the 
parent,  but  he  was  looking  to  see  what  amounted  to  portions  to  the 
children;  because  cases  may  arise  —  nobody  can  doubt  that  an  inte- 
rest may  be  given  to  the  parent  of  the  children  —  in  which,  although 
an  interest  be  given  to  the  parent,  and  some  provision  afterwards 
made  for  the  children,  yet  that  may  not  be  made  in  the  way  of  por- 
tions, so  as  to  bring  them  within  the  second  exceptions. 

In  the  case  before  me  they  are  clearly  portions,  and  therefore,  I  am 
relieved  from  troubling  myself  with  those  cases.  Now,  Lord  Cotten- 
ham,  in  giving  his  judgment,  does  not  even  refer  Onc^to  the  second 
exception,  and  therefore  it  was  not  considered.  The  case  was  un- 
doubtedly within  it.  Wheif  the  case  came  on  in  the  House  of  Lords, 
the  judgment  was  not  a  very  satisfactory  one,  because  Lord  Cotten- 
ham  simply  refers  to  what  he  had  before  said.  During  the  course  of 
the  argument  this  was  observed,  which  hatf  been  referred  to.  The 
counsel  were  arguing  as  to  the  term,  <<  any  interest"  Counsel  said  -^ 
^It  was,  indeed,  impossible  to  conceive  that  the  legislature  could 
have  meant  to  sanction  an  accumulation  like  the  present,  made  under 
the  pretence,  that  portions  were  to  be  thereby  provided  for  the  children 
of  a  person  taking  an  interest  under  the  devise.  To  give  such  a  lati- 
tude of  interpretation,  to  the  language  of  the  exception,  would  be  to 
open  a  wide  door  to  evasion  and  fraud,  and  virtually  to  repeal  the 
act"  Lord  Lyndhurst  said  —  "I  think  the  meaning  of  *  any  inte- 
rest' is  any  interest,  however  minute."  Then  counsel  said  —  "  The 
act  would  be  nugatory  if  the  interest  is  of  such  a  small  amount  as 
would  bring  the  accumulation  within  the  exception,"  &c.  No  opinion 
is  given  upon  that  point;  but  my  Lord  Chancellor  contented  himself 
with  referring  to  the  opinion  which  he  had  before  given,  which  did 
not  even  glance  at  this  question.  But  as  far  as  this  opinion  went 
during  the  argument,  there  is  no  doubt  that  the  opinions  of  those  two 
law  lords  were,  that  however  small  the  sum  was,  if  there  was  a  gift 
to  the  parent  of  the  children,  and  they  were  portions,  that  was  an 
interest  which  would  bring  the  case  within  the  exception  of  the  act 
of  parliament 

There  is  one  other  case,  of  Jones  v.  Maggs^  9  Hare,  345 ;  s.  c.  10  Eng, 
Rep.  159,  before  the  same  learned  judge  from  whose  decision  this  case  is 
appealed,  and  that  was  decided  on  the  grotftid  that  the  legacy  was  not  a 
portion.  I  do  not  touch  any  of  those  cases,  because  this  is  a  case  clearly 
m  which  the  sums  provided  are  portions,  and  are  not  mere  legacies. 
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Upon  the  whole,  therefore,  I  thiilk  that  this  case  is  really  untouched 
by  decisions  to  which  I  am  bound  to  pay  any  real  deference,  inde- 
pendently of  the  opinion  of  the  learned  judge  of  the  court  below. 
After  the  most  anxious  consideration  of  the  case,  I  have  come,  cer- 
tainly, in  my  own  mind,  to  the  verv  clear  conclusion  that  the  case 
falls  within  the  second  exception  of  tne  act  of  parliament ;  that  there- 
fore the  portions  have  been  regularly  and  properly  raised,  and  are 
therefore,  to  be  applied  in  the  way  in  which  the  testator  directed ; 
that  is,  so  much  of  the  fund  as  was  directed  to  be  raised  as  can  be 
properly  now  applied  for  payment  of  portions  already  directed  to  be 
raised,  must  be  paid  in  satisfaction  of  those  charges ;  and  at  the  same 
time,  as  other  portions  shall  be  directed  to  be  raised  to  increase  the 
fund  as  it  is  wanted,  they  must  be  applied  in  the  same  way ;  but 
beyond  that  the  fund  must  take  its  course.  It  will  be  like  a  common 
legacy  to  provide  for  portions  not  payable  at  the  time,  with  a  residu- 
ary gift  until  the  fund  is  wanted ;  the  whole  fund  being  raised  which 
the  testator  intended,  the  interest  from  that  time  will  go  to  the  resi- 
duary legatees.  .  I  must,  therefore,  reverse  the  decision  of  the  Yice- 
Chancellor,  and  make  tne  declaration  I  have. 

W.  P.  Woo^  VTts  about  to  suggest  what,  consistently  with  his  lord- 
ship's judgment,  should  be  the  answers  to  the  questions  raised  by  the 
special  case,  when  * 

The  Lord  Chancellor  said  —  I  will  make  just  an  observation 
on  that  matter.  The  a6t  of  parliament  has  allowed  you  to  come 
here  with  a  special  case.  I  do  not  consider  myself  bound  to,  answer 
every  question  which  a  gentleman  may  thkik  proper  to  put.  I  am 
not  the  judge  to  answer  those  questions.  I  answer  that  which  is  the 
great  question— ^ which  meets  the  merits  of  the  case;  and  that  I  have 
already  disposed  of;  but  as  to  the  exact  terms  in  which  you  draw 
the  case,  I  do  not  think  I  am  bound  to  answer  every  question  solici- 
tors may  put  I  have  had  so  much  experience  in  cases  laid  before 
counsel,  that  they  want  every  possible  event  that  can  happen  an- 
swered, and  desire  an  opinion  upon  it,  although  there  is  no  necessity 
for  it  I  should  answer  generally  to  all  those  questions,  if  there  were 
five  hundred.  What  I  have  stated,  is  my  opinion  of  the  act  of  par- 
liament bearing  upon  this  case. 
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January  21|  1853. 

Power ,  defective  Execution  of —  Contract  for  Sale  —  Arbitrator  not 
named  —  Specific  Performance  refused  7-  Remmnder-nnen, 

• 

A  and  6,  (father  and  son,)  being  first  and  second  tenants  for  life  of  settled  estates,  wiUi  a 
*  joint  pfower  of  general  appointment  *by  deed,  agreed  with  a  railway  company  for  the  sale 
of  certain  parts  of  the  estates,  the  amount  of  compensation  to  be  settled  "  either  by  arbitra- 
tion or  a  jury,  as  A  shall  choose."  Subsequently  other  parts  of  the  estates  were  agreed  to 
be  sold  to  the  company,  but  the  price  was  not  fixed.  The  company  paid  a  sum  of  money 
to  A  and  B  upon  their  receipt,  m  which  it  was  stated  that  it  was  paid  "  on  account  of  the 
compensation  money  to  be  intimately  fixed,  and  to  be  paid  by  the  said  company,  in  respect 
of  the  lands,  part  of  our  estates,  required  for  the  S.  W .  Railway  Company.*'  The  com- 
pany took  possession  of  the  several  pieces  of  land,  and  proceeded  with  their  works.  A 
died  before  any  thing  further  was  done,  and  without  having  chosen  by  which  nleans  the 
compensation  should  be  settled.    Upon  a  bill  by  B  for  specific  performance :  — 

Eleldy  affirming  the  decision  below,  that  this  was  not  such  a  contract  as  this  court  could 
enforce,  and  that  it  would  not  aid  the  dcfectiye  execution  of  the  power. 

Per  the  Lord  Chancellor.  Distinction  in  principle  between  this  court  aiding  the  defective 
execution  of  a  power  on  the  application  of  a  purchaser  for  value,  and  on  the  application 
of  the  tenant  for  life,  as  against  the  remainder-men. 

Where  the  contract  stipulates  that  the  price  shall  be  ascehained  by  arbitration,  this  conrt 
cannot  interfere  where  the  price  is  not  so  ascertained. 

Qjuaare,  whether  Uiis  court  will  aid  a  defective  executfon  of  a  power  in  a  case,  where  the  pur- 
chaser has  a  legislative  power  of  taking  the  lands,  and  the  assistance  of  the  court  is  not 
sought  by  him,  but  by  tne  donee  of  the  power,  to  defeat  the  parties  in  remainder  ? 

This  was  an  appeal  by  the  plaintiff,  Sir  Charles  Morgan  Robinson 
Morgan,  from  the  decis^n  of  Sir  G.  J.  Turner,  when  Vice-Chancellor. 
The  caa%is  reported  16  Jur.  755,  s.  c.  13  Eng.  Rep.  312,  but  the  facts 
require  to  be  more  fully  stated.  The  bill  set  out  an  indenture  of  ap» 
pointment,  release,  and  settlement,  dated  the  26th  November,  l&M, 
made  between  the  late  Sir  Charles  Morgan  and  the  plaintiff,  his  son, 
of  the  first  part,  the  defendants  F.  M.  Milman  and  C.  O.  8.  Morgan 
of  the  second  part,  and  H.  O.  Owen  and  C.  F.  R.  Laselles  of  the 
third  part,  whereby  large  estates,  including  those  parts  which  were 
the  subject  of  this  suit,  were  conveyed  to  the  defendants,  F.  M.  Mil- 
man  and  C.  O.  S.  Morgan  and  their  heirs,  to  such  uses,  upon  and  for 
such  trusts,  intents,  and  purposes,  and  with,  under,  and  subject  to 
such  powers,  provisos,  agreements,  and  declarations,  as  the  said  Sir 
Charles  Morgan  and  the  plaintiff,  by  any  deed  or  deeds  legally  exe- 
cuted, should  from  time  to  time,  or  at  any  time,  jointly  direct,  limit, 
or  appoint ;  and  subject  thereto,  to  the  use  of  Sir  Charles  Morgan,  for 
life ;  remainder  to  the  defendants,  F.  M.  Milman  and  C.  O.  S.  Morgan, 
upon  trust,  to  preserve  contingent  remainders ;  remainder  to  the  plain- 
tiff for  life;  remainder  to  trustees,  to  preserve ;  remainder  to  the  de- 
fendants, the  first,  second,  and  other  sons  of  the  plaintiff,  successively, 
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in  strict  settlement :  and  by  the  said  deed  it  was,  amongst  other 
things,  provided,  that  it  should  be  lawf^for  the  said  defendant®,  F. 
M.  Milman  and  C.  Q|.S*  Morgan,  with  the  consent  of  the  said  Sir 
Charles  Morgan,  or  oyier  the  person  who  shoaM  for  the  time  being 
be  entitled  to  the  first  estate  of  freehold  in  the  hereditaments  thereby 
limited,  to  agree  with  any  canal,  railway,  or  other  company,  or  pro- 
jected company,  as  to  the  amount  of  consideration  to  be  paid  for  or 
in  respect  of  any  of  the  hereditaments,  by  the  said  indenture  limited 
in  strict  settlement,  which  such  company  should  requbre,  and  as  to 
any  compensation  for  severance  of  lands,  and  for  any  injury  or  da- 
mage to  tlie  settled  estates,  &c.,  and  generally  to  agree  to  all  sacB 
provisions  as  should  be  thought  necessary  for  the  protection  of  the 
said  settled  estates  in  consequence  of  the  works  of  any  such  company, 
or  the  purposes  thereof;  and  that  their  receipts,  or  the  receipt  of  the 
survivor  of  them,  should  be  a  sufficient  discharge  for  all  moneys  pay- 
able in  consequence  of  such  arrangements  with  such  companies  as 
aforesaid.  The  bill  then  stated  the  acts  of  parliament  by  which  the 
South  Wales  Railway  Company  was  incorporated,  and  empowered 
to  take  the  lands  in  question ;  the  first  of  which  acts  incorporated 
into  it  the  Companies  Clauses  Consolidation  Act,  1845,  the  Lands 
Clauses  Consolidation  Act,  1845,  and  the.  Railways  Clauses  Conso- 
lidation Act,  1845. 

The  bill  then  stated,  that  in  the  month  of  December,  1845,  the  said 
Sir  Charles  Morgan  instructed  his  solicitor,  Mr.  John  Bnrley,  to  un- 
dertake and  manage  the  necessary  negotiation  with  the  said  company 
for  the  lands  they  should  require  for  the  purposes  of  the  said  under- 
taking ;  and  he  expressed  his  intention,  with  the  concurrence  of  the 
fdaintiff,  to  convey  to  the  said  company  such  portions  of  the  said 
ands  as  they  should  require  to  take,  by  means  of  the  exercise  of  the 
said  joint  power  of  appointment  vested  in  hftn,  the  said  Si^Charlea 
Morgan,  and  the  plaintiff,  under  and  by  virtue  of  the  said  settlement ; 
and  the  plaintiff  undertook  and  agreed  to  concur  in  the  exercise  of 
the  same  power  for  such  purposes.  That  in  the  month  of  March, 
1846,  the  same  company  served  on  Sir  Charles  Morgan  and  his  agents 
the  usual  notices  of  their  desire  to  take  such  parts  of  the  lands  and 
premises  as  are  comprised  in  the  first  part  of  the  said  schedule.  That 
immediately  on  the  receipt  of  such  notices,  Mr.  T.  S.  Woolley  was 
appointed,  by  the  said  Sir  Charles  Morgan  and  the  plaintiff,  to  value 
the  lands  required  by  the  said  company,  and  was  by  them  fully  au- 
thorized to  treat  with  the  surveyor  of  the  said  company  for  the  sale 
of  any  other  lands  required  for  the  said  railway  which  were  comprised 
in  the  said  settlement  That  afterwards,  and  before  the  1st  June, 
1846,  the  said  T.  S.  Woolley,  as  the  agent  and  on  behalf  of  the  said 
Sir  Charles  Morgan  and  the  plaintiff,  and  the  agents  of  the  said  com'* 
pany  lawfully  authorized  for  that  purpose  on  behalf  of  the  said  com- 
pany, agreed  for  the  sale  by  the  said  Sir  Charles  Morgan  and  the 
plaintiil  to  the  said  company,  and  for  the  purchase  by  the  said  com- 
pany, of  the  residue  of  the  said  pieces  or  parcels  of  land  comprised 
in  the  said  first  part  of  the  said  schedule,  which  were  not  included  in 
the  notices  served  by  the  said  company  as  aforesaid,  for  the  purposes 
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of  the  said  railway.  Tbat  before  the  said  T*  8.  WooUey  and  the 
agents  of  the  said  company  had  finallv  settled  the  amount  to  be  paid 
by  the  said  company  for  the  lands  and  premises  comprised  in  the  fimt 
part  of  the  said  schedule,  the  solicitor  of  Sir  Charles  Morgan  and  the 
plaintiff  wrote  to  the  solicitors  of  the  said  company  a  letter  in  the 
following  terms :  —  *^  Lincoln's-inn,  April  16,  1846.  —  South  Wales 
Railway.  —  Sir  Charles  Morgan's  lands.  —  Gentlemen,  —  The  sur* 
veyor  of  Sir  Charles  and  the  company  are  now  arranging  as  to  the 
value,  Sec ;  and  as  the  purchase-money  is  to  be  either  paid  or  depo- 
sited before  possession  is  taken,  I  should  wish  to  have  an  aixang^ 
ment  entered  into  in  regard  to  the  title  which  the  company  will 
require  to  be  shown.  The  title  of  Sir  Charles  Morgan  to  the  estates 
in  Monmouth  and  Glamorgan,  through  parts  of  which  the  above  rail* 
way  passes,  stands  thus :  —  By  a  settlement  executed  in  Novemberi 
1844,  those  estates  were,  under  the  powers  of  a  former  settlement^ 
executed  in  1814,  appointed,  subject  to  the  family  and  other  charges 
therein,  to  the  following  uses,  namely,  to  such  uses  as  Sir  Chanes 
and  Mr.  Morgan  should  by  deed  jointly  appoint ;  and  in  default  of 
and  until  appointment,  to  the  use  of  Sir  Charles  for  life,  with  remain* 
ders  to  Mr.  Morgan  and  his  sons  for  their  respective  lives,  witli 
remainders  over  to  their  issue  in  tail ;  so  that  under  the  last  settle* 
ment  Sir  Charles  and  Mr,  Morgan  can  appoint  any  of  the  lands 
required  by  the  company  as  absolute  owners  of  the  fee.  The  estates 
in  the  above  countiesi  above  the  family  and  oth^  charges,  are  of 
reat  value,  and  I  hope  therefore  that  there  will  be  no  objection  to 
iur  Charles  and  Mr.  Morgan  receiving  the  purchase-mcdiey  without 
it  being  requisite  to  obtain  the  consent  of  any  mortgagee  thereto.  I 
shall  be  obliged  by  hearing  from  you  as  soon  as  possiUe  what  course 
you  will  adopt,  as  I  shall  then  know  what  abstract  of  title  to  prepare." 
That  previously  to  the  30th  June,  1846,  T.  S.  WooUey,  as  such  ag^st 
as  aforesaid,  had  valued  the  lands  and  premises  comprised  in  the  said 
first  part  of  the  said  schedule  at  8flOOL ;  and  on  the  30th  June,  1846, 
the  said  company  offered  the  sum  of  7,500^  for  the  same,  which  offer 
was  refused  by  and  on  the  part  of  the  said  Sir  Charles  Morgan  and 
the  plaintiff;  and  inasmuch  as  the  said  company  required  possession 
of  the  said  lands,  or  some  part  thereof,  for  the  purposes  of  the  said 
undertaking,  the  said  company  agreed  to  deposit  the  sum  of  8,000/^ 
as  after  mentioned,  to  secure  the  payment  oi  the  puzchase-money  for 
the  same  lands  and  premises.  That  on  the  30th  July,  1846,  the  fol« 
lowing  agreement  in  writing  was  signed  in  duplicate  by  the  solicitor 
for  and  on  behalf  of  the  said  Sir  Charles  Morgan  and  the  plaintiff, 
and  the  secretary  of  the  said  company,  on  behalf  of  the  said  com- 
pany :  —  '<  Sir  Charles  Morgan,  Bart.,  and  the  South  Wales  Railway 
Company.  —  Memorandum.  ^-  The  amount  claimed  by  Sir  Charles 
Morgan  (8,000/.)  for  and  in  respect  of  the  26a.  Or.  6p.  of  land  required 
by  the  company,  in  the  parishes  of  Christchurch,  St  Woollos,  Bas*- 
saleg,  and  St  Bride's,  in  the  county  of  Monmouth,  to  be  deposited 
in  the  bank  of  Messrs.  Glyn,  in  the  joint  names  of  John  Burley,  Esq., 
and  Charles  Russell,  £sq.,  M.  P.,  as  security  for  and  until  the  pay* 
mant  by  the  company  of  the  sum  which  shall  be  awarded  or  agree4 
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upon.  On  this  deposit  being  made,  possession  to  be  given  to  the 
company  of  the  land,  the  company  paying  interest  at  the  rate  of  4£ 
per  cent  on  the  sum  to  be  so  awarded  or  agreed  upon,  from  the  time 
of  such  possejAion ;  the  company  within  one  month  from  such  pos- 
session to  proceed,  without  any  delay,  to  get  the  amount  of  compen- 
sation settled,  either  by  arbitration  or  a  jury,  as  Sir  Charles  Morgan 
shall  choose."  Subsequently  the  company  entered  into  a  treaty  with 
the  agent  of  Sir  Charles  Morgan  and  the  plaintiff  for  the  purchase 
of  other  parts  of  the  settled  estates  required  for  the  purposes  of  the 
railway,  included  in  the  second  and  third  part  of  the  schedule,  but 
they  were  unable  to  agree  upon  the  exact  terms,  Sir  Charles  Morgan 
and  the  plaintiff  requiring  7,500/.  for  the  extra  parts,  making  in  all 
15,^00/.,  and  the  company  offering  to  give  14,000/.  The  bill  then 
stated,  that  on  the  24th  September,  1846,  the  solicitor  of  Sir  Charles 
Morgan  and  the  plaintiff  wrote  to  the  company,  asking  whether  they 
had  any  objection  to  pay  over  to  Sir  Charles  Morgan  and  the  plain- 
tiff a  portion  of  the  purchase-money  for  their  use,  stating,  "  The 

8,000/.  deposited  is  the  amount  I  now  require  for  Sir  Charles 

The  sum  claimed  for  the  other  lands  will  be  deposited  by  the  directors 
in  the  usual  way,  after  which  the  total  amount  of  the  compensation 
can  be  decided  upon  by  reference  or  a  jury."  In  reply  to  that,  the 
company  said,  <'  It  will  be  better  to  let  the  8,000/.  already  deposited 
stand  as  it  is ;  but  on  any  day  from  Monday,  the  28th  instant,  inclu- 
sive, that  you  will  be  good  enough  to  bring  me  a  receipt  from  Sir  Charles 
and  Mr.  Morgan  for  7,500/.,  the  balance  of  the  15,500/.  claimed  by 
Sir  Charles,  I  shall  be  happy  to  hand  you  a  check  for  the  amount, 
on  account  of  the  whole  payment  to  be  made  for  Sir  Charles'a  land, 
as  may  be  determined  hereafter."  The  following  receipt  was  accord- 
ingly signed  by  Sir  Charles  Morgan  and  the  plaintiff:  —  <'30th  Sep- 
tepber,  1846.  —  Received  this  day  of  the  South  Wales  Railway  Com- 
pany the  sum  of  7,500/.  on  account  of  the  compensation  money  to  be 
ultimately  fixed,  and  to  be  paid  by  the  said  company,  in  respect  of 
the  lands,  part  of  our  estates,  required  for  the  South  Wales  Railway 
Company."  That  sum  was  accordingly  paid  to  Messrs.  Coutts  oc 
Co.  to  the  account  of  Sir  Charles  Morgan.  On  the  5th  December, 
1846,  and  before  any  thing  further  was  done  in  the  matter.  Sir  Charles 
Morgan  died,  having  made  a  will,  and  appointed  the  plaintiff  sole 
executor  of  it,  which  he  had  since  proved.  After  the  death  of  Sir 
Charles,  the  company  served  notices  upon  the  plaintiff  of  their  inten- 
tion to  take  other  lands  described  in  the  fourth  part  of  the  schedule. 
The  bill  then  stated,  that  the  company  had  agreed  to  pay  the  sum 
of  20,000/.  for  all  the  lands  comprised  in  the  schedule ;  and  that,  by  a 
fair  and  proper  apportionment  of  that  sum,  the  sum  of  15,366/.  5^.  is 
attributable  to  the  lands  comprised  in  the  first,  second,  and  third  parts 
of  the  schedule,  and  the  sum  of  4,633/.  155.  attributable  to  the  lands 
comprised  in  the  fourth  part  of  the  schedule.  The  bill  alleged,  that 
by  reason  of  the  death  of  Sir  Charles  Morgan  it  became  impossible 
to  carry  into  effect  the  intended  execution  of  the  said  joint  power  of 
appointment,  but  that  the  same  ought,  so  far  as  regards  the  lands  and 
premises  comprised  in  the  said  first,  second,  and  third  parts  of  the 
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said  echedule^  to  be  treated  and  considered  as  having-  been  conda* 
sively  agreed  to  be  execated ;  and  that  the  said  defendants,  F.  M, 
Mil  man  and  C.  O.  S.  Morgan,  ought  to  be  directed  to  concur  with  the 
plaintiff  in  the  conveyance  to  the  said  company  of  the  lands  comprised 
in  the  firsts  second,  and  third  parts  of  the  schedule ;  and  that  the  pur* 
chase-money  for  the  same  remaining  to  be  paid,  after  giving  credit 
for  the  said  sum  of  7,500/.  so  paid,  ought  to  be  paid  to  the  plaintiff 
as  the  executor  of  the  said  Sir  Charles  Mcnrgan,  the  plaintiff  for  such 
purposes  waiving  any  right  he  might  have  to  any  of  such  purchase* 
moneys  in  his  individual  character.  The  bill  prayed  a  declaration 
accordingly,  and  that  the  defendants,  the  railway  company,  might  be 
decreed  specifically  to  perform  their  contract,  and  that  the  defendants, 
F.  M.  Milman  and  C.  O.  S.  Morgan,  might  be  decreed  to  concur  with 
the  plaintiff  and  all  other  necessary  parties  in  conveying  to  the  com* 
pany  the  lands  comprised  in  the  first,  second,  and  third  parts  of  the 
schedule*  The  facts,  as  above  stated,  were  proved  in  evidence.  The 
company  were  willing  to  act  as  the  court  should  direct,  but  declined 
to  complete  without  the  sanction  of  the  court  The  question  lay 
between  the  plaintiff,  as  the  executor  of  Sir  Charles  Morgan,  and  the 
parties  entitled  in  remainder.  If  the  execution  of  the  power  should 
be  assisted  by  the  court,  the  consideration  for  the  lands  comprised  in 
the  first,  second,  and  third  parts  of  the  schedule  would  belong  to  the 
plaintiff,  as  executor;  if  the  execution  of  the  power  should  not  be 
aided,  it  would  go  to  the  defendants,  F.  M.  Milman  and  C.  O.  S. 
Morgan,  the  trustees,  to  be  laid  out  in  other  lands  to  be  settled  to  the 
uses  of  the  settlement  The  Vice- Chancellor  held,  that  the  power 
was  not  executed,  and  that  this  court  would  not  aid  the  execution. 

JRoUy  Elmslepj  and  X  T.  Woolley^  in  support  of  the  appeal.  We 
submit  that  the  lands  in  the  first,  second,  and  third  parts  of  the  sche* 
dale  were  duly  sold,  in  pursuance  of  the  power,  and  that  the  parties 
in  remainder  are  bound;  that,  in  fact,  there  was  an  equitable  exercise 
of  the  powpr  for  the  benefit  of  the  late  Sir  Charles  Morgan.  We 
^bmit  that  it  was  not  necessary  to  enter  into  any  contract  as  to  how 
the  money  was  to  be  applied ;  it  is  only  necessary  for  us  to  show  that 
there  was  a  binding  contract  in  writing  between  Sir  Charles  and  Mr. 
Morgan  with  the  companv ;  or,  if  not  in  writing,  that  there  was,  as 
in  the  present  case,  a  parol  one,  followed  bv  payment  of  the  purchase 
money,  and  possession  and  user  of  the  land. 

[Lord  Chancellor.  How  can  there  be  a  sale  without  a  price 
fixed,  or  unless  there  be  a  means  fixed  whereby  that  price  can  be  ren- 
dered certain?  Did  Sir  Charles  Morgan  decide  bv  which  mode, 
whether  by  arbitration  or  a  jury,  the  price  was  to  be  fixed  ?] 
.  No ;  but  that  was  not  a  matter  in'which  it  was  necessary  that  a 
personal  discretion  should  be  exercised.  In  the  letter  of  Sir  Charles's 
solicitor  to  the  conipany,  asking  for  payment  of  part  of  the  purchase- 
money,  he  says,  ^  The  total  amount  of  the  compensation  money  can 
be  decided  upon  by  reference  or  a  jury ; "  and  then,  in  answer  to  that, 
the  secretary  of  the  company  writes, ''  I  shall  be  happy  to  hand  you 
a  check  for  the  amount  on  account  of  the  whole  payment  to  be  made 
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for  Sir  Charles's  land,  as  may  be  determined  hereafter."  We  submit 
that  the  mere  circamstancethat  Sir  Charles  died  before  electing  between 
an  arbitrator  or  a  jury  is  of  no  consequence ;  that  was  a  mere  mat- 
ter of  detail;  and  we  submit  that  neither  Sir  Charles  nor  Mr.  Morgaa 
could  have  resisted  the  performance  of  the  contract 

[Knight  Brxtce,  L.  J.  Have  you  any  case  where,  upon  a  contract 
to  sell  an  estate,  the  price  to  be  fixed  by  arbitration  or  some  other 
means,  but  the  persons  to  fix  the  price  are  not  named,  the  court  has 
interfered  and  said,  ^  Here  is  a  contract,  and  we  will  intervene,  and 
fix  the  price  ?  "  In  Blundell  v.  Brettargh,  17  Ves.  232,  the  arbitratoia 
were  named,  but  in  the  case  I  suggest  no  person  is  named.] 

If  you  have  a  case  where,  from  the  terms  of  the  agreement,  the 
arbitrator  was  to  be  named  by  the  vendor,  we  submit  that  the  death 
of  the  vendor  would  not  prevent  the  appointment  of  the  arbitrator, 
no  more  than  it  could  put  an  end  to  the  whole  contract;  the  heir  at 
law  might  appoint  the  arbitrator.  Then  does  the  circumstance  of 
its  being  doubtful  whether  the  price  was  to  be  fixed  by  a  jury  or  by 
an  arbitrator  make  any  difference  ?  This  option  was,  in  effect,  a  right, 
not  a  mere  discretion,  that  was  given  to  the  vendor —•  it  was  a  part 
of  the  consideration. 

[Knight  Bruce,  L.  J.  Suppose  that  the  late  ^r  Charles  Morgan 
was  now  alive,  and  that  the  price  had  not  been  agreed  upon,  and 
both  he  and  the  plaintiff  refused  to  do  any  thing,  and  the  railway 
company  filed  a  bill  for  specific  performance,  what  would  have  been 
the  decree  which  you  think  ought  to  have  been  made?] 

A  decree  to  elect,  by  which  mode  he  desired  to  proceed  to  have  the 
price  fixed. 

[Knight  Bruce,  K  J.  You  cannot  compel  a  man  to  name  an 
arbitrator.] 

Parties  will  not  be  allowed  in  that  manner  to  get  out  of  their  con-* 
tract  The  company  might  as  well  refuse  to  pay  the  purchase-money 
as  the  vendor  to  refuse  to  make  his  election.  JSlunaefl  v.  Brettargh 
has  nothing  to  do  with  this  case,  for  there  it  was  consider^  a  personal 
discretion  We  submit  that  the  true  doctrine  of  this  court  is,  that 
ef  en  a  parol  agreement  by  a  donee  of  a  power  to  execute  the  power, 
followed  by  part  performance,  is  a  good  contract  Chregory  v.  MigheU^ 
18  Ves.  328 ;  Morse  v.  Merest,  6  Mad.  26 ;  Bloye  v.  SuUon,  3  Mer. 
237 ;  Dowell  v.  Dei^,  1  Y.  &  C.  C.  C.  346 ;  and  an  unreported  case 
of  Wright  v.  Woodheadf  before  Turner,  V.  C.  Here  we  have  written 
documents,  which,  coupled  with  the  parol  evidence  and  part  perform* 
ance,  clearly  make  out  an  agreement  to  sell  and  to  execute  the  power. 

[Knight  Bruce,  L.  J.  Has  there  ever  been  a  case  of  a  decree  for 
specific  performance,  upon  the  ground  of  part  perfcNrmance  of  a  con- 
tract for  the  purchase  of  severaf  lots,  by  taking  possession  of  one  dis- 
tinct part  of  the  estate  ?] 

We  submit  that,  as  to  part  performance  in  connection  with  the 
written  contract,  the  court  will  lay  the  several  written  documents  side 
by  side,  and  so  construe  them  as  to  explain  the  act  of  part  perfona- 
ance.    Sanmders  v.  Jackson^  2  B.  &  P.  23a 
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OlMse  and  j9fiji»aii  appeared  for  the  trustees  of  the  settlement  and 
the  remainder-men ;  ana 

Osborne^  for  the  company ;  bat  they  were  not  heard. 

'  Lord  Chancellor,  (Lord  Cranworth.)  I  do  not  think,  Mr.  Glassei 
we  need  trouble  you.  The  case  has  been  very  fully  and  ably  argued, 
and  I  think  we  are  entirely  in  possession  of  all  die  bearings  of  it. 
None  of  us  have  any  doubt  that  the  decision  below,  which  was  a 
decision  of  Sir  G.  J.  Turner,  when  Vice-chancellor,  was  perfectly  cor- 
rect.  The  equity  which  is  sought  is  an  equity  in  substance  calling 
upon  the  court  to  aid  the  defective  execution  of  a  power  against 
the  parties  who  are  entitled  in  default  of  that  execution.  Now,  we 
need  not  say  that  that  is  a  jurisdiction  which  the  court  does  exercise 
in  many  oases  which  are  well  ascertained,  and,  amongst  others,  in 
favor  of  purchasers  for  value.  There  must,  however,  have  been,  in 
<Mrder  to  entitle  the  court  to  interfere,  an  execution,  or  an  intended 
execution,  though  defective. 

One  question — which  is  a  question  of  great  nicety  and  import- 
ance—  is,  whether,  if  there  has  been  no  execution  at  all,  other  than 
that  which  is  to  be  deduced  from  the  conduct  of  the  parties,  a  parol 
contract,  evidenced,  or  at  least  supported,  by  subsequent  acts,  which, 
as  against  an  owner  in  fee,  would  have  entitled  the  court  to  interfere 
in  favor  of  a  purchaser,  is  such  an  execution  as  this  court  will  aid 
against  the  remainder-men  upon  the  application  for  the  tenant  for  life. 
I  do  not  think  it  necessary  to  give  any  distinct  opinion  upon  that 
subject.  Indeed,  if  it  had  been  necessary  to  do  so,  I  should  have 
required  further  time  to  look  into  the  authorities;  but  I  must  say, 
that,  nierely  looking  at  them  in  a  cursory  way,  according  to  my  ^col- 
lection, I  think  there  is  a  great  deal  of  force  indeed  in  the  doubt  (to 
put  it  no  stronger^  expressed  upon  that  subject  by  Sir  William  Orant, 
by  Lord  Bedesdale,  and  subsequently  by  Lord  Plunkett,  in  Ireland; 
because,  when  the  principle  upon  wMch  the  court  interferes  in  such 
cases  is  considered  —  namely,  that  it  would  be  a  fraud  on  the  part  of 
the  person  to  insist  upon  the  Statute  of  Frauds  —  I  think  it  is  ex- 
tremely doubtful  whether  such  a  case  is  applicable  to  the  doctrine  of 
enforcing  such  a  parol  contract  against  remainder-men.  However,  I 
do  not  think,  for  the  reasons  I  will  now  proceed  to  state,  that  it  is 
necessary  to  decide  that  point. 

The  ground  upon  which  I  proceed  here  is,  that  there  has  been  no 
contract  proved,  either  written  or  parol.  By  contract,  I  mean  no 
complete  contract,  the  terms  of  which  had  ever  been  ascertained.  No 
doubt  it  has  been  ascertained,  that  certain  lands,  which  the  company 
wanted  for  the  purpose  of  their  railway,  and  all  of  which  they  were 
entitled  to  take,  would  be  wanted,  and  would  be  taken.  All  that 
remained,  therefore,  to  be  ascertained  was  that  which  alone  had  been 
left  in  doubt,  namely,  the  sum  of  money  to  be  paid  for  it  In  order 
to  ascertain  that'll  presume  that  the  lands  themselves  were  suffi- 
ciently ascertained  —  we  have  to  refer  back  to  the  original  agreement, 
which  states  that  the  company  should  within  one  month  (that  is, 

18* 
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within  a  month  after  they  first  took  poBsession)  proceed,  without  any 
delay,  to  get  the  amount  of  compensation  settled,  either  by  arbitra- 
tion or  a  jury,  as  Sir  Charles  Morgan  shall  choose.  Now,  Sir  Charles 
Morgan  never  made  his  election  either  for  one  of  those  modes  of 
proceeding  or  for  the  other,  and  therefore,  it  is  quite  clear  that  the 
only  point  remaining  in  doubt — namely,  the  amount  of  the  porehase- 
money — never  was  ascertained  by  either  of  the  modes  which  were, 
pointed  out  It  has  been  suggested  that  that  was  immaterial ;  that 
the  court  may  ascertain,  or  that  some  other  step  may  be  taken  differ- 
ent from  that  which  the  parties  stipulated  as  the  mode  of  ascertaining, 
what  the  amount  of  the  purchase-money  should  be.  I  confess  that 
upon  principle,  as  well  as  upon  all  the  authorities,  the  court  cannot, 
as  it  appears  to  me,  take  upon  itself  to  do  that  If  there  is  an  agree- 
ment that  the  price  shall  be  that  which  is  to  be  ascertained .  upon  a 
fair  valuation,  then  the  court  may  interfere.  AH  the  authorities — the 
cases  of  Milnes  v.  Orey,  14  Ves.  400 ;  Bhmdell  v.  Bretttxrgk^  17  Ves. 
232,  and  Oourlay  v.  I%e  Duke  of  Somerset j  1  V.  &  B.  68— -enunci- 
ate the  proposition  in  the  strongest  language,  that  where  the  parties 
have  stipulated  that  the  price  shall  be  ascertained  by  arbitmtion  •—  in 
Blundtll  V.  BreUarghf  it  was  by  particular  arbitrator ;  in  Milnes  v. 
Gre^y  it  was  not  by  a  particular  arbitrator,  but  by  arbitration  gene- 
rally -«-  if  the  arbitration  does  not  proceed,  and  the  price  be  so  ascer- 
tained according  to  the  mode  in  which  the  parties  have  stipulated, 
this  court  has  no  right  to  make  a  different  contract  than  the  parties 
have  entered  into,  and  ascertain  the  price  for  them  in  some  different 
mode.  That  being  so,  it  appears  to  me  to  put  an  end  to  this  case ; 
because  the  stipulation  was,  that  the  price  (putting  it  in  the  most 
favorable  way  for  the  plaintiff)  should  be  ascertained  by  arbitration. 
The  ^arbitrator  was  never  named  in  the  life  of  one  of  the  part«s  dur- 
ing whose  joint  lives  the  contract  must  have  been  completed ;  they 
never  took  any  steps  to  ascertain  that,  without  ascertaining  which  no 
contract  could  be  made  available.  There  is  still  some  difficulty  here, 
as  I  confess  it  strikes  my  mind ;  I  do  not  know  whether  it  strikes  the 
other  members  of  the  court  with  equal  force ;  but  it  strikes  my  mind 
as  being  extremely  strong  indeed,  and  it  is  this  —  the  price  was  to  be 
ascertained  either  by  arbitration  or  by  a  jury,  that  is,  by  the  lands 
clauses  jury,  which  is  the  meaning  of  <^  or  by  a  jury."  Unless  it 
means  that,  what  does  it  mean  ?  It  shall  either  be  ascertained  by 
contract,  which,  I  think,  means  arbitration,  the  mode  in  which  the 

farties  stipulated,  or  it  shall  be  ascertained  by  a  proceeding  in  inviios. 
do  not  mean  that  the  parties  may  object  to  the  jury ;  but  the  jury 
was  the  machinery  which  was  in  the  hands  and  under  the  sole  con- 
trol of  the  defendants.  They  might  insist  upon  having  the  price 
ascertained  by  a  jury,  quite  independent  of  the  contract  on  the  part 
of  Sir  Charles  Morgan  and  his  son.  Therefore  the  agreement  comes 
only  to  this  —  ^  You  shall  have  the  land.''  It  was  idle  to  say  that ; 
they  were  entitled  to  have  the  land ;  and  in  truth  they  only  pointed 
out  the  land  which  they  wished  to  have.  "  If  you  can  settle  the 
amount  of  that  by  contract,  we  will  do  so ;  or  by  an  arrangement,  we 
will  do  so ;  if  not,  you  must  proceed  to  take  it  in  the  mode  in  which 


COXJBTS  OF  CHANCERY,  18Sa  211 

ti  ■        ■  ... 

Moigan  V.  MUuftii. 

the  legislatare  has  aaiborized  you  to  take  It,  whether  we  consent  or 
whether  we  do  not  consent." 

Now,  that  being  so,  we  are  brought  to  a  consideration  which  seems 
to  me  extremely  important  in  this  cas^*  It  is  this— -the  purchasers 
here  are  not  in  the  predicament  which  alone  renders  the  interference 
of  this  court  important  in  aid  of  the  defective  execution  of  a  power. 
The  court  interferes  because  it  is  unjust  on  a  purchaser  not  to  give 
him  the  benefit  of  his  contmct ;  but  here  it  is  perfectly  indifferent  to 
the  company  who  are  thi»  purchasers ;  whether  the  court  interferes  or 
not,  they  are  certainly  entitled  to  the  land  by  *  one  of  the  alternative 
modes  fixed  as  the  modes  of  ascertaining  the  value,  though  not  en* 
tided  to  insist  on  the  other  mode.  What  they  say  is  this — <<  Having 
the  right  to  take  land,  we  mean  to  take  it ;  if  you  choose  to  have  the 
value  ascertained  by  arbitration,  it  shall  be  done ;  if  not,  we  shall 
proceed  to  a  jury."  That  being  so,  it  seems  to  me,  that  even  if  there 
had  been  much  more,  amounting  to  a  contract,  than  I  can  discover 
upon  the  face  of  the  evidence  of  what  took  place  in  writing,  or  the 
parol  evidence,  we  should  be  going  much  further  than  any  case  haa 
gone,  if  we  were  to  say,  that,  under  the  circumstances  of  this  case, 
the  parties  who  had  the  power  of  defeating  those  in  remainder  shall 
be  assisted  in  doing  so,  not  for  the  benefit  of  the  purchaser,  but  for 
the  benefit  of  themselves,  and  in  opposition  to  the  interest  of  those 
whose  rights  the  exercise  of  the  power  was  to  defeat.  I  am  of  opi- 
nion, therefore,  that  the  decision  of  Sir  G.  J.  Turner,  L.  J.,  (then  Vice- 
Chancellor,)  was  perfectly  conrect,  and  this  appeal,  therefore,  must  be 
dismissed* 

Knight  Bruce,  L.  J.  It  is  essential  to  the  success  of  the  plaintiff, 
upon  this  appeal,  that  a  binding  and  enforceable  contract, — a  contract, 
at  least,  in  equity  binding,  and  in  equity  enforceable,  —  was  naade  be- 
tween himself  and  his  deceased  father  on  the  one  side,  and  the  railway 
company  on  the  other.  Whether  necessarily  a  written  agreement,  I 
decline  saying;  for  the  evidence  is' very  far  from  satisfying  me  that 
there  was  any  contract,  except,  indeed,  a  contract  formed  only  by  the 
Railway  Acts— -an  exception  which,  substantially,  for  every  present 
purpose,  is  no  exception  at  all.  As  to  a  portion  of  the  lands  in  ques» 
tion,  neither  was  any  price  put,  nor,  according  to  my  view  of  the 
evidence,  was  any  mode  of  fixing  it  provided  in  any  sense.  And  with 
regard  to  the  expression,  ^  arbitration  or  a  jury,"  the  present  case  falb 
far  short  of  Oregor^  v.  MiffhelL  Had  the  railway  company  filed  a 
bill  during  the  late  Sir  Charles  Morgan's  life,  against  him  and  the 
present  ]Haintiff,  for  specific  perfcnrmance,  and  they  had  resisted  the 
decree,  and  required  the  bill  to  be  dismissed,  could  a  decree  have 
been  made  against  them  upon  the  footing  of  a  contract,  either  written 
or  in  part  performed  ?  I  am  of  opinion,  certainly  not ;  for  as  I  view 
the  matter,  it  is  wholly  uncertain  what  the  words  "  arbitration  or  a 
jury  "  meant.  If  they  are  to  be  construed  as  explained  by  the  Rail- 
way Acts,  then  it  would  be  necessarily  in  the  power,  I  suppose,  of 
the  railway  company,  in  case  of  default  on  the  vendors'  part,  to  ap- 
point an  arbitrator  for  them.    Did  they  intend  this  ?    I  conceive  not 
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What  jary?  How  to  be  obtained,  or  chosen,  or  appointed?  The 
words  are,  I  repeat,  to  my  mind  inexplicable,  I  am  sorry  to  say  that 
I  think  the  decree  right  —  probably  not  alone  —  on  the  ground  I  have 
mentioned,  though  I  consider  that  ground  sufficient 

Turner,  L.  J.  1  have  already  given  my  opinion  upon  this  case, 
after  having  very  carefully  examined  all  the  evidence  in  it ;  and  it  is 
not  necessary  for  me  to  say  more  than  that  I  entirely  concur  in  the 
judgment  wmch  has  been  given.  ^ 

Appeal  dismissed. 


SURCOMB  V.  PlNNIGER.^ 
February  9, 1S53. 

Skiiute  of  Frauds  —  Parol  Agreement  —  Marriage  Consideration — 

Part  Performance. 

To  a  parol  agreement  by  a  father  to  convey  property  in  consideration  of  the  marriage  then 
contemplated  of  his  daughter,  followed  by  delivery  of  possession  to  the  husband  aner  the 
marriage,  the  Statute  of  Frauds  cannot  be  set  up  by  way  of  defence. 

Such  a  contract  would  be  decreed  to  be  specifically  performed. 

The  question  on  this  appeal  related  to  the  title  to  a  sum  of  2692. 3s. 
11^.,  which  had  been  paid  into  court  by  the  president  and  governors 
of  King's  College  Hospital,  as  the  purchase-money  of  certain  lease- 
hold premises  in  Carey  street,  purchased  by  them  under  the  powers 
of  an  act  of  parliament  enabling  them  in  that  behalf.  The  appeal 
was  from  an  order  made  upon  petition  by  Sir  J.  Stuart,  V.  C.,  for 
payment  of  the  fund  to  Mr.  Greorge  Charteris,  the  son-in-law  of  the 
intestate  in  the  cause,  whose  title  was  contested  by  the  appellant, 
Pinniger,  the  administrator  of  the  intestate,  under  the  following  cir- 
cumstances. It  appeared  that  the  premises  in  question  were,  by 
indenture,  dated  in  July,  1842,  demised  to  W.  Aylwln,  the  intestate, 
for  a  term  of  twenty-one  years,  from  the  25th  March,  1839.  In  Oc- 
tober, 1843,  Charteris  became  acquainted  with  the  daughter  of  Aylwin, 
to  whom  he  made  a  proposal  of  marriage.  This  was  made  known 
to  the  intestate  in  December,  1843,  who  received  Charteris  as  his 
intended  son-in-law.  At  an  interview  between  Aylwin  and  Charte- 
ris on  the  2d  January,  1844,  the  intestate,  in  the  presence  of  a  third 
person,  informed  Charteris  that  he  held  the  leaseholds  in  Carey  street, 
and  that  it  was  his  intention  to  give  them  to  him  and  his  daughter 
on  his  marriage  with  her.  The  marriage  was  duly  solemnized  on  the 
12th  March  following,  and  shortly  afterwards  the  intestate  gave  up 
possession  of  the  leasehold  in  question  to  Charteris,  and  directed  the 
tenants  to  pay  him  their  future  rents.  He  also,  a  few  days  after- 
wards, delivered  to  Charteris  the  documents  relative  to  the  premises.. 
*i— — — ^ — ■ — . ,  I ,         ,     — — 

U7  Jur.  196 ;  22  Law  J.  Bep.  (n.  8.)  Chanc  419. 
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Charteris  and  his  wife  then  went  to  reaide  in  a  portion  of  the  lease* 
holds  in  qnestion,  npon  which  he,  in  the  intestates  lifetime,  and  with 
his  knowledge^  expended  considerable  sums  in  improvements.  Char* 
teris  continued  in  the  possession  of  the  leaseholds  in  question,  witb»# 
ont  disturbance,  and  received  the  rents  paid  in  respect  of  the  portion 
thereof  unocoopied  by  himself,  till  the  pnrchase  for  the  hospital, 
which  took  place  after  the  intestate's  death.  The  petition  of  Char* 
teris  for  the  payment  of  the  purchase  money  to  himself  was  opposed 
by  Pinniger,  the  administrator,  who  claimed  it  as  belonging  to  tht 
intestate's  estate.  It  appeared  also,  from  the  affidavits,  that  the 
appellant,  the  administrator,  was  an  attorney,  a  creditor  of  the  intes' 
tate,  and  that  he  had  persuaded  Charteris  not  to  administer  to  the 
intestate's  estate. 

Fottett^  Q.  C,  and  Rnglake^  in  support  of  the  appeal.  The  con* 
tract  in  this  case,  being  by  parol,  and  followed  only  by  marriage, 
cannot  be  carried  into  effect  nnder  the  Statnte  of  Frauds,  marriage 
being  uo  part  performance  of  the  contract.  If  it  could,  there  would 
be  an  end  of  tne  statute,  whieh  says  that  a  contract  iu  consideration 
of  mamage  shall  not  be  binding  unless  it  be  in  writing ;  but  if  mar- 
riage be  held  part  performance,  every  parol  contract  followed  by 
marriage  would  be  binding.  Dundas  v.  DtUens^  1  Ves.  jun.  196 ;  2 
Cox,  235 ;  Lassence  v.  Tiemey,  1  Mac.  &  O.  551 ;  14  Jur.  182.  The 
acts  which  followed  the  marriage  —  as  the  letting  into  possession, 
&C.— -are  not  necessarily  referable  to  the  contract,  and  are  not,  for 
the  purposes  of  specific  performance,  to  be  considered  as  a  part  per* 
Ibrmance  of  the  contract  A  mere  deposit  of  deeds  has  been  held 
not  to  be  part  performance.     Spurgeon  v.  CoUier^  1  Eden,  235. 

W.  H/L  James^  tot  the  plaintiff. 

X  BusseUj  Q.  C,  for  the  respondents,  Charteris  and  wife,  caniri. 
There  is  here  that,  which,  in  the  case  of  a  contract  to  sell  and  convey 
for  money,  would  be  clearly  part  performance,  namely,  delivery  of 
possession ;  and  it  has  nowhere  been  decided,  that  in  the  case  of  an 
agreement  to  convey  in  consideration  of  marriage,  delivery  of  posses* 
sion  is  not  a  part  performance  of  the  agreement.  The  vendor,  having 
onee  let  the  purchaser  into  possession,  cannot  plead  the  statute.  In 
Lassence  v.  2Umey  there  was  nothing  but  marriage  following  the 
agreement  >  but  in  Hammerslep  v.  Baron  de  Biely  (12  CI.  &  Fin.  45), 
where  acts  of  part  performance  had  been  done  by  the  husband,  the ' 
case  was  taken  out  of  the  statute. 

FoUeU^  in  reply. 

Knight  Bruoe,  L.  J.  This  case,  in  point  of  fact,  upon  the  evi»> 
dence,  stands  substantially  thus,  as  it  seems  to  me:—- Mr.  Charteris, 
having  proposed  to  marry  the  daughter  of  Mr.  Aylwin,  who  was 
possessed  of  some  leasehold  property  in  Carey-street,  Mr.  Aylwin,  in 
a  conversation  in  the  presence  of  a  third  person,  expressed  to  Hb. 
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Chartaria  his  intention  of  giving  to  him  and  his  wife  the  leasehold 
house,  in  the  event  of  the  marriage  taking  place.  I  consider  that  a 
promise  to  do  so,  and  I  consider  that  promise  proved.  The  maniage 
« took  place,  but,  as  no  writing  passed,  it  probably  is  trne,  that,  if  the 
case  bad  rested  there,  the  promise  would  have  been  ineffectual ;  and| 
however  binding  in  point  of  morality  and  honor,  would  not  have 
been  binding  in  law.  Son)e  time  after  the  marriage,  however,  the 
father-in-law  gave  up  the  property  to  the  son-in-law,  and  it  must| 
upon  the  evidence,  be  assumed  that  he  gave  up  the  property  by 
reason  and  in  performance  of  the  verbal  agreement  before  the  mar- 
riage. The  son-in-law  takes  and  continues  in  possession  of,  and 
expends  money  upon,  the  property;  is  never  disturbed,  and  is  allowed 
to  treat  the  property  as  his  own.  The  father-in-law  then  dies,  and 
the  administrator  of  the  father-in-law  now  says  that  all  this  is  to  go 
fox  nothing,  and  that  the  property  still  fcnrms  part  of  the  fatiier's  estate, 
I  am  of  opinion  that  he  cannot  be  heard  to  say  that  I  am  of  opi* 
nion  that  this  is  a  clear  case  of  a  parol  agreement  for  valuable  con- 
sideration in  part  performed.  Therefore  it  is  the  settled  law  of  this 
country,  and  has  been  so  for  a  vast  number  of  years,  that  against  the 
agreement,  under  these  circumstances,  the  Statute  of  Frauds  cannot 
be  set  up  as  a  defence.  I  am  of  opinion,  for 'more  than  one  reason, 
certainly  for  one  very  special  one,  that  this  petition  ought  not  to  have 
been  presented,  and  that  it  should  be  dismissed,  with  costs. 

* 
Turner,  L.  J.  I  was  desirous  of  hearing  this  case  fully  argued,  in 
order  to  hear  what  could  be  said  upon  the  case  of  Hammersley  v.  Ba- 
ron de  Biely  as  to  whether  it  was  affected  by  what  was  said  by  Lord 
Cottenham  in  Lassence  v.  Tiemey.  I  think  it  clear  that  it  is  not 
affected,  so  far  as  regards  its  application  to  this  case.  What  Lord 
Cottenham  says  in  Lassence  v.  Tiemey  is,  "  There  is  nothine;  but  a 
parol  contract  before  marriage,  and  nothing  but  marriage  following, 
which  will  not  support  the  contract ;  and  such  a  contract  cannot  be 
carried  into  effect  under  the  Statute  of  Frauds."  And  he  then  goes 
on  to  say,  "  That  is  no  new  doctrine ;  it  is  what  Lord  Eldon  lays 
down  in  Dundas  v.  DutenSj  and  has  always  been  considered  and  recog- 
nized as  law.  In  Hdmmersley  v.  Baron  de  Biel^  I  said  that  that  case 
was  distinguishable,  because  the  husband,  on  his  part,  having  consented 
before  marriage,  to  do  something,  and  having  done  it,  there  was  part 

Eerformance  of  the  contract,  the  contract  relating  to  property  to  which 
e  was  entitled."  It  is  quite  clear  that  does  not  affect  Hapimersley  v. 
Baron  de  Biely  as  applied  to  this  case.  In  Lassence  v.  Tiemey  there 
was  nothing  but  marriage  following  the  agreement  But  how  does 
this  case  stand  ?  Here  there  was  a  perfecuy  good  parol  agreement 
before  the  marriage.  That  was  entered  into  for  a  full  and  valuable 
consideration.  No  doubt  an  agreement,  in  consideration  of  marrying 
the  daughter  of  another,  is  made  on  a  perfectly  good  consideration. 
This  only  difficulty  exists  —  the  Statute  of  Frauds  opposes  a  diffi- 
culty in  suing  upon  that  agreement  It  has  been  held  in  many  cases, 
that  if  there  be  a  written  agreement  after  the  marriage,  in  perform- 
ance of  the  parol  agreement  made  before  the  marriage,  this  takes  it 
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out  of  the  statute;  and  it  has  been  always  held  by  this  court,  that 
delivery  of  possession  is  tantamount  to  a  written  agreement,  and 
that  part  performance  changes  the  rights  and  the  position  of  the  par- 
ties. No  doubt  there  is  in  this  case  what  Lord  Cottenham  went 
upon  in  Hammersley  v.  Baron  de  Biel,  There  was  something  follow- 
ing upon  the  agreement  besides  marriage.  This  doctrine  is  supported 
by  Taylor  v.  Beach,  1  Ves.  sen.  296,  where  Lord  Hardwicke  took  the 
distinction  between  the  case  where  maniage  alone  follows,  and  where 
other  acts  follow  the  parol  agreement.  It  is  quite  clear  this  is  an 
agreement  which  the  court  would  have  decreed  to  be  specifically  per- 
formed. I  think,  therefore,  with  my  learned  brother,  that  the  petition 
should  be  dismissed  with  costs. 

Knight  Bruce,  L.  J.  We  do  not  intend  that  the  costs  of  the 
administrator  should  be  allowed  out  of  the  estate ;  we  give  the  costs 
against  him  personally. 


Ez  parte  Eckbbbley,  and  others,  tn  re  Byrom,  and  others,  Bank- 

ruptsJ 

FebniAiy  14,  1858. 

Bankruptcy  —  Payment  of  Labor  en  out  of  Bankrupfs  Estate. 

Drawers,  employed  in  the  excavation  of  mines,  held  not  entitled,  under  the  169th  section  of 
the  Bankrapt  Law  Consolidation  Act,  to  pajment  of  wages  oat  of  the  estate  of  the  bank- 
mpt  proprietors  of  the  mines. 

By  the  custom  of  mining  districts  in  Lancashire,  a  collier  or  excavator,  on  beinr  hired  by  the 
owners  or  manager  of  the  mine,  brings  with  him  an  assistant  workman,  oUled  a  drawer, 
with  whom  he  divides,  in  proportions  agreed  upon  between  themselves,  the  gross  earnings 
of  the  two,  which  are  paid  by  the  manager  to  the  collier  alone,  bat  in  proportion  to  the 
work  done  by  the  two.  The  drawer  is  always  hired  by  the  collier,  bat  sometimes  on  the 
recommendation  of  ^  manager,  and  the  collier  keeps  or  dismisses  him  as  he  pleases,  the 
manager,  however,  exercising  a  power  to  dismiss  either  the  collier  or  the  drawer  for  mis- 
condact,  and  also  a  veto  in  case  of  improper  dismissal  of  the  drawer  by  the  collier:  — 

Beld^  apjon  the  bankruptcy  of  certain  proprietors  of  mines  in  Lancashire,  that  the  drawers  of 
the  mines  were  not  laborers  or  workmen  of  the  bankrupts  entitled  to  payment  of  their 
wages  in  foil,  under  the  169th  section  of  the  Bankrapt  Consolidation  Act,  1649. 

The  bankrupts,  previously  to  their  bankruptcy,  wore  lessees  of  coal 
mines  iif  Lancaabire;  the  petitioners  were  three  workmen,  who  had 
been  employed  as  drawers  in  working  the  mines,  and  to  each  of 
whom  there  was  due  at  the  time  of  the  bankruptcy  a  small  sum,  not 
exceeding  40^.,  in  respect  of  arrears  t>f  wages,  for  payment  of  which 
sums  in -Ml  they  had  applied  before  the  commissioner.    The  appli- 
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cation  was  made  under  the  169th  section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849,  which  provides,  that  ^<  when  any  bankrupt,  at 
the  filing  of  the  petition  of  adjudication,  shall  be  indebted  to  any 
laborer  or  workmen  of  such  bankrupt  in  respect  of  the  wages  or  labor 
of  such  lab<»er  or  workman,  it  shall  be  lawful  for  the  court,  on  proof 
thereof,  to  order  so  much  as  shall  be  due,  not  exceedinc;  40^.,  to  be 

?aid  such  laborer  or  workman  out  of  the  estate  of  such  bankrupt'' 
^he  commissioner  had  refused  the  application,  and  this  was  a  peti- 
tion by  way  of  appeal  from  that  decision.  It  appeared  that  it  was 
the  custom  amongst  proprietors  of  mines  in  Lancashire  to  hire  work- 
men, called  colliers,  to  excavate  the  mines,  and  for  each  collier  to  bring 
with  him  an  assistant,  called  a  drawer,  whose  business  is  to  convey 
the  coal,  when  dug,  in  wagons,  to  the  shaft  of  the  mine.  The  drawer 
is  never  hired  directly  by  the  owners  or  the  manager  of  the  mine,  but 
is  always  either  brought  by  the  collier  on  his  being  engaged  to  work 
in  the  mine,  or  taken  by  Um  on  the  recommendation  of  the  manager. 
No  payment  is  ever  made  to  the  drawer  directly  by  the  owners  or 
manager  of  the  mine,  nor  is  the  drawer's  name  entered  in  their  books, 
but  the  gross  earnings  of  the  collier  and  his  assistant  (the  drawer)  are 
always  paid  by  the  owners  or  the  manager  of  the  mine,  at  the  rate 
of  so  much  per  score  baskets  of  coal  raised,  to  the  collier,  by  whom 
they  are  divided  between  himself  and  the  drawer  in  proportions 
agreed  upon  between  themselves,  to  which  agreement  neither  the 
owners  nor  the  managers  are  parties.  Neither  of  these  last  ever  inter- 
fere between  the  collier  and  the  drawer  as  to  their  wages.  The  mana- 
ger of  the  mine  deposed  that  he  considered  both  the  collier  and  his 
drawer  as  his  servants ;  that  he  had  power  to  discharge  either  for 
improper  conduct,  but  that  in  other  cases  it  was  usual  for  the  collier 
either  to  keep  or  discharge  his  drawer  at  his  option,  taking  care,  how- 
ever, always  to  have  some  one  acting  as  drawer  under  him.  In  cases 
where  the  collier  dismissed  the  drawer  unjustly,  the  manager  inter- 
posed his  veto,  and  if  the  collier  persisted,  would  dismiss  the  collier 
himself.  The  commissioner  thought,  that  in  this  state  of  circum- 
stances the  drawer  was  the  servant  of  the  collier,  and  not  that  of  the 
bankrupts,  and  that  consequently  there  was  no  debt  on  which  an 
action  could  be  brought,  or  proof  tendered,  due  from  the  bankrupts 
to  the  drawer.  It  appeared  that  there  were  seventy-six  other  drawers 
similarly  circumstanced  with  the  petitioners,  and  who  were  waiting 
the  result  of  the  appeal  before  advancing  their  claims  before  the 
commissioner. 

Rogers  appeared  in  support  of  the  appeaL 

J.  V.  PrioTj  contrk 

Knight  Brucb,  L.  J.  It  is  difficult  to  avoid  a  feelins  or  wish  to 
decide  the  case  in  the  petitioners'  favor,  if  it  were  possible  to  do  so ; 
but  I  have  not  been  able  to  convince  myself  that  the  commissioner's 
decision  is  erroneous.  I  think  there  was  Qot  such  a  contract  between 
the  bankrupts  and  the  drawers  as,  on  the  bankruptcy  of  the  formeri 


COURTS  OP  CHANCERY,  1853.  917 

t 

Ecktnlejr  f^rporla 


covld  bring  the  case  of  the  latter  within  the  meaning  of  the  169th 
section  of  the  statute.  The  opinion  of  Sir  J.  Patteson,  whom  we 
have  consulted  on  the  legal  question,  and  which,  coming  from  such  a 
man,  is  very  weighty,  is,  that  the  drawers  have  no  legal  right  of  ac« 
tion  against  the  bankrupts.  My  learned  brother  thinks  with  the 
commissioner,  both  as  to  the  law  and  equity  of  the  case ;  so  that  the 
decision  of  the  commissioner  would  stand  affirmed  even  if  I  were  to 
dissent,  which,  I  repeat,  I  do  not 

Turner,  L.  J*  This  case  depends  entirely  upon  the  question  whe- 
ther the  bankrupts  were  indebted  to  the  petitioners,  the  drawers.  I 
think  they  were  not.  The  evidence  before  the  commissioner,  which 
is  the  only  evidence  before  this  court  upon  the  appeal,  shows  that 
when  the  colliers  were  hired,  they  brought  with  them  to  their  work 
their  own  drawees.  The  colliers,  indeed,  hired  the  dmwers.  In  case 
of  .disapproval  by  the  manager  of  the  drawer  hired  by  the  collier,  the 
collier  took  the  drawer  provided  for  or  recommended  to  him  by  the 
owner  or  the  manager.  It  appears,  however,  that  the  drawer,  whe« 
thef  brought  by  the  collier  or  provided  by  the  manager,  was  paid  by 
the  collier  out  of  his  earnings,  according  to  the  terms  of  an  agree- 
ment between  themselves,  in  which  the  bankrupts  or  their  manager 
took  BO  part  It  appears  also,  that  if  the  manager  withdrew  the  ser- 
vices of  the  drawer  from  the  collier,  the  drawer  was  nevertheless  paid 
what  was  due  to  him  for  wages  by  the  collier,  and  that  the  collier 
had  always  full  power  to  discharc^e  the  drawer,  neither  the  bankrupts 
nor  their  manager  interferiii|[.  Further,  that  if  the  collier  discharged 
the  drawer  unjustly,  the  collier  would  be  himself  discharged,  and  that 
the  collier  and  drawer  were  both  liable  to  be  discharged  by  the  mana^ 
ger  if  they  transgressed  the  rules  prescribed  as  to  the  mode  of  work- 
ing the  mines,  burning  lamps.  Sec  I  am  satisfied,  upon  the  circum- 
stances, and  particularly  after  the  assistance  of  the  able  opinion  which 
has  been  taken,  that  no  action  by  the  drawers  would  lie  against  the 
bankrupts,  and  that  the  bankrupts  were  not  indebted  to  them.  It  has 
been  argued,  however,  that  the  drawers  have  an  equity  to  be  paid  out 
of  the  wages  earned  by  the  colliers.  Assuming  that  to  be  so,  still 
that  will  not  alter  or  better  the  position  of  the  drawers,  nor  enable 
them  to  stop  the  money  belonging  to  the  colliers  in  the  bands  of  the 
bankrupts*    It  will  create  no  debt  from  the  bankrupts  to  the  drawers 

Petition  dismissed. 
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FlTZWILLlAlUS  V.   KeLLyJ 
December  6,  7,  and  10, 1852. 

Will  —  Construction —  AdministraJtion  of  Assets  —  Costs. 

A.  B.  was  at  the  time  of  her  decease  possessed  of  a  lease'  from  charity  trustees,  for  forty 
years,  of  certain  lands  held  by  them  for  lives,  renewable  when  the  ctMtui$  que  vie  were 
reduced  to  five.  A.  B.  had  in  her  sableaoe  covenanted  to  pay  the  fine  on  such  renewal, 
By  her  will,  after  devising  her  freehold  estates,  she  bequeathed  *'  all  her  leaseholds  at  H.  or 
elsewhere,  and  all  her  shares  in  the  C.  W.  Company,  and  all  her  stocks,  funds,  and  securi- 
ties for  money,  and  all  other  her  personal  estate  and  effects "  to  trustees,  upon  certain 
trusts  as  to  each  moiety  tiiereof,  being  for  her  two  neices  for  life,  with  remainder  to  their 
children,  with  cross-remainders  over  in  default  of  issue.  The  testatrix  gave  to  her  trustees 
special  powers  of  leasing,  cutting  timber,  &c.  The  testatrix  died  in  September,  1826. 
In  the  month  of  July,  1825,  the  number  of  charity  trustees  had  been  reduced  to  five,  and 
the  fine  therefore  became  payable ;  but,  in  consequence  of  disputes  as  to  the  amount,  no 
trustees  were  admitted  till  1835.    In  1850,  the  number  again  became  reduced  to  five :  — 

JETelcf,  first,  that  the  fine  which  became  payable  in  the  testatrix's  lifetime  was  payable  out  of 
her  general  personal  estate  in  exoneration  of  the  leaseholds. 

Secondly,  that  the  second  fine,  which  accrued  after  the  testatrix's  decease,  was  not,  as  between 
the  legatee  of  the  leaseholds,  and  the  general  personal  estate,  payable  out  of  the  latter,  but 
the  legatee  took  the  leaseholds  cum  onere. 

The  costs  of  the  litigation  respecting  the  amount  of  the  fine,  and  of  the  second  fine,  so  fiu-  aa 
related  to  Uie  present  application,  were  directed  to  be  paid  out  of  the  general  personal 

estate. 

The  special  case  stated  that  certain  cimrity  trastees,  being  in  1811 
seised  of  certain  renewable  copyholds  for  lives  in  the  manor  of  Hamp- 
stead,  demised  the  same,  by  license  of  the  lord,  to  Ann  Buckner,  for 
twenty-one  years,  from  the  25th  March,  1810,  with  a  covenant  for  a 
farther  demise  for  nineteen  years,  in  consideration  of  the  rents  and 
covenants,  &c.,  therein  reserved  and  contained,  one  of  which  covenants 
was  a  covenant  by  the  said  Ann  Buckner,  that  she,  and  her  executors, 
administrators,  and  assigns,  should,  during  the  said  terms  of  twenty- 
one  years  and  nineteen  years,  when  and  so  often  as  the  number  of 
trustees  was  reduced  to  five,  and  new  trustees  should  be  appointed, 
pay  all  fines  and  fees  to  accrue  on  any  and  every  admission  of  any 
such  new  trustee,  the  charity  contributing  70/.,  being  one  year's 
reserved  rent,  towards  the  payment  of  such  fines  and  fees.  On  the  6th 
June,  1825,  ihe  number  of  tne  said  charity  trustees  was  reduced  to 
five,  three  of  whom  died  within  the  next  eleven  years,  so  that  on  the 
13th  July,  1836,  there  were  only  two  trustees  remaining.  On  that 
day,  however,  the  number  was  made  up  to  the  full  quota  of  fourteen, 
who  were  duly  admitted  to  the  premises.  On  the  18th  September, 
1826,  subsequent  to  the  period  when  the  number  of  trustees  hdd  been 
reduced  to  five,  but  before  any  appointment  of  new  trustees,  Ann 
Buckner  died,  having,  by  her  will,  dated  the  12tb  January,  1823, 
bequeathed  the  leasehold  premises  in  question,  together  with  other 
premises,  to  Sir  Thomas  Turton  and  Colonel  Buckner,  upon  trust,  as 
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to  one  moiety  thereof,  to  pay  the  rente,  icc^  to  the  testatrix's  great> 
niece,  Elizabeth  Jenkin,'(now  the  defendant,  Elisabeth  Kelly,)  for  het 
separate  use,  daring  her  life,  with  remainder  to  her  children,  equally ; 
and  in  default  of  children,  to  the  testator's  other  greatpniece,  Anna 
Maria  Jenkin,  for  her  life ;  and  after  her  decease,  to  her  children  in 
like  manner:  and  as  to  the  other  moiety,  upon  the  like  trusts  for  the 
said  Anna  Maria  Jenkin  and  her  children  in  the  first  place,  and  in 
default  of  children,  then  upon  the  like  trusts  for  Elizabeth  Kelly  and 
her  children,  with  remainder  over  in  case  there  should  be  no  child 
either  of  Elizabeth  Kelly  or  Anna  Maria  Jenkin,  who  should  attain 
twenty-one,  or  marry.  The  defendant,  Elizabeth  Jenkin,  afterwards 
married  the  defendant,  Anthony  P.  If^elly,  and  of  that  marriage  there 
were  four  children,  and  no  more,  three  of  whom  had  already  attained 
twenty-one  years  of  age ;  so  that  in  effect  the  whole  of  these  premises 
were  limited  as  above  to  Mrs.  Kelly  for  life,  with  remainder  to  her 
children  equally.  The  defendants,  Kelly  and  Fearon,  w^e  the  present 
trustees  of  her  will.  The  testatrix  had  appointed  Sir  Thomas  Tux- 
ton,  Colonel  Buckner,  and  Elizabeth  Jenkin  (now  Elizabeth  Kelly) 
her  executors  and  executrix.  All  the  testatrix's  personal  and  testa- 
mentary  expenses,  and  debts  and  liabUities,  had  been  long  since  paid 
off,  with  the  exception  of  the  claim  for  fines  and  fees  on  the  admission 
of  the  new  trustees,  as  on  the  13th  July,  1836,  amounting  to  5,6672. 
19;.,  in  respect  of  which  the  lord  of  the  manor  of  Hampstead,  Sir 
Thomas  M.  Wilson,  had  brought  fteveral  actions  for  the  nne  at  law, 
and  at  last  succeeded  in  a  verdict  of  3,900^  fines  and  fees,  and  150/L 
costs.  Final  judgment  was  entered  up  for  this  sum  in  1839,  the  pro- 
ceedings at  law  having  been  pending  ever  since  1827.  See  Wilson  v. 
JBbare,  2  B.  &  Ad.  350 ;  s.  c.  10  Ad.  &  El.  236.  In  that  year  an 
information  and  bill  was  filed  by  the  charity  trustees,  known  as  the 
suit  of  The  AUffmey' General  v.  wiUon^  (not  reported,)  with  the  ob- 
ject, among  other  things,  of  obtaining  an  injunction  against  the  lord's 
proceedings  at  law.  An  injunction  was  obtained  to  stav  execution 
only,  the  proceedings  at  law  being  directed  to  be  carrifMl  on.  This 
suit,  with  divers  supplemental  suits  and  other  offshoots,  came  on  for 
hearing  before  Sir  J.  L.  Knight  Bruce,  V.  C,  and  idfterwards,  by 
way  of  appeal,  before  Lord  Cottenham,  C,  who  referred  it  to  the 
Master  (now  Sir  B.  T.  Kindersley,  V.  C.\  to  ascertain  what,  upon 
the  footing  of  a  decree  of  the  30th  April,  1829,  in  the  suit  of  The  At^ 
tomep' General  v.  JoneSy  (not  reported,)  would  have  been  a  reasonable 
fine  on  the  6th  June,  1825,  (on  which  day  the  number  of  trustees 
became  reduced  to  five,)  for  the  admission  of  nine  additional  trustees. 
Divers  proceedings  were  had  in  the  Master's  office  on  sucli  reference, 
but  no  report  was  made,  and  at  last  terms  were  agreed  to,  subject  to 
the  approbation  of  the  court  The  causes  being  afterwards  transfer- 
red to  Vice-chancellor  Kindersley's  court,  an  order  was  made  on  the 
petition  of  the  defendants,  Mr.  and  Mrs.  Kelly,  by  which  all  proceed- 
mgs  were  staved  in  the  said  suits  on  the  terms  of  payment  by  the 
defendants,  Mr.  and  Mrs.  Kelly,  of  2,000/.,  and  interest  at  4L  per  cent 
per  annum  thereon,  from  the  iudgroent  in  1839,  to  Sir  Thomas  M. 
Wilson,  for  fines  due  as  in  18^,  and  150/.  costs,  and  a,  further  sum 
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of  3,000/.  for  fines  on  the  admission  of  charity  trastees  in  1890,  and 
all  quit*rent8  in  arrear  to  Lady-day,  1850,  and  steward's  bills  and 
oosts  of  Sir  Thomas  M.  Wilson,  and  certain  other  costs  as  between 
party  and  party.  But  the  order  was  only  to  refer  to  past  litigation, 
and  was  to  be  without  prejadioe  to  any  new  proceedings  by  any 
party;  and  the  defendants,  Mr.  and  Mrs.  Kelly,  were  ordeml  to  pay 
such  several  sums  accordingly.  The  estate  of  the  testatrix,  Mrs. 
Buckner,  had  been  generally  dealt  with  according  to  her  will,  the 
income  of  the  greater  part  having  been  paid  to  the  defendant,  Mrs. 
Kelly,  and  her  sister,  Anna  Maria  Jenkin,  equally ;  but  as  to  the 
Hampstead  leaseholds,  the  trustees  had  accumulated  out  of  the  rents 
the  sums  of  6,588/.  18«.  Consols  and  2,044/.  13$.  5d.  Reduced  Bank 
Annuities.  Bums  amounting  in  the  whole  to  1,720/.,  as  the  trustees' 
costs  of  litigation,  &c.,  had  been  retained  by  the  trustees  out  of  the 
income.  The  term  of  twenty-one  years,  and  extended  term  of  nine- 
teen years,  in  the  Hampstead  leaseholds,  mentioned  in  the  indenture 
of  1811,  expired  at  Lady-day,  1850,  in  the  lifetime  of  Mrs.  Kelly  and 
Anna  Maria  Jenkin.  Anna  Maria  Jenkin  died  on  2d  October,  1850, 
without  ever  having  been  married,  and  having  appointed  the  plaintiffs, 
Fitzwilliams  and  Jackson,  her  executors,  who  duly  proved  her  will 
on  the  10th  March  last  It  was  admitted  that  there  was  sufficient 
money  befonging  to  the  estate  of  the  said  Ann  Buckner,  the  testatrix, 
to  pay  all  the  sums  mentioned  in  the  said  order,  but  whether  Anna 
Maria  Jenkin  lefb  personal  estate 'sufficient  to  defray  all  bet  debts  and 
liabilities  depended  upon  the  issue  of  the  present  case» 

RoU  and  Lewin,  for  the  plaintiffs. 

Pcnanall^  for  Mr.  and  Mrs.  Kelly,  did  not  take  any  part  in  the  argu- 
ment, as  these  defendants  did  not  wish  to  argue  agaijist  the  interests 
of  their  children. 

Bailey  and  Oiffardj  for  the  children  entitled  in  remainder. 

BoU,  in  reply. 

The  following  cases  were  cited  in  the  argument :  —  Bickling  v. 
Boyery  3  Mac  &  G.  635,  643 ;  s.  c.  9  Eng.  Rep.  209 ;  Taylor  v.  Tay- 
toTy  6  Sim.  246 ;  Soflrgenl  v.  Roberts^  12  Jar.  429 ;  Jones  v.  Jones,  5 
Hare,  461 ;  s.  c.  10  Jar.  516,  960 ;  Jacques  v.  Chambers^  2  Coll.  435 ; 
10  Jur.  151 ;  commented  on  in  Blount  v.  HipkinSy  7  Sim.  51 ;  Mills  v. 
MiUsy  Id.  501 ;  stated  to  have  been  overruled ;  Pickup  v.  Wharton^ 
2  Cr.  &  M.  401 ;  Blann  v.  Belly  16  Jur.  1103,  s.  c.  13  Eng.  Rep.  188; 
Howe  V.  Lord  Dartmouthy  7  Ves.  147;  Pickerinff  v.  Pickerinffy  2 
Beav.  31 ;  and  2  Jarm.  Wills.  555. 

December  10.  Turner,  V.  C,  (after  stating  the  case  to  the  effect 
above  appearing).  All  the  questions  mentioned  in  the  special  case 
reduced  themselves  ultimately  to  two,  namely,  first,  how  certain  sums 
of  money  payable  under  covenants  in  the  lease  were  to  be  borne  as 
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between  the  general  residae  and  the  leasehold  estate ;  and,  secondly, 
bow  the  coats  were  to  be  borne  as  between  the  same  funds.  It  is  to 
be  observed  in  the  outset  that  there  is  an  express  covenant  by  the  les« 
see  to  pay  the  fines,  as  mentioned  in  the  lease,  when  the  trustees  are 
reduced  to  five  in  number ;  and  that  it  is  admitted  that  the  Chelsea 
Waterworks  shares  are  in  the  nature  of  real  estate.  The  number  of 
trustees  having  become  reduced  to  five  in  the  lifetime  of  the  testa- 
trix, one  fine  became  payable  during  her  life.  The  first  question  is 
whether  that  covenant  is  or  is  not  to  be  exclusively  satisfied  out  of 
the  leasehold  estate.  This  was  a  debt  contracted  by  the  testatrix  for 
the  benefit  of  the  leasehold  estate,  which  the  party  taking  thaft  estate 
would  have  the  benefit  of.  I  am  of  opinion  that  the  sum  of  2,000^| 
for  the  fines  accruing  due  in  1825,  is  payable  out  of  the  general  per- 
sonal estate.  It  was  a  debt  which  became  due  in  the  lifetime  of  the 
testatrix,  for  which  she  might  have  been  sued,  and,  if  sued,  might  have 
been  compelled  to  pay;  and  there  is  no  warranty  for  the  position  that 
the  devisee  of  the  leasehold  estates  is  to  take  them  subject  to  liabili- 
ties which  have  already  ripened  into  debts  in  the  lifetime  of  the  testa- 
trix. The  debt  was  due  by  her  at  the  tim^  of  her  decease ;  it  might 
then  have  been  paid  by  her  representetives  out  of  her  general  per- 
sonal estate,  ana  therefore  it  is  now  payable  out  of  that  estate. 

There  was  a  case  (not  cited  in  argument)  of  Barry  v.  Harding^  1 
Jo.  &  Lat.  475,  where  the  testator,  on  a  purchase  of  lands  which  were 
at  the  time  subject  to  a  morte^age  tetm,  agreed  with  the  mortgagor  to 
pay  the  mortgage  debt ;  and  in  consideration  of  this  undertaking, 
and  of  a  sum  of  money  paid,  and  an  annuity  agreed  to  be  paid,  the 
raoitoagor  and  mortgagee  conveyed  all  their  estate,  &c.,  to  the  testator. 
Sir  Edward  Sudgen  held  that  the  devisee  of  the  lands  was  not  entitled 
to  have  the  mortgage  debt  (which  was  not  paid  off  by  the  testator  in 
his  lifetime)  satisfied  out  of  the  testator's  general  personal  estate. 
[His  Honor  read  part  of  the  judgment  of  Sir  Edward  Sudgen,  at 
p.  490.]  Now,  this  was  rather  a  strong  case,  for  there  was  actually  a 
devise  of  the  arrears  of  rente  due  by  the  under-tenante.  The  Lord 
Chancellor  goes  on  to  sav,  <^  I  never  before  heard  it  contended  that 
the  devisee  of  a  leasehold  interest  took  the  estate  subject  to  all  the 
arrears  of  head-rent  which  might  be  due  in  respect  of  it  at  the  decease 
of  the  testator."  That  case,  however,  is  distinguishable  from  the 
present  case,  so  far  as  regards  the  2,000/.  The  fine,  therefore,  is,  at 
all  evente,  not  wholly  thrown  upon  the  leasehold  estete ;  the  devisee 
of  that  estete  is  not  to  teke  it  cum  onere;  and  the  qaestion  is,  whe- 
ther that  estete  ought  to  bear  its  share  of  the  burden  —  whether  the 
fine,  if  not  wholly  to  be  paid  out  of  the  leasehold  estate  to  which  it 
relates,  ousht  not  to  be  charged  on  it  pro  raid  with  the  general  perso- 
nal estete  ?  The  first  consideration  is,  has  the  testetrix  exonerated 
leasehold  estates  from  payment  of  her  debte,  by  throwing  the  debte 
on  her  general  personal  estate,  not  including  leasehold  ?  Cases  were 
cited  where,  on  an  enumeration  of  items  coupled  with  general  perso- 
nal estete,  the  particular  items  were  held  not  to  be  included  in  the 
general  personal  estete.  All  these  cases  are  to  be  referred  to  their 
poiticqlar  circumstances.    Thus  one  case  was  cited  where  the  testa- 
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tor  gave  ^<  all  my  household  goods  and  furniture,  and  all  my  .general 
*  personal  estate ; "  there  household  goods  and  furniture  were  held  to 
be  excluded  from  the  general  residuary  estate. 

Another  case  was  cited  where  there  was  a  gift  of  specific  artides 
and  of  the  general  personal  estate,  and  afterwards  of  the  forniture: 
ihere  the  specific  articles  were  held  to  be  included  in  the  general 
estate.  Looking  through  this  will  carefully,  not  merely  at  the  parti- 
cular provisions,  but  so  as  to  discover,  if  possible,  the  whole  intention 
of  the  testatrix,  I  find  enough  to  enable  me  to  draw  a  distinction 
between  the  particular  items  and  the  general  personal  estate.  The 
bequest*  of  <<  all  my  leasehold  estate,'^  though  not  in  terms  specific,  is 
yet-specific  enough  to  entitle  the  devisee  to  any  leaseholds  which 
she  Irft.  That  she  intended  this  bequest  to  be  specific  is  rendered 
still  more  clear  by  the  powers  of  leasing,  &c.,  in  her  will,  and  the 
power  of  sale  and  cutting  timber  in  the  codicil.  Therefore  she  ap« 
pears  to  have  intended  a  difference  between  the  stocks,  funds,  and 
securities,  and  the  rest  of  her  estate,  and  to  have  considered  these  as 
a  distinct  portion  of  her  estate.  She  intended  these  leaseholds  and 
the  Chelsea  Waterworks  tshares  to  be  enjoyed  specifically ;  and 
although  there  is  no  specific  bequest  as  to  exoneration,  still,  as 
between  the  two  devisees,  this,  the  general  personal  estate,  is  to  be 
the  fund  out  of  which  her  liabilities  are  to  be  discharged ;  and  I  think 
these  liabilities  are  to  be  discharged  out  of  that  estate  without  includ- 
ing in  it  the  leaseholds.  This  reasoning  also  determines  the  question 
as  to  the  costs  of  the  litigation  about  this  fine,  out  of  what  estate 
.  they  are  to  be  borne. 

Another  and  more  difficult  question  is  as  to  the  second  fine  of 
2,000^.,  payable  in  consequence  of  the  trustees  having  become  a  second 
time  reduced  to  five  in  number,  namely,  only  three  days  before  the 
expiration  of  the  lease,  how  this  sum  is  to  be  borne  as  between  the 
general  personal  estate  and  the  devisee  of  the  leaseholds.  This  fine 
IS  not  on  the  same  footing  as  the  first,  because  it  was  not  a  debt  due 
at  the  decease  of  the  testatrix,  but  a  mere  liability  entered  into  by  her 
in  respect  of  her  leasehold  property,  to  which  neither  she  nor  it  might 
ever  become  actually  amenable.  Now,  what  is  the  nature  of  the 
liability  into  which  she  has  thus  entered  ?  There  is,  as  was  admitted, 
a  clause  of  reentry  in  case  she  do  not  perform  the  covenants.  '  This 
was  what  the  testatrix  had  — an  estate  liable  to  be  defeated  on  non- 
performance of  the  covenants.  What  she  gave  by  her  will  was  the 
same  thing  —  an  estate  liable  to  be  defeated.  How  can  the  devisee 
of  an  estate  liable  to  be  defeated  have  any  right  against  the  general 
estate  of  his  devisor,  to  have  that  defeasible  estate  turned  into  an 
indefeasible  one?  or  to  be  indemnified  against  the  consequences  of 
his  own  neglect  in  suffering  it  to  be  defeated  ?  The  payment  of  this 
fine  is  an  element  necessarily  incident  to  the  preservation  of  the  lease ; 
and  the  person  taking  the  benefit  of  the  lease  must  take  its  liabilities 
along  with  it,  that  is,  subject  to  that  power  of  the  lessor  to  determine  it 
on  non-performance  of  the  covenants.  He  cannot  claim  to  be  now 
put  in  any  better  position  than  be  was  in  at  the  time  of  the  decease 
of  the  testatrix.    In  BloufU  v.  Bipkinsy  7  Sim.  61,  on  a  general  be- 
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quest  of  personal  estate,  exonerated  from  payment  of  debts,  whioh 
were  charged  on  the  real  estates,  the  legatee  of  shares  in  the  Blrming^ 
ham  Railway  Company,  which  was  of  oourse  personal  estate,  was 
held  to  be  entitled  to  have  futnre  calls  on  the  shares  paid  out  of  .the 
real  estates,  future  calls  being  considered  debts  of  the  testator.  Now, 
the  ground  of  exemption  here  is,  that  the  testatrix  has  given  certain 
personal  estate,  discharged  from  payment  of  debts ;  and  therefore  al^ 
I  now  have  to  considcnr  is,  whether  this  obligation  is  or  is  not  a  debt 
within  the  meaning  of  the  testatnx.  If  I  hold  this  not  to  be  such  a 
debt,  Blauni  v.  Hipkins  does  not  seem  to  militate  against  the  opinion 
which  I  have  formed,  that  the  leasehold  estate  cairies  its  burden 
with  it 

But  there  is  another  case,  v^  near  the  present,  which  was  not 
cited,  and  which  has  embarrassed  me  more  tl^n  any  other  case  —  I 
allude  to  the  case  of  Marshall  v.  BoUoway^  5  Sim.  196.  The  marginal 
note  is  —  ''A,  having  a  leasehold  estate,  on  which  he  has  covenant- 
ed to  erect  certain  buildings  within  a  specified  time,  bequeathed 
it,  and  also  his  general  personal  estate,  subject,  as  to  the  latter,  to  the 
payment  of  his  debts,  to  trustees,  for  B,  for  life,  with  several  limita* 
tions  over.  A  died  before  the  time  expired,  and  leaving  the  cove- 
nant unperformed :—  Held,  that  his  general  personal  estate  was  liable 
to  make  good  the  covenant"  The  bequest  there  was  of  all  messu- 
ages,  lands,  &c.,  and  all  other  real  and  personal  estate,  upon  trust  to 
get  in  and  convert  into  money,  and  to  collect  all  debts  due  to  the 
testator,  and  thereout  to  pay  all  his  just  debts,  &c.  The  case  seems 
at  first  sight  an  extremely  strong  case.  If  it  had  stood  unaffected  by 
the  dicta  in  Blount  v.  mjpldns^  and  if  the  same  circumstances  had 
arisen,  I  should  have  felt  myself  bound  by  that  case.  But  there  is 
this  distinction,  that  in  that  case  tb^e  was  an  intention  evinced  in 
terms  to  discharge  all  debts  out  of  the  general  personal  estate,  and 
in  the  present  case  there  was  no  such  intention  manifested  by  the 
testatrix.  She  may  say,  "  I  intended  this  covenant  to  Ue  discharged 
out  of  my  general  personal  estate."  The  question  in  each  case  for 
the  court  is,  whether  she  has  said  so ;  and  the  same  reasoning  seems 
to  have  influenced  the  Vice-Chancellor  in  Marshall  v.  Holloway^  for 
he  says,  (p.  203,)  <<  It  is  idle  to  talk  of  persons  beneficially  interested 
in  the  residue,  until  it  was  ascertained  whether  there  was  any  residue ; 
and  especially  in  this  case,  where  the  fund  which  was  to  be  laid  out 
upon  the  trusts  of  the  will  was  tb^  clear  surplus  moneys  arising  from 
the  testator's  personal  estate  after  payment  of  Ids  de)^s."  That  case, 
therefore,  went  on  the  particular  provisions  in  that  particular  case, 
and  not  on  any  general  rule  of  law.  I  observe,  that  in  that  case  the 
Vice-Chancelior  inquired  as  to  the  debts  already  paid  out  of  the 
general  personal  estate.  What  was  given  to  the  legatee  was  the  whole 
leasehold  estate.  The  mortgage  debt  is  not  tacked  to  the  estate. 
Even  if  he  had  described  it  as  t>eing  subject  (o  a  mortgage,  that  would 
merely  have  been  part  of  the  description,  and  not  as  indicating  an 
intention  that  the  devisee  should  take  on  himself  the  payment  of  the 
testator's  debt 

The  cases  of  Jacques  v.  Chamhersy  before  Sir  J.  L.  Knight  Brucci 
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V.  C,  and  Barry  v.  Harding'^  before  Sir  E.  Sugden,  would  suffi- 
ciently have  warranted  the  opinion  to  which  I  should  have  comei 
independently  of  authority,  that  this  latter  fine  of  2,000/.  is  to  be 
borne  wholly  by  the  leaseholds  themselves,  and  not  at  all  out  of  the 
general  personal  estate.  The  tenants  for  life  will  have  to  keep  down 
the  interest  The  costs  of  the  litigation  respecting  the  first  fine  will 
/ollow  the  fine,  and  be  paid  out  of  the  same  fund,  that  is,  out  of  the 
general  personcd  estate ;  and  the  costs  relating  to  the  second  fine,  so 
far  at  least  as  the  costs  of  this  application,  wul  also  come  out  of  the 
general  personal  estate,  since  it  has  been  caused  by  a  difficulty  aris- 
ing out  of  the  will  itselEi 


Thornhill  v.  Thornhill.^ 

March  11,  ISSa. 

Practice  "^  Conveyandnff  OounseL 

Under  the  Masters  in  Chancery  Abolition  Act,  the  coort  cannot  act  on  die  opinion  of  the 

Gonyeyancing  coonsel,  in  the  case  of  an  exchange. 

This  was  a  petition  for  the  purpose  of  carrying  into  efiect  an  ex- 
change of  lands  under  a  private  act  of  parliament|  and  it  was  pro- 
posed that  a  reference  should  be  made  to  one  of  the  conveyancing 
counsel  to  approve  of  the  title  of  the  lands  to  be  taken  in  exchange. 
A  question  was,  however,  raised,  whether  the  court  had  power  to 
make  such  a  reference  under  the  40th  section  of  the  15  &  16  Vict  c. 
80.     The  matter  had  been  ahready  in  the  Master's  office. 

X  RusselLvind  Renshaw  appeared  in  support  of  the  petition. 
Eardj/f  for  other  parties. 

KiNDBRSLEY,  V.  C.  This  sccms  to  be  a  casus  omissus  from  the 
act.  It  has  been  held  that  a  power  of  sale  will  warrant  an  ex- 
change ;  but  here  the  words  used  are,  « the  investigation  of  the  title 
to  an  estate,  with  a  view  to  an  investment  of  money  in  the  purchase 
or  on  mortgag^thereof,  or  with  a  view  to  a  sale  thereof."  One  thing 
is  clear,  that  if  a  reference  is  made  to  a  Master,  the  Master  will  be 
guided  by  the  opinion  of  some  counsel.  It  is  true  that  the  Master 
does  not  adopt  the  opinion  of  the  counsel  absolutely,  nor  should  I ; 
but,  as  the  matter  is  now  before  the  Master,  I  shall  be  justified,  in 
order  to  avoid  any  difficulty,  in  sending  it  to  the  Master,  If  there 
were  a  general  order  of  court  includmg  the  case  of  an  exchange, 
I  should  have  no  hesitation  about  it 


^  17  Jor.  252. 
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16  ^  16  Vict.  c.  86,  s.  39  —  Viva  voce  Evidence  of  a  Party  at  the 

Bearing* 

A  Babp<saa  ad  tatifiamdum  issnet  ex  debiio  justitia  without  the  order  of  the  coart,  and  it  it 
not  neeeaeaiy  to  obtain  eueh  an  order  befocehandi  where  there  ii  a  probability  that  the 
rivA  voce  evidenee  of  a  party  may  bo  veqnired  at  tfa«  hearing  in  the  case,  oontemplated  by 
the  d9th  section. 

SembU,  that  if  the  oonrt  wishea  to  have  the  vivd  reee  CTtdenoe  of  a  parQr  under  that  BectiiNi» 
the  coarse  woold  be,  if  he  were  not  present,  to  adjoom  the  bearing. 

This  was  a  motion  by  the  plaintiff  that  he  might  be  at  liberty  to 
issne  a  subpcena  ad  testificandum^  directed  to  the  defendant,  John 
Biggenden,  directing  him  to  attend  at  the  hearing  of  this  caase. 
There  was  evidence,  by  affidavit,  showing  that  it  was  of  great  import- 
ance to  the  plaintiff's  case,  and  to  the  discovery  of  the  truth  of  the 
matters  in  the  pleadings  mentioned,  that  Biggenden  should  be  exa- 
mined vivd  voce  at  the  hearing. 

W.  D,  Lewisj  for  the  motion,  referred  to  the  39th  section  of  the  sta- 
tute 15  &  16  Vict.  c.  86,  and  the  case  of  Smith  v.  The  Swansea  Dock 
Company ^9  Hare,  App.  20;  s.  c.  ante,  p.  55,-note,  which  made  it  requisite, 
in  cases  where  a  necessity  for  the  vivd  voce  examination  of  a  party  at 
the  hearing  was  probable,  to  apply  previously  for  leave  to  serve  the 
party  to  be  examined  with  a  subpoena.  Such  an  application  did  not 
determine  whether  he  was  to  be  examined  or  not ;  it  was  merely  a  pre- 
caution to  insure  his  attendance  in  qase  he  should  be  wanted,  and  to 
prevent  the  inconvenience^f  delay  at  the  hearing,  or  a  possible  failure 
of  justice  for  want  of  proper  eviaence. 

Bazalgette,  for  the  defendant,  Biggenden,  opposed  the  motion,  a6 
unsupported  by  any  authority.  He  referred  to  Smith  v.  The  Swansea 
Dock  Company^  16  Jur.  1130 ;  s.  c.  ante;  p.  55.  It  was  a  mere  mo- 
tion, not  the  hearing  of  the  cause ;  and  under  the  40th  section  of  the 
act,  the  examination  vivd  voce  for  the  purpose  of  a  motion  must  be, 
not  in  court,  but  before  the  examiner. 

[Bacon^  Q.  C,  amicus  curim^  said  that  he  was  counsel  in  the  case 
cited,  and  that,  being  forbidden  to  use  an  affidavit  which  had  been 
filed  too  late,  he  offered  to  examine  -the  deponent,  who  was  a  party, 
vivd  voce ;  but  that  Sir  R.  T.  Kindersley,  V.  C,  said  no ;  he  ought 
to  have  been  examined  by  subpcena  before  the  examiner.] 

He  pointed  out  the  great  inconvenience  that  would  ensue  from  the 
practice  sought  to  be  introduced  by  this  motion.  It  would  be  nece^ 
sary  to  make  similar  motions  in  almost  every  cause,  against  some  or 
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all  the  parties,  lest  their  evidence  vivd  voce  should  be  required.  The 
more  obvious  and  convenient  course  would  be,  in  the  few  cases 
where  such  evidence  was  thought*  by  the  judge  to  be  desirable,  to 
adjourn  the  cause  in  order  to  obtain  it.  The  39tb  section  gave  this 
discretion  to  the  judge  to  use,  instead  of  directing  an  issue  at  law. 
The  plaintiff  was  seeking,  by  this  application,  to  introduce  supple- 
mental evidence,  which  he  had  had  full  opportunity  of  obtaining  in 
the  ordinary  way.  • 

[Stuart,  V.  C,  What  is  asked  is  simply  leave  to  serve  a  subpoena ; 
that  does  not  determine  whether  the  party  is  to  be  examined  or  not] 

J.  JET.  Palmer^  for  another  defendant,  resisted  the  motion,  because 
the  evidence  proposed  to  be  introduced  would  be  against  all  the  de- 
fendants. 

Wi  2>.  LewiSy  in  reply,  said  that  th&  record  and  writ  clerks  had 
refused  to  issue  a  subpcena  in  this  case  without  the  order  of  the  court 

Stuart,  V.  C.  A  subpoena  issues  ex  debito  justUus;  no  one  ever 
heard  of  an  order  being  necessary  for  that  purpose. 

One  of  the  record  and  writ  clerks  having  been  summoned,  his  Ho- 
nor, having  conferred  with  him,  said  that  it  appeared  that  the  appli- 
cation for  the  subpcena  had  been  made  with  reference  to  this  39tii 
section,  and  for  the  purpose  of  compelling  the  defendant  to  appear  at 
the  hearing  of  the  cause,  and  had,  therefore,  been  refused. 

W,  2>.  Lewis  argued  further,  that  the  motion  would  not  be  com- 
mon, because  the  court  would  require  some  primd  facie  case  to  be 
made  that  the  vivd  voce  evidence  would  be  wanted  at  the  hearing. 

Stuart,  V.  C,  said  that  this  applicatioA  was  stated  to  be  neces- 
sary, in  consequence  of  the  recent  changes  in  the  practice  of  the  court 
directed  by  the  legislature,  and  also,  as  to  other  matters  not  now  in 
question,  by  the  General  Orders  of  the  court.  It  was  said  to  be  ren- 
dered necessary  by  special  circumstances  in  the  cause :  first,  because 
according  to  the  course  of  the  court,  the  proper  officer  would  not 
issue  a  subpoena,  to  answer  the  purpose  for  which  it  was  required  in 
the  present  instance,  without  the  order  of  the  court;  and  in  the  next 
place,  because,^n  the  facts  stated  in  the  affidavit  in  support,  which 
were  very  peculiar,  the  court  was  pressed  with  the  consideration  that 
the  circumstances  of  the  case  were  such  as  that,  under  the  discretion 
given  to  the  court  by  the  39th  section  of  stat.  15  &  16  Vict.  c.  86|  it 
would  require  a  vivd  voce  examination  of  this  defendant  at  the  hear- 
ing of  the  cause.  The  question  then  was,  whether,  for  the  purposes 
of  justice,  under  the  authority  of  this  act  of  parliament,  the  court 
would  be  authorized  to  make  the  order  asked  for.  If  the  order  was 
asked  under  the  39th  section,  his  Honor  thought  that  the  provisions 
of  that  section  pointed  to  nothing  in  the  nature  of  a  subpoenal  bat 
empowered  the  court,  at  the  hearing  of  the  cause,  upon  the 
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if  it  should  see  neceaaaryy  to  order  any  parties  to  be  examined  vivd 
voce  ;  and  therefore,  if  the  order  to  issue  a  subpcena  were  a  novel 
and  unprecedented  matter  in  the  practice  of  the  court,  his  Honor  had 
no  authority  under  the  39th  section  to  make  an  order  directing  the 
clerk  of  records  and  writs  to  issue  a  subpcena  of  this  kind.  Then  it 
was  argued,  that  at  the  hearing  of  the  cause,  if,  under  the  discretion- 
ary power  conferred  upon  it  by  the  39th  section,  the  court  should  con- 
sider that  it  was  necessary  to  have  an  examination  of  this  defendant 
vivd  voce^  it  would  be  a  very  inconvenient  course  to  have  the  bearing 
interrupted  to  order  the  attendance  of  the  party  whose  examination 
might  be  necessary,  and  it  would  be  just  that  the  party  whose  exa- 
mination was  necessary  should  have  notice  beforehand  that  his 
examination  would  be  required,  and  that  could  be  done  t>y  serving 
him  with  the  writ  of  subpoena  that  he  might  attend.     On  the  other 

*  hand,  it  was  said  that  the  course  under  the  39th  section,  according 
to  the  true  construction  of  that  section,  was,  that  the  court  at  the 
hearing,  and  upon  the  hearing  of  the  cause,  was,  if  it  should  seem 
necessary,  to  have  recourse  to  the  provisions  of  that  section,  and 
could  only  do  so  by  ordering,  upon  the  hearing,  the  defendants  to 
appecur  and  be  examined.  His  Honor  said  that  he  thought  the  latter 
was  the  more  just  construction  of  that  section. 

Upon  the  question  of  convenienoe,  there  could  be  no  doubt  that 
the  purposes  of  justice  and  of  all  parties  would  be  better  served  by 
an  authoritative  notice  before  it  appeared  necessary,  in  order  that  the 
defendant  might  be  ready  to  attend.  According  to  the  old  practice 
of  the  court,  it  was  the  legitimate  mode  of  proceeding,  for  the  plain- 
tiff to  have  recourse  to  the  evidence  of  a  defendant  as  a  witness  in 
the  cause ;  and  it  was  a  motion  of  course  for  the  plaintiff  to  obtain 
ftD  order  to  examine  the  defendant  before  the  examiner;  There  no 
inconvenience  was  occasioned  by  that  course,  and  the  evidence  of 
the  defendant  was  obtained  in  a  regular  and  proper  mode.  His  Ho- 
nor thought  that  there  would  be  great  convenience  in  making  an 
order  of  the  same  kind,  either  by  issuing  a  subpoena,  or  in  some  other 
way,  to  enable  him  to  know  and  to  assure  the  plaintiff  that  there 
would  be  no  delay  at  the  hearing,  owing  to  the  absence  of  the  party 
sought  to  be  examined.  But  the  construction  of  the  statute  must 
not  be  unduly  extended  beyond  what  was  expressed.  His  Honor 
thought  that  if  the  plaintiff  were  to  give  notice  to  the  defendant,  in  a 
great  degree  the  whole  purpose  and  convenience  to  be  answered  by  a 
special  order  would  be  obtained.  The  present  application  was  novel, 
and,  in  his  Honor's  opinion,  not  authorized  by  the  true  construction 
of  the  39th  section.     It  was  said  that  Sir  R.  T.  Klindersley,  V.  C,  in   ' 

*  Smith  V.  The  Swansea  Dock  Qmpanpj  16  Jur.  1123 ;  s.  c.  ante^^  p.  55, 
had  expressed  an  opinion  which  countenanced  this  motion.  The  re- 
port of  the  case,  however,  with  which  his  Honor  had  been  furnished, 
differed ;  and  his  Honor  had  been  assured  by  the  counsel  in  the  cause, 
that  it  was  not  to  be  inferred  from  what  passed,  that  Sir  R.  T.  Kin- 
dersley,  V.  C.,  thought  it  the  proper  course,  to  move  for  leave  to  issue 
a  subpoena  in  such  a  case  as  the  present  Under  the  40th  section  it 
was  clear  that  a  subpoena  must  issue  in  the  case  for  which  it  provi- 
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ded ;  and  if  Sir  B.  T.  Kindersley,  V.  C,  had  said  that  a  rabpcena 
cmght  to  issue  on  an  application  to  be  made  for  that  purposci  and  by 
that  application  was  to  be  understood  a  motiont  that  would  be  a  no- 
¥el  practice,  not  authorized  by  the  course  of  the  court  But,  in  fact, 
it  was  not  the  view  taken  by  Sir  B.  T.  Kindersley,  V.  C,  that  a  mo- 
tion was  to  be  made  for  leave  that  a  subpoena  should  issue ;  and  his 
Honor  could  see  nothing  in  what  passed  before  Sir  B.  T.  Kindersley, 
V.  C.,  to  make  it  appear  that  Sir  K.  T.  Kindersley,  V.  C,  would  dif- 
fer from  the  opinion  which  his  Honor  entertained  adverse  to  the  pre- 
sent motion.  The  motion  must,  therefore,  bo  refused;  and,  as  it 
seemed  to  bis  Honor  to  ask  what  was  palpably  unauthorized,  it  must 
be  refused  with  costs* 


Lewis  t;.  Davibs.* 

January  20,  1853. 

BroducHon  of  Documents  —  TUie  Deeds  —  IVwUeffe. 

la,  •  mit  for  redemptioir,  by  a  morto^mor,  a^eainst  die  tnaaTeTree  of  the  mortga^  only,  the 
plaintiff  oonfening  the  aefendaors  title,  bat  stating  that  he  waa  uoaUe  to  duoover,  and 
eeeking  discoTery,  by  what  means  the  defendant  made  it  oat :  •— 

BeH  that  the  defendant  was  not  bound  to  prodace  the  deed  of  transfer  to  him,  which  his 
answer  admitted  to  be  in  his  possession,  and  to  be  relevant  to  the  matters  in  question,  on 
the  groand  that  it  was  privile^  as  the  defendant's  title  deed. 

This  was  a  motion,  on  the  part  of  a  mortgagor  in  a  suit  for  re« 
demption  against  the  transferree  of  the  mortgage,  who  was  the  sole 
defendant,  to  compel  him  to  produce  the  deed  of  transfer.  The  bill 
stated  the  original  mortgage  for  a  term  of  years,  and  that  the  defend- 
ant claimed  to  be,  and,  so  far  as  the  plaintiff  could  at  present  disco* 
ver,  was,  by  assignment  or  other  rightful  devolution  of  title,  lawfully 
and  rightfully  possessed  of  and  entitled  to,  and  had  then  vested  in 
him,  the  thereinbefore-stated  mortgage  debt,  and  the  hereditaments 
and  premises  mortgaged,  but  that  the  plaintiff  was  unable  to  discover 
by  what  means  and  title,  and  by  what  deed  or  deeds,  the  defendant 
became  sa  entitled,  and  that  the  defendant  ought  to  make  discovery 
ol  these  matters.  It  was  farther  stated,  that  the  defendant  had  en- 
tered into  possession  of  the  premises  in  1844.  The  bill  contained  the 
usual  charge  and  interrogatory  concerning  documents.  The  answer 
admitted  the  substance  of  the  above-mentioned  allegatioiA,  and  stated 
that  the  defendant  was  the  tmnrferree  of  the  mortgage,  and  set  out 
the  date  and  material  contents  of  the  deed  ol  transfer.  The  answei 
also  admitted  the  possession  of  the  deed  of  transfer  and  its  relevancy^ 
bat  denied  that  it  would  tend  to  prove  the  truth  of  the  matters  in 
question,  except  as  admitted  in  the  answer.    The  answer  stated  fur* 

'  '  ■■■■■■■,    I ,  ■  .  ■      ■  ' 
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ther,  that  the  deed  conBtitated  evidence  of  the  defendant's  title  as 
transferree  of  the  mortgage,  and  submitted  that  it  was  a  privileged 
document. 

Eogersj  for  the  motion. 

[Stuart,  V.  C,  asked  if  there  was  any  authority  for  the  proposi- 
tion, that  this  was  not  the  defendant's  title  deed,  or  that  the  plaintiff 
had  a  right  to  see  it  ?] 

No ;  but  the  defendant  is  in  possession  of  my  property,  and  I  have 
a  clear  right  to  know  by  what  title  he  is  in  possession. 

J  Stuart,  V.  C.  Why  have  you  not  made  the  original  mortgagee 
efendant,  and  sought  the  discovery  from  him  ?  You  do  not  state 
any  title  adverse  to  this  defendant,^  or  suggest  that  other  peroons  have 
any  title  to  the  mortgage.  If  you  do  not  deny  the  defendant's  title, 
this  deed  is  evidence  of  his  title,  and  not  of  your  title  at  all.] 

But  I  do  not  know,  unless  I  have  this  discovery,  to  whom  I  must 
pay  the  mortgage-money,  or  who  should  reconvey. 

[Stuart,  V .  C.  The  defendant  must  procure  all  proper  parties  to 
join  in  the  reconveyance.] 

Yes ;  but  I  have  a  right  to  know  who  are  the  proper  parties.  At 
present  I  have  a  stranger  in  possession  of  my  land ;  he  says  that  he 
is  the  transferree  of  my  mortgagee.  If  so,  he  is  the  only  proper  party 
to  my  bill  to  redeem.    I  have  a  right  to  know  how  that  is  proved. 

jBemr ,  contra.  The  plaintilT  in  his  bill  states,  that  the  defendant  is 
the  transferree  of  the  mortgage,  and  the  defendant  by  his  answer 
confirms  that,  and  sets  out  the  material  parts  of  the  deed  of  transfer. 
No  case  is  made  for  seeing  this,  which  is  the  defendant's  title  deed« 
[H4|cited  GfUiy.  Byion^  7  Beav.  155.] 

Rogers^  in  reply.  If  this  defendant  be  the  bond  fide  transferree 
of  the  mortgage,  the  original  mortmgee  is  not  a  proper  party  to  this 
suit.  If  the  transfenee  does  not  claim  by  a  valid  transfer,  I  cannot 
get  back  the  estate  from  him.  It  is  part  of  my  case  that  there  is  a 
valid  transfer ;  therefore  the  deed  is  as  much*  my  title  deed  as  the 
defendant's.  Sir  G.  J.  Turner,  L.  J.,  has  said,  in  effect,  that  if  it  is 
necessary  for  the  plaintiff  to  prove  at  the  hearing  a  deed  in  the  defend- 
ant's  possession,  in  order  to  obtain  relief,  he  has  a  right  to  set  it.  Here 
it  is  necessary  for  me  to  prove  at  the  hearing  that  the  defendant  is 
transferree  of  the  mortgage. 

Stuart,  V.  C,  said  that  he  thought  it  was  a  reasonably  clear-case. 
The  mortgagor,  claiming  to  redeem,  had  brought  one  defendant  be- 
fore the  court,  who  admitted  his  right  to  redeem  \  that  defendant  was 
in  possession  of  the  estate  by  a  title  derived  from  the  original  mort- 
'  gagee.  His  Honor  said  that  he  was  asked  to  make  an  order  to  com- 
pel the  defendant  to  produce  his  title  deed,  but  he  thought  that  it 
would  be  violating  the  rule  of  privilege  to  make  such  an  order. 

1  See  The  Attorney-General  v.  Thompson,  8  Hare,  106. 
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Wballey  V.  Whalley. 

Whalley  v.  Whallby.^ 

January  31,  1853. 

Change  of  Solicitor* 

Upon  the  decease  of  llie  solicitor  employed  by  a  pam*  to  a  suit,  proceedings  taken  by  a  new 
solicitor  employed  by  him  are  regular,  although  toe  change  of  solicitor  is  not  authorised 
by  any  special  order  of  the  court 

Humphry  moved  to  dismiss  the  bill  against  Edward  and  Ami 
Whalley,  two  defendants,  for  want  of  prosecution.  The  answers  had 
been  in  long  beyond  the  stipulated  time,  and  the  plaintiff  had  taken 
no  step. 

• 
Letvifiy  for  the  plaintiff,  contended  that  he  was  justified  in  treating 
these  answers  as  non-existent,  since  they  were  put  in  by  another  soli- 
citor than  he  who  had  first  appeared  for  these  defendants,  and  there 
had  been  no  order  obtained  to  authorize  any  change  of  solicitor. 

ft 

Humphry,  We  have  employed  another  solicitor  because  the  first  is 
dead.  No  order  is  necessary  in  such  a  case.  The  record  and  writ 
clerk  has  received  and  filed  the  answers,  fo  that  they  are  regular,  till 
you  get  them  taken  off  the  file.. 

« 

Letainj  in  reply. 

Wood,  V.  C.  No  order  is  necessary  in  such  a  case.  TheTOth 
Gieneral  Order  of  October,  1842,  was  intended  to  prevent  parties 
being  harassed  by  several  solicitors.  The  first  solicitor  employed  is 
dead ;  he  can  never  molest  you  any  more.  The  order  does  not  apply 
to  a  dead  man.  The  plaintiff  has  received  notice  of  the  change  of 
solicitor,  and  of  the  Ql^ng  of  the  answer,  and  he  comes  here  to-oay  in 
accordance  with  notice  given  you  by  this  very  solicitor,  whose  name 
has  been  entered  by  the  record  and  writs  clerk,  and  I  am  now  informed 
that  the  plaintiff  has  actually  bespoken  a  copy  of  this  very  answer, 
whose  existence  he  would  ignore.  Take  to  the  second  seal,  to  get  in 
the  answers  of  the  other  defendants  who  have  not  yet  answered,  and 
to  file  a  replication. 


1 17  Jup.  254. 
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Thornton  v.  Court.' 

Juinaiy  13  and  19, 1858.] 

Breach  of  Covenant  for  quiet  Enjoyment  —  Compensation  in  Equity. 

A,  in  1842,  conreyed  land  to  B,  and  entered  into  a  corenant  for  quiet  enjoyment,  but  not 
into  any  covenants  for  title.  B  mortgaged  to  C  in  the  same  year.  In  1846,  an  ejectment 
was  brought,  which  B  defended,  but  was  eyictedi  B  then  sued  A  at  law,  for  damages 
upon  the  covenant,  who  pleaded  that  at  the  time  of  eviction  the  legal  estate  was  in  C,  the 
mortgagee.  B  submitted  to  the  plea,  and  afterwards  A,  the  original  vendor,  paid  off  the 
mortgage,  and  obtained  possession  of  the  mortgage  deed,  whereupon  was  an  acknowledg- 
ment of  the  receipt  of  the  mortgage  money,  and  that  the  same  was  in  full  (Uschai^e  of  the 
same,  and  interest,  and  all  right  of  action  or  demand  of  C,  the  mortgagA,  agamst  A  in 
respect  of  the  covenants  in  the  conveyance  to  B.  B  filed  a  bill  against  A,  praying  that  B 
might  be  declared  entitled  to  the  benefit  of  the  covenant,  and  uat  a  reference  might  be 
sent  to  the  Master  to  assess  the  damages  sustained  by  him  by  reason  of  the  breach  of  it. 
The  court  below  dismissed  the  bill :  but,  on  appeal :  — 

Heidj  that  the  plaintiff  was  entitled  to  have  the  damages  assessed,  and  gave  him  leave  to 
bring  an  action  upon  the  covenant,  and  restrained  A  the  defendant,  the  original  vendor, 
from  setting  up  the  mortgage  deed  or  indorsement  by  way  of  defence. 

In  April,  1842,  the  defendant  executed  a  conveyance  to  the  plaintiff 
of  some  land  at  Whitegate,  in  the  county  of  Chester.  The  purchase- 
money  was  180^  The  deed  contained  no  covenants  for  title,  but  a 
covenant  for  quiet  enjovment  in  the  following  terms: — <<  And  the 
said  WUliam  Court  doth  hereby,  for  himself,  his  heirs,  executors,  and 
administrators,  covenant,  promise,  and  agree  that  he,  the  said  Ralph 
Thornton,  his  heirs  and  assigns,  shall  and  may  from  time  to  time,  and 
at  all  times  hereafter,  peaceably  and  quietly  have,  hold,  use,  occupy, 
possess,  and  enjoy  the  said  hereditaments  and  premises  mentioned  to 
be  herebv  granted  and  released,  and  receive  and  take  the  rents,  issues, 
and  profits  thereof  to  and  for  his  and  their  own  use  and  benefit,  with- 
out the  let,  suit,  hindrance,  interruption,  or  denial  of  the  said  W. 
Court,  his  heirs  or  assigns,  or  of  any  person  or  persons  whomsoever ; 
and  that  free  and  clear,  and  freely  and  clearly  acquitted,  exonerated 
and  discharged,  or  otherwise,  by  the  said  W.  Court  and  his  heirs  well 
and  sufficiently  saved  harmless  and  kept  indemnified  of,  from  and 
against  all  and  all  manner  of  former  and  other  gifts,  grants,  bargains, 
leases,  mortgages,  surrenders,  forfeitures,  rents,  arrears  of  rent,  dower, 
statutes,  judgments,  executions,  extents,  titles,  charges,  and  incum- 
brances whatsoever  made,  done,  committed,  or  executed  by  the  said 
W.  Court,  or  any  other  person  or  persons  whomsoever." 

In  the  same  month  of  April,  1842,  the  plaintiff  mortgaged  this  pro- 
perty to  Samuel  Bolshaw  for  200/.,  and  afterwards  sold  part  of  it  for 
70/. 

In  July,  1846,  jan  action  of  ejectnient  was  brought  against  the  plain- 
tiff by  a  party,  who  claimed  under*  a  title  paramount  to  that  of  the 
defendant  The  plaintiff  defended  the  action,  which  was  tried,  in 
April,  1847,  at  the  Cheshire  Spring  Assizes,  and  a  verdict  was  deli- 


1  22  Law  J.  Bq>.  (s.  s.)  Chanc  861 ;  17  Jiin  151. 
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vered  for  the  claimants,  with  costs.     The  defendant  did  nothing  to 
authorize  the  defence  of  that  action^ 

In  1848,  the  defendant  paid  to  Bolshaw  2202.  in  satisfaction  of  his 
mortgage  debt  and  interest,  and  took  from  him  the  following  memo- 
randum :  —  '^  Memorandum  that  I  have  this  day  received  from  W. 
Court,  of  The  Manor  near  Middlewich,  in  the  county  of  Chester, 
Esq.,  the  sum  of  220/.,  being  in  full  satisfaction  and  discharge  of  all 
principal  money  and  interest  secured  by  the  within  deed,  and  also  in 
full  satisfaction  and  discharge  of  all  rights  of  action  which  I  might  or 
could  have  against  the  said  W.  Court,  by  virtue  of  or  under  the  co- 
venants of  the  said  W.  Court,  contained  in  a  certain  indenture,  bear* 
ing  date  the  9th  day  of  April,  1842,  and  made  between  the  said  W. 
Court,  of  the  one  part,  and  R.  Thornton,  of  the  other  part ;  and  I 
undertake  that  I,  my  heirs,  executors,  and  administrators,  shall,  on 
the  demand  and  at  the  expense  of  the  said  W.  Court,  his  heirs,  exe- 
cutors, or  administrators,  execute  such  releasee,  transfer,  or  other  assu- 
rance, as  the  counsel  of  the  said  W.  Court,  his  heirs,  executors,  or 
administrators,  shall  advise  and  require.  Witness  my  hand,  the  14th 
day  of  October,  1847*  Samuel  Bolshaw." 

In  June,  1847,  the  plaintiff  commetfced  an  action  against  the  de- 
fendant to  recover  damages  for  the  breach  of  covenant  for  quiet 
enjoyment,  to  whicfi  the  defendant  pleaded  that  the  claimant  in  the 
action  of  ejectment  had  not  a  good  title ;  and  that  action  was  aban- 
doned. ' 

In  October,  1845,  the  plaintifT  and  Bolshaw  conveyed  a  part  of  the 
hereditaments  for  70/.,  to  a  son  of  the  plaintifi;  who  immediately  after- 
wards mortgaged  it  to  Baker  for  140/.,  and  the-  defendant  had  since 
paid  to  Baker  101/.  12^.,  in  satisfaction  of  his  claim  under  that  mort- 
gage. 

in  March,  1851,  the  plaintiff  filed  this  bill  against  the  defendant, 
alleging  all  these  transactions,  and  stating  that  he  had  improved  the 
property,  and  bad  expended  in  such  improvements  a  sum  of  150/. 
He  insisted  that  he  was  entithd  to  recover  from  the  defendant  the 
following  sums :  180/.  the  purchase-money,  9/.  the  costs  of  the  con- 
veyance, 8/*  the  costs  of  the  mortgage,  150/.  the  amount  of  improve- 
ments, 100/.  the  costs  of  defending  the  action,  and  143/.  the  costs  of 
the  plaintiff  in  the  action,  part  of  which  were  still  unsatisfied.  And 
he  submitted  to  allow  the  defendant  th^  following  sums :  220/.  paid 
to  Bolshaw,  and  70/.  received  by  the  plaintiff  for  part  of  the  land  sold 
by  him  previously  to  the  action. 

The  bill  prayed  that  it  might  be  referred  to  the  Master  to  assess 
the  amount  of  loss  and  damage  sustained  by  the  plaintiff,  and  to 
which  he  was  still  liable  in  consequence  of  the  breach  of  covenant, 
and  to  take  an  account  of  the  money  paid  to  Bolshaw  in  satisfaction 
of  the  mortgage  debt  and  interest ;  and  that  all  necessary  directions 
might  be  given  for  enabling  the  Master  to  make  such  assessment  and 
take  such  account,  the  plaintiff  submitting  to  allow  the  defendant 
such  sums  as  should  appear  to  have  been  paid  by  him,  and  70/,,  the 
purchase-money,  for  the  part  sold. 


COURTS  OF  CHANCERY,  186a  233 

Thornton  v.  Court 

The  cause  came  on  to  be  heard,  before  the  Master  of  the  RoIIb,  in 
May,  1852,  when  his  Honor  dismissed  the  bill,  without  costs,  and 
from  that  decision  the  plaintiff  appealed. 

JS.  Palmer  and  J.  Nicholson^  iot  the  plaintiff,  in  support  of  the  ap- 
peal. The  object  of  the  bill  is  to  recover  compensation  by  way  of 
damages  for  the  breach  of  a  covenant  for  quiet  enjoyment,  there  being 
no  remedy,  or,  if  any,  only  an  inadequate  remedy  at  law.  Ranelaiigh 
V.  Hayes^  1  Yern.  189.  The  plaintifl',  previously  to  the  eviction,  had 
mortgaged  the  land  in  fee.  At  the  time  of  the  eviction  the  mortgage 
^s  subsisting,  and  the  legal  estate  was,  of  course,  vested  in  the 
mortgagee.  TJie  plaintiff,  however,  after  eviction,  brought  an  action 
at  law  on  the  covenant  in  his  own  name  against  the  defendant.  To 
this  action  the  defendant  pleaded,  (amongst  other  things,)  that  at  the 
time  of  the  eviction  the  plaintiff  had  no  estate  or  interest  in  the  lariU. 
This  plea  was  an  answer  to  the  action.  Soon  afterwards  the  defend- 
ant paid  off  the  mortgage,  and  took  a  receipt  in  full  of  all  demands 
in  respect  of  the  covenant,  together  with  an  undertaking  to  release 
the  covenant.  By  this  act  of  the  defendant  and  the  mortgagee,  the 
plaintiff's  remedy  at  law  was  practically  taken  away.  The  defend- 
ant obtained  tiiat  which  is  as  available  at  law  as  a  release,  namely, 
accord  and  satisfaction.  But  the  defendant  cannot  in  this  court  claim 
the  benefit  of  a  wrongful  act  to  which  he  was  a  party.  Moreover, 
in  an  action  at  law  in  the  name  of  the  mortgagee,  the  remedy  would 
be  inadequate,  for  in  such  action  the  mortgagee  (the  nominal  plain- 
tiff)  could  not  allege  in  his  declaration,  and  therefore  could  not  prove, 
that  he  had  sustained  any  costs  in  defending  the  action  of  ejectment 
to  which  he  was  no  party,  but  the  plaintiff  in  this  suit  is  entitled  to 
such  costs,  and  would  have  recovered  them  at  law  if  he  could  have 
sued  in  his  own  name.  Smith  v.  Cotnptonj  3  B.  &  Ad.  407.  The 
plaintiff  is  also  entitled  to  recover  for  agricultural  improvements. 
Lewis  V.  Campbell^  3  Moore,  35 ;  s.  o.  8  Taunt  715 ;  affirmed  in  error, 
3  B.  &  Aid.  392 ;  Edwards  v.  M'Leby,  2  Swanst.  ^7.  The  plain- 
tiff is  entitled  to  read  the  indorsement  on  the  mortgage  deed  which 
is  admitted  in  the  answer  as  evidence  of  the  allegation  in  the  bill 
that  the  mortgagee  had  released  the  defendant  from  the  covenant 

Lloyd  and  Twells^  for  the  defendant  The  bill  seeks  a  remedy  in 
this  court  for  the  breach  of  a  covenant  for  which  there  is  a  remedy 
at  law.  Such  a  bill  is  not  maintainable.  Todd  v.  Gee,  17  Yes.  273, 
and  Sainsbury  v.  Janes,  2  Beav.  462 ;  s.  c.  5  Myl.  &  Cr.  1.  It  was 
once  supposed  that  such  a  bill  could  be  sustained  on  the  authority  of 
DenUm  v.  S^wari^  17  Yes.  276,  n. ;  but  Denton  v.  Stewart,  though 
followed  in  Greenaway  v.  Adamsj  12  Yes.  295,  was  disapproved  of 
by  Lord  Eldon,and  overruled  by  Todd  v.  Gee.  The  plaintiff  having 
defended  the  action  of  ejectment  without  consulting  the  defendant, 
Court,  cannot,  at  all  events,  be  allowed  to  recover,  as  against  the 
defendant,  the  costs  of  his  unsuccessful  defence.  Dryden  v.  Frost,  3 
Myl.  &  Cr.  670 ;  Lord  PortarUngtan  v.  Graham^  5  Sim.  416 ;  Wilr 
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Hams  Y.  Burrell^  1  Com.  B.  Rep.  402 ;  GiUeU  v.  Sij^Mm,  Moo.  tc  M. 
406. 

Knight  Bruce,  L.  J.  The  defendant  in  tbiR  case  entered  into  a 
oovenant  for  the  peaceable  enjoyment  by  the  plaintiff  of  an  estate 
which  he  sold  to  him.  The  plaintiff  having  paid  his  money  for  the 
purchase  and  entered  into  possession,  mortgaged  once  or  twice  as  he 
was  entitled  to  do.  He  thns  parted  with  his  legal  estate  and  his  legal 
powers,  and  with  bis  right  to  bring  an  action  for  damages ;  bat  he 
became  entitled  to  redeem  the  property  and  reinstate  himself  in  the 
fullness  of  his  original  right.  In  this  state  of  things,  an  adveras 
claim  or  title  paramount  to  his  is  asserted,  and  the  plaintiff  being  m 
possession  defends  himself  at  law  unsuccessfully.  The  paramount 
claim,  which  was  adverse  to  all  the  plaintiff's  rights,  succeeded,  and 
the  plaintiff  was  evicted.  No  man  can  doubt  in  that  state  of  things 
his  right  to  recover  some  damages  —  some  substantial  damages,  from 
the  covenantor  whose  covenant  has  thus  been  broken.  The  defend- 
ant, the  .covenantor,  being  aware  of  this,  applied  to  the  mortgagee  in 
whom  the  legal  estate  was,  (a  legal  estate  carrying  with  it  of  course 
the  whole  right  at  law  to  sue  on  the  covenant,)  and  paid  him  ofi^ 
acquiring  thereby  the  rights  that  the  mortgagee  had.  He  took  at  the 
same  time  an  acknowledgment  from  the  mortgagee,  that  the  pay- 
ment was  in  full  of  all  demands  upon  the  covenant,  thereby  creating, 
according  to  my  present  opinion,  —  though  it  is  not  very  materi^ 
whether  it  did'  or  did  not,  ^  a  case  of  accord  and  satisfaction,  render^ 
ing  it  impossible  for  him  ever  to  be  sued  on  this  covenant  The  plain* 
•  tiff,  therefore,  is  left  entirely  without  remedy  in  a  court  of  law  by  the 
act  of  the  defendant,  and  he  now  comes  to  this  court  asking,  whether 
in  a  perfect  form  or  not,  is  a  matter  unimportant,  for  an  opportunity 
of  assessing  the  damages,  either  here  or  in  a  court  of  law,  which  he 
would  plainly  have  had  a  right  to  assess  in  a  court  of  law,  except  for 
the  right  acquired  by  the  defendant  If  that  is  the  true  view  of  it, 
as  I  believe  it  is,  it  is  plain  what  course  is  to  be  taken  in  this  state 
of  things.  There  is  a  right  in  the  mortgagee,  or  in  the  person  to 
whom  the  mortgage  has  been  transferred,  to  every  shilling  of  his  ad- 
vance, with  interest,  and  there  must  also  be  assured  to  the  plaintiff  a 
right  to  take  an  account  in  order  to  ascertain  the  amount  of  dama^ 
ges  to  which  he  is  entitled  at  law,  for  having  lost  this  estate.  The 
amount  of  damages  cannot  be  ascertained,  as  I  think,  and  my  learned 
brother  seems  of  the  same  opinion,  by  us,  here,  without  the  consent 
of  both  parties  to  the  litigation ;  and,  perhaps,  even  with  the  consent 
of  both  parties,  we  might  not  improperly  decline  to  assume  such  a 
jurisdiction ;  but  I  am  rather  disposed  to  think  that  upon  the  request 
of  both  parties,  we  might  take  upon  ourselves  the  burden  of  so  doing. 
Unless  they  do  so,  there  must  be  an  action  to  ascertain  the  true 
amount  of  damages,  and  I  suppose  that  the  mode  of  enabling  that 
to  be  done  will  be  to  allow  the  plaintiff  within  a  limited  time  to  bring 
such  action  as  he  may  be  advised  against  the  defendant,  and  to  re- 
strain the  defendant  from  setting  up  the  deed  of  mortgage  executed 
by  the  plaintiff;  the  matter  to  be  Inrought  on  again  in  this  court  when 
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jnd^meat  shall  have  been  obtained,  and  execution  not  to  issue  with- 
out leave  of  this  court 

Turner,  L.  J.,  after  stating  the  earlier  trs^nsactions,  said,  —  In 
October,  1817,  the  defendant,  Court,  paid  Bolshaw  the  amount  due 
on  his  mortgage,  and  took  an  acknowledgment  in  full  of  all  damages 
under  the  covenant  In  the  first  place,  the  observation,  or  rather 
question,  arises,  had  Bolshaw  a  right  as  between  himself  and  the 
plaintiiT  so  to  deal  M(rith  the  rights  of  the  plaintiff  under  the  covenant? 
I  am  of  opinion  that  he  had  not  Bolshaw,  as  mortgagee,  was 
charged  with  this  duty ;  on  payment  of  the  mortgafi[e-money  he  was 
bound  to  re-convey  to  the  plaintiff,  and  give  him  the  benefit  of  the 
covenant.  It  was  a  breach  of  the  duty  which  Bolshaw  owed  to  the 
plaintiff,  and,  in  fact,  amounted  to  a  sale  by  Bolshaw  to  Court  of  the 
benefit  of  the  covenant,  which  he  had  no  authority  to  make,  and  not 
being  authorized  to  make  it,  it  was  not  binding  on  the  plaintiff.  But 
then  it  was  said  that  to  support  a  case  of  fraud,  it  was  necessary  in 
this  case  that  fraud,  as  between  Bolshaw  and  Court,  should  be  alleged 
and  proved  ;  but,  in  truth,  it  is  apparent  that  Bolshaw  has  exceeded 
his  authority  in  transferring  theimortgage  to  Court,  and  I  think  it  is 
quite  a  sufficient  thing  to  be  made  out  that  he  acted  in  excess  of  his 
authority,  to  be  equal  to  a  distinct  allegation  of  fraud.  Again,  it  is 
said,  that  the  plaintiff  should  have  applied  to  Bolshaw  for  authority 
to  defend  the  action ;  but  he  had  put  himself  in  a  position  in  which 
he  could  not  grant  such  an  application  if  made.  It  is  thirdly  said, 
that  the  defendant  might  have  given  notice  io  the  plaintiff*  that  he 
intended  to  deal  with  Bolshaw,  so  as  to  affect  Bolshaw's  right ;  and, 
therefore,  that  he  cannot  set  up  the  release  of  the  covenant.  It  is 
also  said  that  no  damage  has  been  sustained,  and  that  no  damages 
cap.  be  recovered ;  but  it  is  impossible  not  to  see  that  damage  has 
been  sustained  in  respect  of  the  covenant ;  and  the  question  here  is, 
whether  the  plaintiff  is  or  is  not  entitied  to  bring  an  action  at  law, 
and  to  whatever  is  necessary  to  secure  a  trial  of  the  question  of 
damages,  —  and  I  concur  with  my  learned  brother  in  thinking  that 
he  is.  With  that  view,  the  order  will  be  —  "  Retain  the  bill  for  twelve 
months,  with  liberty  for  the  plaintiff  to  bring  such  action  against  the 
defendant  on  the  covenant  as  he  may  be  advised ;  and  if  the  action 
shall  be  brought  within  the  limited  time,  the  defendant  is  to  be  re- 
strained from  pleading  or  giving  in  evidence  the  mortgage  executed 
by  the  plaintiff  or  the  memorandum  indorsed  on  the  deed  of  1847.'' 
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Ex  parte  Wood;  in  re  the  Vale  of  Neath  and  South  Wales 

Brewery  Joint-Stock  Company.' 

Jannary  12, 1853. 

Company  —  TVinding<ip  Acts  —  Contributory  —  Legatee  of  Shares — 

Executor  of  Proprietor. 

A  proprietor  of  shares  heqaeathed  them  to  an  unmarried  lad^,  who  sabseqnentlj  married. 
Neither  on  the  death  of  the  testatrix,  nor  on  the  marriage  of  Uie  legatee,  were  the  r^nla- 
tions  of  the  deed  of  settlement  complied  with.  The  court  was  of  opinion  that  there  was 
no  snflScient  evidence  of  the  assent  of  the  execntor  of  the  testatrix  to  the  legacy,  or  that 
the  directors  of  the  company  had  approved  of  the  legatee  and  her  hnsband  or  all  of  them, 
as  proprietors  or  proprietor  of  the  shares ;  and,  therefore :  — 

Edd^  oyerrolinff  an  order  of  one  of  Jhe  Vice-Chancellors,  (by  which  he  had  reyersed  a  deci- 
sion of  the  l&uster,)  that  the  legAe  and  her  hnsband  were  not  liable  as  contributories,  and 
that  the  liability  of  the  execntor  not  having  ceased,  his  name  was  properly  placed  on  the 
list  of  contributories,  without  qualification. 

An  appeal  was  presented  in  thisgiiatter  by  the  official  manager, 
from  an  order  made  on  the  25tb  of  November,  1852,  reversing  a  deci- 
sion of  Master  Brougham,  dated  the  13th  of  July,  1852,  by  which  he 
had  included  the  name  of  Mr.  Samuel  Thomas  Wood  on  the  list  of 
contributories  of  the  company  in  respect  of  five  shares,  without  quali- 
fication, and  by  which  order  his  Honor  had  directed  Mr.  Wood's  name 
to  remain  on  the  list,  in  respect  of  such  shares,  as  liable  only  up  to 
the  death  of  Miss  Lydia  Keene,  he  being  the  surviving  executor  of 

The  facts  of  the  case  were,  that  Miss  Lydia  Keene,  in  Decemberi 
1841,  bought  of  Joseph  Rusher  five  shares  in  the  company ;  and  by 
indenture,  dated  the  14th  of  that  month,  made  between  Mr.  RusAer 
of  the  first  part.  Miss  Keene  of  the  second  part,  and  , 

one  of  the  trustees  of  the  company,  of  the  third  part,  the  shares  were 
assigned;  and  the  deed  contained  the  following  covenant: — "And 
the  said  Lydia  Keene  doth  hereby,  for  herself,  her  heirs,  executors,  and 
administrators,  covenant,  promise,  and  agree  to  and  with  the  said 
Joseph  Rusher,  and  also  separately  with  the  said  ,  that 

she,  the  said  Lydia  Keene,  her  executors,  administrators,  and  assigns, 
shall  and  will  in  all  respects,  whilst  she  shall  continue  a  holder  of  any 
shares  of  the  said  company,  well  and  truly  observe,  perform,  and  fulm 
and  keep  all  the  covenants,  articles,  stipulations,  and  agreements 
which  are  or  ought  to  be  observed,  performed,  fulfilled,  and  kept  by 
her,  her  executors,  and  administrators  respectively,  in  respect  thereof, 
or  in  relation  to  such  shares  for  the  time  being,  remaining  in  her  name 
in  the  books  of  the  said  company,  according  to  the  true  intent  and 
meaning  of  the  same  covenants,  articles,  stipulations,  and  agreements 
respectively,"     Miss  Lydia  Keene  did  not  execute  the  company's 
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deed  of  settlement  By  her  will^  dated  the  6th  of  July,  1842,  she 
specifically  bequeathed  these  shares  to  her  sister,  Miss  Mary  Cadby 
Keene,  and  appointed  William  Keene  and  Samuel  Thomas  Wood 
executors.  Miss  Lydia  Keene  died  on  the  8th  of  July,  1842,  and 
shortly  afterwards  a  dividend  on  the  shares  was  declared,  in  respect 
of  profits  up  to  the  midsummer  of  that  year,  and  was  to  be  payable  in 
September.  Mr.  W.  Keene,  who  had  shares  of  his  own,  and  who 
had  acted  as  Miss  M.  C.  Keene's  agent  with  reference  to  other  shares 
she  held  in  the  brewery,  in  August,  1842,  wrote  to  the  secretary  of 
the  company  the  following  letter :  — 

<'  Trowbridge,  Angiut  13, 1842. 

"Dear  Sir, — I  duly  received  the  notice  from  the  directors  respecting 
the  dividend  to  be  paid  on  the  Ist  of  September,  and  beg  to  inform 
you  that  my  sister.  Miss  M.  C.  Keene,  is  and  will  be  at  my  house,  so 
that  she  will  thank  you  to  forward  her  dividend*here.  I  have  also  to 
request  that  you  will  send  the  amount  due  to  Miss  L.  Keene,  deceased, 
to  me,  as  the  executor  under  her  will,  to  which  I  have  just  adminis- 
tered. Her  shares  will  have  shortly  to  be  transferred  to  my  sister, 
M.  C.  Keene." 

In  November,  1842,  Miss  M.  C.  Keene  was  married  to  the  Rev. 
M^.  Kluht,  and  in  January,  1843,  Mr.  Keene  wrote  to  the  secretary 
thus:  — 

"  Trowbridge,  January  27, 1843. 

"  Dear  Sir, —  I  beg  to  inform  you  that  ray  sister  (in  your  books 
Miss  Mary  Cadby  Keene,)  is  now  Mrs.  Kluht ;  her  address  is,  how- 
ever, the  same  as  before,  Wall  Qottage,  Twickenham,  near  Hounslow, 
Middlesex.  Her  shares,  as  well  as  those  of  my  deceased  sister,  Ijydia, 
will  be  transferred,  I  believe,  when  the  legacy  duty  is  paid,  to  Mrs. 
Kluht's  husband,  the  Rev.  H.  B.  Kluht,  of  which  I  will  forward  posi- 
tive instructions  as  soon  as  I  have  paid  the  duty  at  Somerset  House, 

"  I  am,  dear  sir,  yours  very  truly, 
"  Mr.  W,  Lowther.  W.  Keene." 

Upon  receiving  this  last  letter,  the  secretary  wrote  against  the  shares 
in  the  share  ledger  of  the  company  the  name  "  Kluht,"  and  subse- 
quent circulars  respecting  the  shares  were  sent  to  Mr.  Kluht.  Mr. 
Keene  acting  on  his  own  account,  and  also  acting  as  agent  for  Mr. 
Kluht,  afterwards  accepted  a  bill  drawn  on  behalf  of  the  company 
for  a  sum  of  money,  being  the  amount  of  calls  due  from  Mr.  Keene 
on  shares  of  which  he  was  beneficial  owner,  and  of  calls  due  on  these 
five  shares.  Mrs.  Kluht  died  in  March,  1845.  An  order  was  made 
for  winding  up  the  affairs  of  the  company,  and  the  name  of  Mr. 
Kluht  was  sought  to  be  placed  on  the  list  of  contributories.  See 
Ex  parte  KluM^  19  Law  J.  Rep.  (n.  b.)  Chanc.  385 ;  s.  c.  3  De  Oex 
&  Sra.  210.  Mr.  Keene  died,  and  the  name  of  Mr.  Wood,  the  survi- 
ving executor  of  the  will  of  Miss  Lydia  Keene,  was  placed  on  the 
list,  no  claim  having  been  loade  against  her  estate  since  her  death. 
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until  January,  1849,  and  on  appeal,  as  before  mentioned,  the  Vice-. 
Chancellor  Stuart  differed  from  the  Master.^ 

Russell  and  Terrell  now  appeared  for  the  official  manager,  in  sup- 
port of  his  appeal  from  the  order  of  the  Vice- Chancellor,  relying  on 
the  fact  that  there  bad  been  no  acceptance  of  the  shares  by  Mrs. 
Kluht  before  her  marriage,  nor  by  her  or  her  husband  after  their  mar- 
riage, so  as  to  render  them  or  either  of  them  liable.  Neither  had 
they  or  either  of  them  complied  with  the  requisitions  of  the  deed  of 
settlement  of  the  company,  so  as  to  entitle  them  to  be  considered  as 
shareholders  or  members,  whether  by  her  being  a  legatee  of  shares,  or 
by  her  husband  being  the  husband  of  a  female  shareholder.  The 
3oth,  41st,  and  44th  clauses^  were  in  all  respects  conclusive  on  these 


1^  The  judgment  of  His  Honor  was  as  follows :  —  "In  this  state  of  things  the  Master 
has  placed  on  the  listof  contributories  in  respect  of  these  shares,  not  Mr.  Kluht's  name, 
but  that  of  Mr.  Wood,  the  surviving  executor  of  LydiaKeene,  and  without  limiting  his 
liability.  In  support  of  tliis  it  was  alleged,  that  there  was  no  assent  on  the  part  of  the 
executors  to  the  legacy  to  the  sister  of  the  testatrix,  or  of  the  shares  having  been  accept- 
ed by  Mr.  Kluht  or  his  wife.  I,  however,  consider  that  there  is  sufficient  evidence  of 
such  assent  and  acceptance.  It  was  then  contended,  that  the  approbation  of  the  direo- 
tors  of  the  company  was  necessary  under  the  SSth  and  44th  clauses  of  the  deed  of 
settlement  On  referring  to  the  41st  clause  it  will  be  found  that  '  in  all  cases  of  hus- 
l»nds,  executors,  administrators,  or  legatees,  applying  to  become  proprietors  of  shares 
belonging  to  or  claimed  by  them  in  those  cnaracters,  and  being  approved  of  by  the 
directors,  such  alterations  shall  be  made  in  the  share  register  bod:,'  &c.  Now,  in  the 
present  case,  all  die  circulars  have  been  sent  to  Mr.  Kluht,  the  name  has  been  entered 
in  the  share  re^ster  book,  and  by  an  arrangement  with  Mr.  Kluht  a  bill  of  exchange 
was  dmwn  by  the  compaify  upon  Mr.  Keene  for  a  sum  which  included  the  sum  due 
from  Mr.  Kluht  to  the  company  m  respect  of  a  call  upon  the  shares  in  question ;  and  I 
cannot  hold  that  the  transfer  of  the  shares  haa  been  made  without  the  approbation  ot 
the  directors.  I  shall,  therefore,  direct  that  the  name  of  Mr.  Wood  shall  remain  on  tibe 
list,  but  liable  only  up  to  the  death  of  Lydia  Keene.*' 

3  Clause  38.  "  Uusbands  of  female  proprietors,  executors,  administrators,  or  legatees, 
may,  with  the  approbation  of  the  directors,  to  be  manifested  as  hereinafter  mentioned, 
but  not  otherwise,  be  adimtted  and  become  proprietors  of  the  company  in  respect  of 
the  shares  which  belonged  to  or  were  claimea  by  them  as  such ;  but  husbands,  execu- 
tors, administrators,  or  legatees  who  do  not  apply  to  or  obtain  the  approbation  of  the 
directors  to  be  admitted  proprietors,  and  aJso  all  guardians,  &c.,  shall,  within  six  calen- 
dar months  afler  being  entiued  to  the  shares  belonging  to  or  claimed  by  them  respect 
tively  in  such  characters,  sell  and  dispose  of  the  same,  and  on  refusal  or  neglect  so  to 
do  shall  forfeit  the  said  shares  for  the  oenefit  of  the  other  proprietors  of  the  company; 
every  purchaser  or  transferree  of  a  share  or  shares,  and  every  husband,  administrator, 
and  legatee  who  shall  have  obtained  the  approbation  of  the  directors  to  be  admitted  a 
proprietor  of  the  company  in  respect  of  the  share  or  shares  belonging  to  or  claimed  by 
turn  or  her  as  such,  shall,  unless  already  a  proprietor  in  respect  of  some  other  share  or 
shares,  execute  this  indenture  or  some  deed  of  accession  thereto,  binding  himself  or 
herself  to  conform  to,  observe,  and  abide  by  all  stipulations,  regiilations,  and  provisions 
for  the  time  being  affecting  or  intended  to  affect  the  proprietors  of  shares  in  the  capi- 
tal and  property  of  the  company ;  and  no  purchaser,  transferree,  husband,  executor, 
administrator,  or  legatee,  unless  already  a  proprietor,  shall,  before  being  approved  of  by 
the  directors  as  fit  to  become  a  proprietor,  or  be£>re  executing  this  indenture,  or  some 
d|ecd  of  accession  thereto,  be  entitled  in  any  manner  or  respect  whatever  to  any  of  the 
rights,  privileges,  or  benefits  of  a  proprietor  of  the  company,  save  and  except  to  a  pro- 
portionate part  of  the  income  or  proceeds  of  the  capital  and  property  of  the  said  com- 
pany, upon  the  next  yearly  or  otner  divisions  thereof." 

Clause  41,  "  Upon  all  transfers  of  shases  to  pttrchasen  and  others  appioved  of  by 
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points.  With  regard  to  the  liability  of  Mr.  Klnht,  that  had  been 
decided  in  the  negative,  Bx  parte  MvM^\  and  then  the  only  question 
wa&,  as  the  directors  of  the  company  had  not,  noj  had  the  company, 
according  to  the  terms  of  the  deed  of  settlement,  approved  of  either 
Mrs.  Kluht  before  her  marriage,  or  of  her  or  her  husband  after  the 
marriage,  as  owner  or  owners  of  the  shares,  upon  whom  the  responsi* 
bility  rested  ?  Neither  the  husband  nor  the  wife  ever  having  been 
responsible,  the  surviving  executor  of  the  will  of  the  last  jproprietor, 
Miss  Lydia  Keene,  was  the  party  liable ;  and  Mr.  Wood  filling  that 
character,  the  Master  was  right  in  placing  his  name  upon  the  list  of 
oontributories  without  qualification ;  and,  therefore,  the  order  of  the 
Vice-Chancellor  overruling  that  decision  ought  to  be  reversed. 

The  following  cases  were  cited :  —  Ex  parte  OotUhwaite^  3  Mac. 
&  G.  187 ;  s.  c.  2  Eng.  Rep.  67 ;  Ex  parte  StraffMs  Executors^  1 
De  Gex,  Mac.  &  G.  577 ;  s.  c.  10  Eng.  Rep.  275 ;  Ex  parte  Cross- 
field,  2  De  Gex,  Mac.  &  G.  128 ;  s.  c.  13  Eng.  Rep.  284. 

Baccm  and  Roxburgh,  for  the  respondent 

Russell,  in  reply. 


the  directors,  and  in  aJl  cases  of  husbands,  executors,  administrators,  or  legatees  apply- 
ing to  become  proprietors  of  shares  belonging  to  or  claimed  by  them  in  Uiose  charao- 
ters,  and  being  approved  of  by  the  directors,  such  alterations  shall  be  made  in  the 
Share  Register  Book,  and  also  in  the  copies  by  way  of  cerdfidate  of  former  entries 
therein  respecting  the  same  shares,  as  the  circumstances  may  require.  And  the  appro- 
bation of  the  directors  in  all  the  above  cases  (to  be  Yalid)8hall  be  manifested  by  entries 
or  memorandums  to  that  effect  in  the  Share  Register  Book,  under  the  signature  of 
tiro  of  the  directors  Ibr  the  time  being,  and  by  like  memorandums  so  signed,  added  to, 
or  indorsed  upon  the  copies  or  certificates  of  the  former  entries  respecting  the  shares 
in  question  in  the  Share  Register  Book ;  or,  instead  of  such  last  mentioned  memoran- 
dums, by  such  copies  or  certificates  being  delivered  to  the  parties  entitled  thereto  of 
the  new  or  altered  entries  respecting  the  same  shares  in  the  Share  Register  Book."   • 

Clause  44.  "Whenever  any  sharo  or  shares  in  the  capital  of  the  company  shall  i 
become  forfeited,  or  shall  be  duly  and  effectually  vested  in  any  new  proprietor,  and  ' 
such  entry  or  sdteration  in  rejgard  to  such  share  or  shares  shall  Itave  been  made  in  the 
Share  Re^ster  Book  as  herembefore  required,  then,  and  not  before,  the  responsibility 
of  the  previous  owner  as  a  proprietor  in  the  company,  with  respect  to  the  same  share 
or  shares,  shall,  from  and  after  tne  completion  of  snch  entry  ana  certificate  granted  as 
aforesaid,  and  the  payment  of  all  instalments  on  such  shares  previously  called  for,  cease 
and  determine  as  to  the  same  share  or  shares ;  and  such  previous  owner  shall  thence- 
forth be  exonerated  and  released  from  all  subsequent  clauns,  demands,  and  obligations 
in  regard  to  the  same  share  or  shares,  and  from  all  fiiturs  observance  and  perfbnnance 
of  the  covenants,  conditions,  and  stipulations  contained  in  or  referred  to  by  this  inden* 
ture,  or  in  or  by  any  deed  or  deeds  relating  thereto :  and  the  certificate  to  be  given  br 
the  directors  as  hereinbefore  required  of  such  entry,  erasure,  or  iteration,  shall  at  au 
times  be  evidence  of  such  acquittance  and  discharge  as  afbresedd  in  respect  of  such 
share  or  shares.  And  the  person  in  whom  any  share  or  shares  shall  or  may  become 
vested,  and  whose  name  shall  be  entered  as  the  approved  proprietor  thereof  in  the 
Share  Register  Book  as  hereinbefore  mentioned,  shall  immediately  thereupon,  but  not 
before,  have  and  be  subject  to  all  the  same  privileges,  advantages,  and  future  liabilities, 
in  respect  of  such  sluu«  or  shares,  as  tne  person  originally  owning  such  share  or 
shares." 

1  C7M«tfpra. 
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Knight  Bruce,  L.  J.  Primd  facie  the  estate  of  Miss  Lydia  Keene^ 
who  was  proprietor  of  five  shares  in  this  campany  at  the  time  of  hes 
death,  would  continue  liable  in  respect  of  those  five  shares;  it  is  upoa 
those  who  assert  that  such  liability  has  ceased,  to  prove  it.  It  is  said 
that  the  liability  has  ceased  under  the  38th  and  44th  sections  or  clan* 
ses  of  the  deed,  inasmuch  as  Miss  Lydia  Keene  made  a  will,  by  whicht 
either  as  part  of  her  residue  or  specifically,  she  bequeathed  the  shares 
in  question  to  her  sister,  who,  after  the  testatrix's  death,  married  a 
gentleman  of  the  name  of  Slluht  It  is  said  that  the  executor  assented 
to  the  bequest,  whether  it  was  spedfic  or  residuEury ;  and  that  the  lega-^ 
tee^^  at  husband,  was  approved  of  by  the  directors  in  a  binding  man- 
ner as  a  proprietor,  oe  that  they  were  both  approved  of  as  proprietors 
in  respect  of  these  shares,  as  from  the  death  of  the  testatrix;  in  which 
case  it  is  assumed  that  the  liability  of  the  executor  ceased.  It  is 
denied,  on  the  part  of  the  official  manager,  that  there  was  any  assent 
to  the  bequest  It  is  denied,  also,  on  his  part,  that  Mr.  and  Mr& 
Kluht  were  approved  of  as  proprietors  of  these  shares  as  successors 
to  the  testatrix,  and  consequently  that  a  discharge  of  the  estate  has 
not  arisen.  [His  lordship  read  the  three  clauses  and  proceeded.]  Now 
it  is  plain  and  undisputed,  that  the  things  required  by  the  deed  of 
settlement  to  be  done  were  not  done ;  and,  therefore,  if  the  letter  of 
the  deed  is  to  be  followed,  the  responsibility  has  not  ceased,  and  the 
Master's  conclusion  was  correct  But  it  is  said  that,  although  every 
thing  provided  by  the  deed  was  not  done,  something  that  is  equiva* 
lent  has  been  done ;  inasmuch  as  the  usual  manner  of  proceeding  by 
the  company  was  so  loose,  and  departed  from  the  language  of  the 
deed  so  much,  that  the  course  of  proceeding  taken  ought  to  be  con- 
sidered as  the  course  of  proceeding  adopted  by  the  company,  and 
substituted  for  what  ought  to  have  been  done.  In  ordinary  partner- 
ships, any  clause  of  a  deed  may  be  departed  from  or  waived,  where 
two  or  three  or  four  partners  alone  are  interested ;  and  thus  it  often 
happens  that  on  winding  up  such  concerns,  a  different  course  is  pur- 
sued from  that  pointed  out  by  the  deed.  The  same  course,  attended 
with  the  same  results,  is  not  absolutely  impossible  in  cases  of  large 
companies,  called  joint-stock  companies,  in  which,  as  it  is  impossible 
for  every  proprietor  to  interfere  directly  in  the  management  of  the 
business,  it  is  often  delegated  to  a  chosen  body  as  Erectors.  But 
there  is  a  difference  in  acting  in  such  a  case,  because  agents  (as  the 
directors  are)  must  carry  their  instructions  exactly  into  effect,  and 
cannot  depart  from  their  deed.  Now,  in  the  present  case,  it  appears 
to  me,  from  the  best  attention  I  have  l!)een  able  to  give  to  the  case,  it 
fails  on  two  founds.  In  the  first  place,  how  is  it  shown  that  the 
body  at  large  did  assent  to  a  departure  by  the  directors  fi-om  those 
provisions  in  the  deed,  as  to  the  manner  of  exhibiting  the  assent  of 
the  directors  to  the  introduction  of  a  new  partner  ?  The  evidence 
does  not  authorize  this  conclusion.  If  the  body  at  large  had  been 
shown  to  make  the  directors  their  agents  to  give  consent,  they  must 
have  been  bound  by  it  But  the  observation,  that  the  directors  them- 
selves have  concurred  in  the  approval  of  the  husband  and  wife,  or 
both,  in  respect  of  the  shares,  does  not  appear,  from  the  evidence,  to 
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be  proved.  The  coacurrence  of  the  directors  with  the  acts  of  the 
secretary  does  not  appear  to  be  proved,  even  if  it  were  of  any  impor- 
tance. '  The  proprietors  at  large  have  a  right  to  say,  not  only  in  form 
but  in  substance,  that  those  acts  were  not  done  by  which  the  respon- 
sibility of  the  estate  of  the  testatrix  could  be  made  to  cease.  It  illus- 
trates the  case  to  observe  that  no  man  living  can  tell  what  manner 
of  proprietorship  was  accepted  in  lieu  of  that  of  the  testatrix ;  it 
nowhere  appears.  But  it  is  most  essential  to  show  which  of  these 
things  was  intended  to  be  done,  and  was  done.  For  these  reasons, 
my  impression  is,  that  the  Master  was  correct 

Turner,  L.  J.  I  concur  in  this  opinion.  The  deed  of  settlement 
provides  for  the  shares  of  legatees  becoming  vested  in  them  with  cer- 
tain qualifications  and  stipulations.  Though  there  may  be  conduct 
on  the  part  of  the  directors  which  may  dispense  with  the  stipulations 
of  the  deed,  showing  that  all  the  proprietors  have  concurred,  that  has 
not  been  shown.  Now  the  argument  at  present  is,  that  there  has 
been  approbation  on  the  part  of  the  directors  to  the  vesting  of  the 
shares  in  the  legatee  of  her  husband.  There  are  two  grounds  insisted 
on.  First,  it  is  said,  a  letter  was  written  to  the  secretary,  in  which 
the  executor  expressed  himself  to  the  effect  that  the  dividends  must 
be  paid  to  the  legatee ;  and  another,  in  which  he  said  that  the  shares 
must  be  transferred  tp  her  husband,  Mr.  Kluht ;  and  the  secretary, 
in  consequence  of  this  last  letter,  wrote  in  pencil  against  the  shares, 
in  the  share  ledger,  the  name  ^'  Kluht."  Whatever  weight  must  be 
attributed  to  that,  it  is  shown  that,  at  a  subsequent  period,  the  divi- 
dends were  paid  to  Keene,  the  executor.  Subsequently,  in  the  years 
1843  and  lo44,  a  transaction  of  this  kind  took  place:  —  it  became 
necessary  for  shareholders  to  advance  5/.  per  share,  and  Mr.  Keene 
gave  his  acceptance  for  400/.,  being  S30/.  on  account  of  his  own 
shares,  and  70/.  on  account  of  the  shares  left  to  Mrs.  Kluht  This 
was  renewed  by  another  bill,  and  the  bill  was  returned  on  Mr.  Keene 
paying  the  330/.,  but  the  70/.  was  not  paid.  Now  it  has  been  held  in 
KktMs  casCj  that  the  circumstances  which  took  place  did  not  make 
him  liable  as  to  shares  in  his  wife's  right  I  do  not  see  how  it  n^akes 
him  liable  as  legatee,  or  his  wife  either ;  and  if  it  did  not  render 
either  of  them  liable,  there  was  no  shareholder  liable  except  the  exe- 
cutor of  the  testatrix.  The  Vice- Chancellor's  judgment,  therefore, 
must  be  reversed.  This  is  not  a  case  of  Ipecific  bequest ;  but,  assu- 
ming it  to  be  so,  it  makes  no  difference,  for  it  is  not  only  necessary 
that  there  should  be  assent,  but  approval  on  the  part  of  the  directors. 
The  costs  of  the  official  manager  are  to  come  out  of  the  estate,  and 
we  dismiss  the  petition  with  costs  as  against  the  others. 
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The  Attorney-Genebal  t;.  The  Cobporation  of  Exeter;  Ez parte 
The  Governobs  of  the  Hospital  of  St.  John,  in  the  City  of 

EXETEB.^ 

Juaei  IS,  185S. 
Municipal  Corporatidn  Act  —  QiarUiei  —  Charter. 

The  Hospital  of  8t  John,  in  the  city  of  Exeter,  was  incorporated  by  letters-patent  of  King 
Charles  I.,  and  the  mayor,  recorder,  aldermen,  and  common  cooncu  of  the  said  city,  for  the 
time  being,  were  thereby  appointed  to  be  goTemon  of  the  said  hospital,  and  of  the  lands, 
revenaes,  and  soods  thereof,  and  they  were  to  have  a  common  seal  The  recorder  was  ao^ 
prior  to  the  ^nidpal  Corporation  Act,  5  &  6  Will.  4,  &  76,  a  member  of  the  corporation, 
but  he  was  an  officer  elected  by  the  ooiporation :  — 

JBdd^  that  the  drcnmstance  of  the  recorder  being  a  member  of  the  corporation  of  St.  John, 
but  not  of  the  municipal  corporation,  did  not  prevent  this  case  from  falting  within  the  7l8t 
flection  of  the  Municipal  Corpontion  Act 

The  Hospital  of  St  John,  in  the  city  of  Exeter,  was  founded  by 
letters-patent  of  King  Charles  L  dated  the  2d  June,  1637,  and  by 
them  there  was  granted  to  the  mayor,  bailiffs,  and  commonalty  of  the 
city  of  Exeter,  power,  licence,  and  authority  to  erect,  found,  and  esta* 
bUsh,  in  the  house  called  St.  John's  Hospital,  and  other  the  premises 
adjoining,  an  hospital,  house,  or  place  of  abiding,  for  the  snstentatioo, 
relief,  and  education  of  poor  children,  &c.,  and  such  other  members 
and  officers  of  the  said  hospital  as  to  the  governors  thereof  and  their 
successors,  or  the  greater  part  of  them,  should  seem  meet ;  and  that 
the  said  governors  should  have  power  from  time  to  tinle  to  place 
therein  such  master  or  head  of  the  said  hospital,  and  number  of  poor 
people  and  children,  and  such  other  members  and  officers,  as  to  them 
should  seem  convenient,  &c. ;  and  the  said  governors  and  their  suc- 
cessors were  thereby  also  authorized  to  erect  and  establish  therein  a 
free  grammar-school  and  a  free  English  school,  and  from  time  to  time 
to  appoint  head  masters,  &c. ;  and  it  was  thereby  declared  "  that  the 
said  hospital  should  be  incorporated,  and  called  the  Hospital  of  St. 
Johfl,  wittun  the  city  of  Exeter,  founded  by  Hugh  Crossing,  Esq., 
and  others ;  and  his  Majesty  thereby  erected,  established,  and  con* 
firmed  the  same  to  have'  continuance  for  ever,  and  appointed  and 
ordained  that  the  mayor,  recorder,  aldermen,  and  common  council  of 
the  said  city  for  the  time  being  should  be  governors  of  the  said  hospi* 
tal,  and  of  the  lands,  revenues,  and  goods  thereof,  and  be  inc(»rporated 
by  the  name  of  the  governors  of  the  hospital  aforesaid,  with  power  to 
purchase  and  take  land,  to  sue  and  be  sued  by  their  said  name,  and 
to  have  a  common  seal."  Shortly  aftqs  the  passing  of  the  Municipal 
Corporation  Act,  5  &  6  WiU.  4,  c.  76,  an  order  was  made,  upon  seve- 
ral petitions  in  this  matter,  referring  it  to  the  Master  to  appoint  pro- 
per persons  to  be  trustees  of  and  for  the  charity  estates  and  property 
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then  lately  vested  in  or  under  tbe  adminislTation  of  the  corporation  of 
Exeter,  o^  an  j  of  the  members  thereof  in  that  character,  which  were 
affected  by  the  Tlst  section  of  the  said  act,  5  &  6  Will.  4,  c.  76.  The 
Master  made  his  report,  dated  the  81st  January,  1837,  which  was 
afterwards  confirmed,  approving  of  certain  persons  to  be  such  trus- 
tees ;  and  amongst  the  charities  so  specified,  ^he  Master  included  St 
John's  Hospital.  The  corporation  of  Bxeter,  which  before  the  pas* 
sing  of  the  act  consisted  of  the  mayor,  aldermen,  and  burgesses,  and 
did  not  include  the  recorder,  took  no  part  in  any  of  the  proceedings 
subsequently  to  the  said  order  of  reference,  and  the  trustees  so  ap« 
proved  of  as  above  stated  took  upon  them  the  management  of  the 
said  hospital,  and  of  the  estates  and  revenues  thereof,  and  have  ever 
since  continued  in  such  management  As  the  office  of  head  master 
of  the  grammar-school  was  about  to  become  vacant,  a  petition  was 
now  presented  in  the  name  of  the  old  governing  body  of  St  John's 
Hospital,  stating  the  above  facts,  and  submitting  that  the  said  hospi* 
tal  and  its  estates  did  not  come  within  the  meaning  of,  and  were  not 
affected  by,  the  71st  section  of  the  said  act  of  parfiament,  inasmuch 
as  the  body  corporate  of  the  city  of  Exeter,  or  any  one  or  more  of  the 
members  thereof,  did  not,  at  tl|e  time  of  the  passing  of  the  said  act| 
stand  solely,  or  together,  with  any  person  or  persons  elected  solely  by 
such  body  corporate,  or  solely  by  any  particular  member,  class,  or 
description  of  members  of  such  body  corporate,  seised  or  possessed 
for  any  estate  or  interest  whatsoever,  of  any  hereditaments,  or  any 
sums  of  money,  chattels,  securities,  or  aiw  other  personal  estate,  in 
whole  or  in  paxt,  in  trust  or  for  the  benefit  of  any  charitable  uses  or 
trusts  to  be  executed  for  the  benefit  of  the  said  hospital,  or  otherwise 
connected  therewith ;  but  the  said  property  and  revenues  of  the  said 
(parity,  and  the  control;  management,  disposition,  and  disposal  of 
the  propertV}  revenues,  and  affairs  thereof,  and  t)f  the  hospital,  were 
entirely  and  altogether  vested  in  the  petitioners  as  a  distinct  and  inde* 
pendent  corporate  body,  by  virtue  of  the  aforesaid  letters-patent ;  that 
they  have  sdways  been  ready  and  willing  to  perform  their  duties  as 
governors  of  the  said  hospited ;  and  they  submitted  that  the  right  to 
appoint  the  head  master  of  *  the  said  grammar-school  was  vested  in 
them.  The  petition  prayed  that  the  order  confirming  the  Master's 
report  of  the  31st  January,  1837,  might  be  discharged,  so  far  as  the 
same  effected  the  estates,  property,  or  revenues  of  or  belonging  to  the 
said  hospital ;  and  that,  if  necessary,  it  might  be  declared  that  the 
petitioners'  powers  as  governors  of  the  said  hospital  are  not  affected 
by  the  71st  section  of  the  said  stat  5  &  6  Will.  4,  c.  76,  &c. 

Fooks  {RoU  was  with  him)  in  support  of  the  petition.  I  submit, 
that  there  being  a  separate  corporation  of  the  ffovemors  of  St  John's 
Hospital,  though  consisting  of  the  municip^  corporation  and  the 
recorder,  that  separate  corporation  was  not  within  either  the  letter* 
the  spirit,  or  the  mischief  that  was  intended  to  be  remedied  by  the 
Municipsil  Corporation  Act  The  71st  section  does  not  apply  to  a 
case,  unless  where  the  municipal  body  corporate,  as  a  bodv  corpwate 
named  in  either  Schedule  (A.)  or  (B.),  (interpretation  olauae»  sect 
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142,)  stood  solely,  or  together  with  any  person  or  persons  elected 
solely  by  such  body  corporate,  &c.,  seised  of  the  property  •—  that  is,  it 
applies  to  those  cases  where  the  estate  and  the  powers  of  such  body 
corporate  were,  by  the  act,  to  cease  and  determine  on  the  Ist  August, 
1836,  but  it  does  not  apply  to  a  case  where  there  is  a  body  corporate 
distinct  from  the  body  corporate  mentioned  in  Schedule  (A.)  or  (B.); 
and  in  this  case  the  letters-patent  created  a  distinct  corporation  of 
St.  John's  Hospital. 

[Lorb-Chancellor.  If  you  show  me  that  there  were  two  corpora- 
tions  of  the  mayor,  bailiffs,  and  commonalty,  I  will  grant  your  argu- 
ment The  grant  is,  that  the  mayor,  bailiffs,  commonalty,  and 
recorder  shall  bQ  trustees,  and  the  grant  does  not  afterwards  allude 
to  the  recorder,  no  more  than  it  does  to  the  aldermen.] 

I  should  feel  that  difficulty  if  the  recorder  had  been  a  member  of 
the  corporation ;  but  I  submit,  that  his  not  being  a  member  of  the 
municipal  corporation,  and  being  a  member  of  St  John's  Hospital 
corporation,  clearly  proves  that  the  two  corporations  were  not  iden- 
tical, but  were  distinct,  and  had,  and  still  have,  a  separate  existence* 
Distinct  accounts  also  were  kept  of  the  estates  of  the  hospital,  and  the 
government  of  it  was  distinct 

FoUeit^  for  the  trustees  appointed  under  the  reference.  The  a|V?a- 
ment  of  the  other  side  is  more  one  of  words  than  of  substance.  The 
charter  provided  no  means  of  succession  for  the  subincorporation, 
except  by  the  continuing  of  the  municipal  corporation.  It  is  dear, 
therefore,  that  if  there  is  any  substantial  body  presenting  this  petition, 
it  is  the  municipal  corporation ;  and  if  it  be,  it  is  not  identical  with 
the  old  corporation,  for  now* the  recorder  is  a  member  of  the  corpora- 
tion. The  other  side  say  that  this  case  is  not  within  the  act,  because 
the  recorder  is  a  member  of  the  subincorporation.  I  submit  that  this 
is  the  very  case  that  was  contemplated  by  the  71st .  section.  The 
recorder  is  either  a  member  of  the  corporate  body,  or  he  is  elected  by 
the  corporate  body ;  so  that  then,  if  we  get  rid  of  the  new  name  of 
^  St  John's  Hospital,"  we  have  disposed  of  the  whole  of  the  argu- 
ment But  there  is  nothing  in  the  statute  which  excludes  the  case  of 
a  subincorporation  from  the  operation  of  the  act  The  72nd  and  73d 
sections  confirm  this  view  of  the  case ;  and  if  the  other  side  succeeded 
in  their  argument,  the  municipal  corporation  would  be  the  very  per- 
sons to  manage  this  property.  The  92nd  section  shows  that  no 
money  of  any  kind  is  to  be  received  by  this  body  but  what  is  to  form 
part  of  the '^borough  fund;"  which'proves  that  the  act  had  consi- 
dered, that  by  the  previous  sections  it  had  taken  out  of  the  corpora- 
rations  every  property  other  than  municipal  property.  I  submit,  there- 
fore, that  this  case  is  within  the  letter  of  the  a£t  of  parliament;  but 
if  there  be  any  doubt  of  that,  it  is  clearly  within  the  meaning  to  be 
eollected  firom  the  context  and  from  the  spirit  of  the  act  But,  lastly, 
I  submit  that  it  might  be  a  very  great  doubt  whether  such  a  corpora- 
tion as  the  present  could  form  the  subincorporation  of  the  Hospital 
of  St  John,  for  the  recorder  is  now  appointed  by  the  crown,  and  the 
whole  natme  of  the  municipal  body  is  altered. 
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RoU^  in  reply.  This  case  is  clearly ^not  within  the  words  of  the 
Tlst  section  ;  and  the  only  question  is,  whether  it  is  within'  the  mis- 
chief. 

[Lord  Chancellor.  Had  this  subincprporation  a  distinct  ileal  ?] 
Yes ;  and  I  submit,  that  even  if  the  recorder  had  been  omittedi 
there  would  have  been  two  distinct  corporations*  But  looking  at  the 
case  as  it  really  existed,  it  is  clear  that  the  municipal  corporation  was 
not  seised  of  this  property  on  the  1st  August,  1836,  within  the  mean- 
ing of  the  act,  for  the  recorder  was  jointly  seised  with  them.  Then  is 
this  case  within  the  spirit  of  the  act  ?  It  is  not  correct  to  say  that 
this  statute  was  passed  to  correct  abuses  in  charities  generally ;  it 
was  only  intended  to  correct  abuses  in  the  administration  of  estates 
vested  in  municipal  corporations.  The  corporation  of  the  Hospital 
of  St  John,  was  not  a  municipal  corporation.  In  the  case  of  Doe  v. 
Norton,  11  M.  &  W.  913,  the  corporations  v^e  identical ;  and  Farkei 
B.,  said,  p.  927,  ^  It  has  occurred  to  us  as  a  matter  of  considerable 
doubt,  whether  this  section,  section  71,  applies  to  the  present  case, 
because  the  municipal  body  corporate  of  Bnstol  did  not  stand  seised 
of  any  land.  It  was  a  separate  corporation,  with  a  distinct  name  of 
incorporation  and  a  distinct  corporate  seal,  that  was  seised  of  the  land 
in  question,  though  the  natural  members  of  the  body  corporate  were 
the  same  as  those  who  constituted  the  municipal  corporation."  But 
here  the  corporations  are  not  identical.  The  other  side  say  that  it  is 
doubtful  whether  the  subincorporation  exists ;  and  this  depends  upon 
two  other  doubts  —  whether  the  old  corporation  exists,  and  whether 
the  recorder  exists.  The  first  fallacy  is,  that  the  present  corpora- 
tion is*  a  new  corporation.  It  has  been  decided  over  and  over  again 
that  a  breach  of  trust  in  the  old  corporation  coold  be  fixed  upon  the 
new ;  and  Lord  Langdale  would  not  listen  to  my  argument  for  the  ' 
corporation  of  Leicester,  in  a  case  of  breach  of  trust,  that  they  were  a 
new  corporation,  and  therefore  not  liable.  But  further:  I  submit, 
that  even  if  the  corporation  of  Exeter  was  annulled,  still,  if  a  body 
called  ^  the  mayor,  aldermen,  and  common  council "  continued,  the 
corporation  of  St  John's  would  stUl  exist  Next,  as  to  the  recorder, 
nothing  depended  upon  the  mode  of  appointment  of  the  recorder* 
It  was  only  necessary  that  he  should  be  the  recorder  of  Exeter  to 
entitle  him  to  be  a  member  of  the  corporation  of  St  John's. 

Lord  Chancellor,  (Lord  St  Leonards.)  The  corporation  of 
Exeter  existed  under  the  title  of  "  the  mayor,  bailiffs,  and  common- 
altj^"  and  under  that  title  it  is  dealt  with  by  the  Municipal  Corpora- 
tion Act;  and  in  the  second  part  of  schedule  (A.)  it  is  styled  '^  the 
mayor,  bailiffs,  and  commonalty  of  the  city  of  Exeter."  Certain 
estates  having*  been  dedicated  to  charitable  purposes,  a  charter  was 
granted,  declaring  that  the  governors  of  the  Hospital  of  St  John 
should  be  ''  the  mayor,  recorder,  aldermen,  and  common  council  of 
the  said  city  for  the  time  being,"  and  they  were  incorporated  by  that 
style.  Now,  they  were  inco]:porated  expressly,  by  the  first  part  of  the 
charter,  (the  license,)  by  the  style  of  "  the  mayor,  bailiffs,  and  com- 
monalty."   Now,  I  take  it  that  that  might  be  considered  either  as  a 
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separate  corporation,  or  as  consisting  of  the  same  members.  I  foo- 
lieve  the  city  of  London  to  be  a  corporation,  not  only  as  the  city  of 
London,  but  also  as  trustees  for  charities.  There  are  many  such 
cases.  Bristol  is  one,  where  the  same  component  parts  were  consi- 
dered to  form  a  new  corporation  for  other  purposes,  having  a  distinct 
seal  or  name  for  these  purposes ;  yet  the  court  has  treated  them  as 
existing  corporations.  The  question  is,  whether  they  were,  as  such, 
aflected.by  this  act  of  parliament 

The  cases  which  have  been  referred  to  do  not  touch  this  question, 
for  there  were  not  only  demises  by  the  old  and  new  corporations,  but 
this  further  fact,  that  the  court  was  only  dealing  with  the  legal  estate, 
and  they  were  of  opinion  that  it  was  not  divested ;  but  I  observe, 
that  not  one  of  the  judges  at  all  dissented  from  the  doctrine  that  the 
trust  or  equitable  interest  might  be  dealt  with  under  the  act.  First, 
it  may  be  a  considerate  question  whether  this  corporation  of  St. 
John's  exists  9,t  all.  No^oubt  there  is  a  corporation  of  Exeter  —  no 
doubt  there  are  aldermen,  and  in  a  sense  common  councilmen,  and  a 
recorder ;  but  though  they  exist,  they  do  so  in  a  very  different  quality ; 
ihey  have  the  same  name,  but  are  different  persons.  The  crown  now 
names  the  recorder ;  the  whole  body  are  differently  elected ;  they  are, 
therefore,  a  distinct  body ;  and  whether  the  former  corporation  can 
be  considered  as  existing  after  their  constitution  has  been  so  changed 
by  parliament,  I  do  not  take  upon  myself  to  decide  ;«but  the  question 
is,  whether  they  fall  within  the  act  of  parliament.  I  unders^nd  the 
argument  in  favor  of  the  old  corporation  of  St  John's  Hospital  to  be, 
that  the  act  of  parliament  does  not  pretend  to  deal  with  trusts  gene- 
rally ;  that  though  abuses,  may  exist,  yet,  unless  the  case  comes 
within  the  Municipal  Corporation  Act,  1  cannot  deal  with  it 

Now,  the  act  of  parliament  is  singularly  framed.  By  sect  1, 1 
observe  that  it  repeals  so  much  of  all  law  statutes  and  usages,  and  so 
much  of  all  royal  and  other  charters,  grants,  and  letters-patent,  as  are 
inconsistent  with  or  contrary  to  the  provisions  of  this  act  So  that, 
in  point  of  fact,  if  I  find  any  part  of  the  charter  inconsistent  with  the 
act,  it  is  repealed.  It  was  foreseen  that  many  of  these  corporations 
held  estates  in  trust  for  charities,  and  that  there  had  been  great  abuses 
in  the  management  of  them,  and  it  was  thought  proper  not  to  suffer 
them  longer  to  continue  trustees.  The  object  of  the  legislature  was 
to  prevent  the  same  body  who  had  the  control  of  the  municipal  fund 
from  managing  the  charity  trusts.  It  has  been  argued,  that  unless  I 
can  find  the  legal  estate  in  the  municipal  corporation,  I  cannot  deal 
with  it  Now,  I  do  not  apprehend  it  to  be  necessary  to  show  that 
the  legal  estate  would  pass  out  of  the  municipal  corporation,  ^ut 
the  clause  upon  which  the  whole  depends  is  sect  71.  That  section 
recites  —  "  Whereas  divers  bodies  corporate  now  stand  seised  or  pos- 
sessed of  sundry  hereditaments  and  personal  estate  in  trust,  in  whole 
or  in  part,  for  certain  charitable  trusts,  and  it  is  expedient  that  the 
administration  thereof  be  kept  distinct  from  that  of  the  public  stock 
and  borough  fund."  It  was  supposed,  therefore,  that  estates  vested 
in  bodies  corporate,  which  they  held,  in  whole  or  in  part,  for  charita- 
ble purposes,  would,  unless  otherwise  provided  for,  be  drawn  into  the 
public  fund  of  the  corporate  body. 
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The  act  assumes  that  such  charitable  funds  would  have  beccmie 
mixed  with  the  ^  borough  fund/'  unless  a  provision  was  made  for  its 
going  in  a  contrary  channel;  and  that  provision  is  —  ^  that  in  every^ 
borough  in  which  the  body  corporate,  or  any  one  or  more'  of  the 
members  of  such  body  corporate,  in  his  or  their  corporate  capacity, 
now  stands  or  stand  solely,  or  together  with  any  person  or  persons 
elected  solely  by  such  body  corporate,  or  solely  by  any  particular 
number,  class,  or  description  of  members  of  such  body  corporate, 
seised  or  possessed,  for  any  estate  or  interest  whatsoever,  of  any 
hereditaments,  or  any  sums  of  moneyj  chattels,  securities  for  money, 
or  any  other  personal  estate  whatsoever,  in  whole  <Hr  in  part,  in  trust 
or  for  the  benefit  of  any  charitable  uses  or  trusts  whatsoever,  all  the 
estate,  right,  interest,  and  title,  and  all  the  powers  of  such  body  cor- 
porate, or  of  such  member  or  members  of  such  body  corporate,  in 
respect  of  the  said  uses  and  trusts,  shall  continue  in  the  persons  who, 
at  the  time  of  the  passing  of  this  act,  are  such  trustees  as  aforesaid, 
notwithstanding  that  they  may  have  ceased  to  hold  any  office  by 
virtue  of  which,  before  the  passing  of  this  act,  they  were  such  trus- 
tees, until  the  1st  August,  1836,  or  until  parliament  shall  otherwise 
order,  and  shall  immediately  thereupon  utterly  cease  and  determine." 
Now,  it  would*be  admitted  that  if,  instead  of  creating  a  new  corpo- 
ration, the  charter  of  the  crown  had  gone  to  authorize  the  municipal 
corporation  to  manage  this  trust  property,  then  this  case  wonld  have 
been  within  this  act  of  parliament,  for  they  would  be  standing  solely 
seised  or  possessed  of  this  property,  in  trust,  or  for  the  benefit  of  those 
charities  of  St  John's  Hospital ;  and  the  same  body  would  also  have 
bad  other  corporate  property,  which  would  form  the  <'  borough  fund." 
I  apprehend,  that,  under  those  circumstances,  it  would  be  perfectly 
dear  that  this  act  would  apply. 

Now,  what  is  the  distinction  between  that  case  and  the  present  ? 
Why,  only  this  —  that  here  the  chEirter  constitutes  the  corporation  by 
the  sanft  name,  but  with  the  introduction  of  a  new  party — the 
recorder.  Now,  whether  the  recorder  be  or  be  not  considered  a  part 
of  the  municipal  corporation,  it  comes  very  much  to  The  same  thing ; 
he  is  an  officer  of  the  corporation,  if  he  be  not  a  member  of  it ;  but 
now  he  is  a  member  of  the  corporation,  and  the  question  is,  does  the 
act  hit  that  case  ?  Are  the  mayor,  bailiffs,  and  commonalty  of  the 
city  of  Exeter,  with  the  addition  of  the  recorder,  gone  as  a  corpora- 
tion for  charitable  purposes  ?  What  are  the  words  ?  [His  lordship 
again  read  the  71st  section,  and  proceeded :]  Therefore  the  intention 
was,  not  only  that  the  act  should  apply  where  the  corporate  body 
stood  seised  for  charitable  purposes,  but  also  where  any  particular 
member  of  that  body  in  his  corporate  capacity  stood  solely  so  seised. 
Perhaps,  in  strictness,  this  would  not  hit  the  present  case ;  for  neithei 
the  body  corporate  nor  any  member  of  that  body  stood  solely  seised 
of  this  charity  property.  But  then  the  act  goes  on,  «  or  together  with 
any  person  or  persons  elected  solely  by  such  corporate  body,"  &c. 
They  were  not  solely  seised,  therefore,  as  a  general  corporate  body, 
but  they  were  a  body  consisting  of  the  same  individuals,  with  the 
addition  of  the  recorder.    Then  they  are  a  body  corporate,  together 
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with  a  person,  namely,  the  recorder,  who  is  elected  by  that  body  cor^ 
porate ;  and  I  am  of  opinion  that  it  is  a  caae  directly  within  the  act 
of  parliament 

What  is  there  in  the  act  of  parliament  to  exclude  this  case  from 
it?  That  it  was  intended  to  provide  for  this  case  is  perfectly  clear; 
for  the  undoubted  intention  was,  that  if  a  municipal  corporation  was 
found  to  be  trustees,  as  a  corporate  body,  of  property  for  charitable 
purposes,  these  charitable  purposes  were  no  longer  to  be  intrusted  to 
them.  Here  it  is  said  that  the  corporate  body,  and  the  body  forming 
the  charity  trustees,  were  not  the  same  body.  <  The  only  difference 
between  them  is,  <'  the  recorder,"  and  he  was  a  person  elected  by  the 
municipal  corporation.  It  appears  to  me,  therefore,  that  according  to 
the  provisions  of  this  act  of  parliament,  coupled  with  the  interpreta- 
tion clause  as  to  "  trustees,''  the  present  case  is  clearly  within  the 
meaning  of  the  act,  although  the  argument  on  the  other  side  was 
very  ingenious ;  and  I  am  confirmed  in  my  construction  of  it  by  the 
72d  and  73d  sections. 

Petition  dismissed^  witka^  costs. 


Baldwin  v.  Rooers.^ 

March  7, 1853. 

Will —  Gift  to  Cousins  —  Period  for  ascertaifdng'  Class. 

A  testator  ffaye  property,  after  the  failare  of  prior  Ifanitations, "  unto  my  fizBt  ooaiins  hy  tty 
mother'sside,  ana  the  issue  of  such  of  them  as  may  happen  to  he  dead,  per  stirpeB^  and  to 
their  heirs,  eatecutors,  administrators,  and  assigns  forever,  as  tenants  hi  common : "  — 

Edd,  that  the  words  "  and  the  issue/'  &c^  did  not  make  the  class  ascertainable  jAfutwro^  but 
that  the  first  cousins  ex  parte  tnatemd,  living  at  the  testatoi^s  death,  took  vestedf  interests, 
liable  to  be  divest^  pro  taido^  so  as  to  let  in  all  other  first  consins  bom  before  the  period 
of  distribution.    ^ 

Robert  Henshaw  made  his  will,  dated  the  17th  May,  1779,  and 
thereby  devised  and  bequeathed  his  real  and  personal  estate  to  trus- 
tees, upon  trust  for  his  wife,  Mary  Henshaw,  for  her  life,  subject  to 
certain  trusts  for  raising  portions  lor  his  children,  and  then  proceeded 
as  follows :  —  "  And  from  and  after  the  death  of  my  sarid  wife,  I  give, 
devise,  and  bequeathe  all  and  singular  the  said  messuages,  lands,  tene* 
ments,  hereditaments,  and  premises,  reed  and  personal  estate,  what* 
soever  and  wheresoever,  and  every  part  thereof,  unto  such  of  my 
children  as  shall  be  then  living,  and  the  issue  of  such  of  them  as  may 
happen  to  be  dead,  in  such  parts,  shares,  and  proportions  as  my  saia 
wife,  if  living,  shall,  by  any  deed,  &c.,  give,  limit,  direct,  or  appoint 
the  same;  and.  for  want  of  such  deed,  will,  or  appointment,  then  in 
trust  for  my  said  children,  equsdly  to  be  divided  between  them,  share 

1 17  Jot.  267. 
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and  share  alike,  as  tenants  in  common,  and  not  as  joint  •tenants,  and 
per  stirpes^  and  not  per  capUa.  But  in  case  I  shall  have  no  child  or 
children  living  at  the  time  of  my  decease,  or  in  case  they  shall  all  die 
before  attaining  their  respective  ages  of  twenty-one  years,  then  I  give 
unto  my  said  wife,  Mary  Henshaw,  the  snm  of  2,000^  absolately  to 
her  own  use ;  and  I  also  give,  devise,  and  bequeathe  the  same  mes« 
suages,  lands,  tenements,  hereditaments,  and  premises,  real  and  per* 
.sonal,  and  every  part  thereof,  to  my  said  wife,  Mary  Henshaw,  and  her 
assigns,  for  and  during  the  term  of  her  natural  life ;  and  from  and 
after  her  death,  I  give,  devise,  and  bequeathe  the  same,  and  every 
part  thereof,  unto  and  to  the  use  of  my  sister,  Elizabeth  Henshaw, 
and  to  such  of  the  issue  of  her  body  lawfully  to  be  begotten  as  she 
shall  by  deed  or  will  give  the  same  unto ;  and  in  default  of  such 
appointment,  then  share  and  share  alike,  per  stirpes^  and  not  per  cap* 
Uoj  and  to  their  issue ;  and  in  default  of  such  issue  as  aforesaid  of 
myself  and  my  said  sister,  or  upon  their  total  extinction  under  twenty- 
one  years  old,  I  give,  devise,  and  bequeathe  the  same,  and  every  part 
thereof,  unto  my  first  cousins  by  my  mother's  side,  and  the  issue 
of  such  of  them  as  may  happen  to  be  dead,  per  stirpes j  and  to  their 
heirs,  executors,  administrators,  and  assigns  for  ever,  as  tenants  in 
common,  and  not  as  joint  tenants,  subject  to  and  chargeable  with  the  * 
several  legacies  and  sums  of  money  hereinafter  given."  The  testator 
tiien  gave  legacies  to  his  wife's  two  brothers  and  three  sisters,  (who 
with  the  testator's  wife,  were  all  first  cousins  of  the  testator  by  his 
mother's  side,)  and  declared  that  the  legacies  were  given  *'  upon  con- 
dition only  that  I  and  my  said  sister,  Elizabeth  Henshaw,  shall  both  die 
without  issue ;  iot  in  case  I  or  my  said  sister  shall  leave  any  issue 
behind  me  or  her  at  the  time  of  our  respective  deaths,  or  in  ventre  sa 
merCy  who  shall  live  to  attain  the  age  of  twenty-one  years,  then  I 
revoke  and  make  void  all  and  every  the  said  last  mentioned  legacies 
and  sums  of  money."  The  testator  died  in  1781,  leaving  no  issue* 
His  sister;  Elizabeth  Henshaw,  died  in  1800,  unmarried.  The  testa- 
tor's widow  died  in  1834.  The  testator  had  at  his  death  fourteen 
first  cousins  on  his  mother's  side,  of  whom  his  wife  was  one.  Three 
of  them  died  without  issue  in  the  lifetime  of  his  sister ;  seven  more 
died  without  issue  in  the  lifetime  of  the  widow ;  another  died  in  the 
widow's  lifetime,  leaving  issue ;  and  the  other  two  survived  the  widow. 
The  plaintiffs  had  become  entitled  to  the  interests  of  the  two  cousins 
who  survived  the  widow^  and  of  the  issue  of  the  cousin  who  died 
leaving  issue  in  the  widow's  lifetime ;  and  they  claimed  the  whole 
residuary  estate.  The  Attorney-Greneral  was  made  a  party,  because 
the  heir  at  law  could  not  be  found.  The  cause  Was  transferred  from 
the  paper  of  Sir  R.  T.  Kindersley,  V.  C,  to  that  of  the  lords  justices. 

Bx)lty  Q.  C,  and  Sidney  Smithy  for  the  plaintiffs.  The  question  is, 
whether  the  class  is  to  be  ascertained  at  the  death  of  'the  testator,  or 
of  his  sister,  or  of  his  widow.  We  say  at  the  death  %f  the  widow. 
The  rule  as  to  a  gift  to  children  applies  only  to  cases  where  the  testator 
has  in  conte^^pplation  to  give  to  the  children  of  some  particular  per^ 
son  —  where  he  has  in  view  the  parental  relation.    It  would  be  very 
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inconvenient  to  apply  the  rales  governing  a  gift  to  children  to  snch 
a  namerous  and  remote  class  as  cousins.  The  role,  that  a  gift  to 
next  of  kin  aftar  a  life-estate  applies  to  those  who  are  snch  at  the 
testator's  death,  depends  upon  the  expression  ^  next  of  kin,"  being  a 
technical  expression,  which,  like  ^  heirs  of  the  body,'^  needs  a  very 
strong  context  to  control  it  Here  there  is  nothing  to  control  the 
natural  meaning  of  the  words,  which  point  to  a  distribution  among  a 
class  to  be  ascertained  upon  the  failure  of  the  prior  limitations.  MU" 
Ur  V.  Eaton^  Coop.  272 ;  BuUer  v.  Bmhnellj  3  My.  &  K.  232.  Even 
if  the  gift  had  ended  with  ^  my  first  cousins  on  my  mother's  side," 
the  whole  scope  of  the  will  would  show  that  the  class  was  to  be 
ascertained  at  the  widow's  death ;  but  the  subsequent  words  referring 
to  the  contingency  of  cousins  dying  in  the  widow's  lifetime,  leave  no 
doubt  upon  it 

Matins^  Q.  (7.,  for  the  real  and  personal  representatives  of  the  seve^ 
ral  cousins  who  died  without  issue  in  the  widow's  lifetime.  When 
there  is  a  gift  to  one  for  life,  then  to  a  dsaSyprimd  facie  all  persons 
who  are  members  of  that  class  at  tiie  testator's  death,  take  vested 
interests.  The  fact,  that  the  gift  to  the  class  is  contingent  on  an 
*  event  which  may  not  happen,  does  not  alter  the  rule.  Bird  v.  Luckief 
8  Hare,  301 ;  14  Jur.  1015 ;  SUrt  v.  Hotel,  5  Bing.  N.  C.  434 ;  Oun^ 
dry  V.  Piimiffery  1  De  G.,  M.,  &  G.  502 ;  s.  o.  11  Eng.  Rep.  63.  The 
construction  contended  for  by  the  plain tiffe  is  inconvenient,  as  it  would 
make  the  property  inalienable  during  the  widow's  life.  There  are  no 
words  in  the  gift  pointing  to  ascertaining  the  class  at  a  future  period. 
The  limitation  to  the  issue  is  introduced  to  prevent  lapse ;  it  is  a  mere 
substitution  of  issue  for  their  parents. 

BagffoMai^,  (with  Matins.)  When  the  testator  meant  a  class  to  be 
ascertained  at  the  widow's  death,  he  said  so.  He  in  terms  gives  the 
property  to  such  of  his  own  children  as  should  be  living  at  her  death. 

[Knight  Bruce,  L.  J.     That  observation  is  very  material.] 

JEL  C.  JoneSf  for  the  personal  representative  of  the  two  cousins  who 
died  in  the  widow's  lifetime,  one  of  whom  survived  the  sister.  The 
first  part  of  the  gift,  taken  alone,  would  give  vested  interests  to  all 
cousins  living  at  the  testator's  death.  Miadleton  v.  Messenger^  5  Ves. 
136.  That  the  gift  is  to  take  effect  on  a  contingency  does  not  alter 
the  rule.  Bird  v.  Luckiej  tJn  snp.  The  subsequent  words  do  not 
make  the  class  ascertainable  infuturo;  for  "  them"  is  referential,  and 
shows  that  the  cousins  whose  issue  were  to  take  were  themselves  ob» 
jects  of  the  gift.  See  Gray  v.  Oarmanj  2  Hare,  268 ;  7  Jur.  275. 
The  gift  to  the  issue  is  substitutionary ;  and  there  being  no  issue,  the 
original  gift  remains  undiveeted.  Marvey  v.  SP Lauchlan,  1  Price, 
264;  SaUsbwryy.  PeUy,  3  Hare,  86;  7  Jur.  1011.  If,  however,  the 
class  is  to  be sicertained  infuturo,  it  should  be  at  the  death  of  the 
sister,  for  the  contingency  on  which  the  testator  gives  the  property 
to  his  cousins  is  the  failure  of  issue  of  himself  and  sistc]^  which  took 
place  on  his  sister's  death. 
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.  SandifSi  for  the  persoaal  representative  of  the  widow.  The  gift 
over»  afier  the  limitations  to  the  nater  and  her  issue,  is  void  as  to  the 
personal  estate.  If  not,  then  the  shares  of  the  cousins  vested  at  the 
death  of  the  testator ;  and  the  limitations  over  in  favor  of  their  issue 
having  failed,  the  shares  of  those  who  died  without  issue  in  the  wi- 
dow's lifetime  are  undisposed  of*  If,  however,  the  court  is  against 
me  on  both  these  points,  the  widow  is  entitled  to  a  share  as  a  first 
cousin,  though  she  was  tenant  for  life. 

[Knight  Bkucb,  L.  J.    Nobody  seems  to  dispute  that] 

WickenSf  for  the  Attomey-GeneraL 

BoUf  in  reply. 

Knight  Bruce,  L.  J.    The  testator  in  this  case  neither  at  the  time 
of  making  his  will  nor  at  any  time  afterwards  had  any  issue.     His 
sister  survived  him,  but  died  without  having  ever  married ;  and  she 
was  survived  by  the  testator's  widow,  who  recently  died.     Applying 
my  observations  to  that  state  of  things,  and  looking  at  every  woid 
of  this  will  from  beginning  to  end — that  is,  not  alone  at  the  pas- 
sages immediately  concerning  the  gift  with  which  we  are  now  dealing, 
but  at  those  also  which  immediately  concern  the  postponed  legacies 
*^  I  think,  whatever  be  the  construction  of  the  gift  to  the  testator's 
first  cousins  in  other  respects,  it  was  not  void  for  remoteness,  either 
as  to  the  real  or  personal  estate  of  the  testator,  but  fell  within  the 
rules  of  law.     The  next  question  is  as  to  the  meaning  of  the  gift  ^  to 
my  first  cousins  by  my  mother's  side,  and  the  issue  of  such  of  them 
as  may  happen  to  be  dead,  per  stirpes^  and  not  as  tenants  in  com- 
mon, their  heirs,  executors,  administrators,  and  assigns  forever." 
There  may  be  room  for  doubt,  possibly  at  least  for  reasonable  argu- 
ment, as  to  what  the  testator  meant  by  those  words,  but  there  is  not 
sufficient  strength  in  the  expressions  to  warrant  the  court,  in  my  opi- 
nion, m  oeparting  from  that  which  is  the  fNresumption  of  the  mean- 
ing, namely,  that  it  takes  in  all  persons  who  answer  the  description 
of  first  cousins  on  the  mother's  side,  either  at  the  death  of  the  testa- 
tor or  afterwards,  before  the  period  of  distribution,  which  period  here 
has  happened  to  be  the  death  of  the  widow.     I  think  that,  as  in 
Walker  v.  ^hore^  IS  Ves.  122,  and  various  other  cases  before  and 
after  that  case,  the  effect  of  those  words,  <'  my  first  cousins  by  my 
mother's  side,"  if  standing  alone,  would  be  to  give  title  to  all  the  first 
cousins  on  the  mother's  side  to  participate,  whether  consisting  only 
of  those  living  at  the  death  of  the  testator,  or  consisting  of  those  and 
any  which  might  be  added  to  them  by  subsequent  births  before  the 
period  of  distribution,  which  subsequent  births  did  not  happen  in  the 
present  case.     There  is  not  sufficient  to  limit  them  to  such  cousins 
only  as  should  be  living  at  the  period  of  distribution.     Then  comes 
the  question^  of  some  difficulty,  as  to  the  meaning  of  the  words  ^'  and 
the  issue  of  such  of  them  as  shall  happen  to  be  dead  "  —  words  which 
in  my  view  of  the  will,  can  only  apply  to  one  fourteenth  share,  there 
having  been  only  one  of  the  fourteen  cousins  who  died  before  the  death 
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of  the  widow,  leaving  issue.  It  seems  to  me  to  be  a  difBcnlt  qnes- 
tion  whether  that  fourteenth  share  belongs  to  the  personal  estate  of 
the  first  cousin  who  so  died,  or  to  the  issue  of  that  first  cousin ;  but 
I  understand  the  record  to  be  so  constructed  that  we  cannot  decide 
that.  Whatever  decree,  therefore,  is  drawn  up,  must  be  a  decree  rais- 
ing and  keeping  open  that  question,  which  we  are  not  now  in  a  con- 
dition to  decide.  I  need  hardly  add,  that  whatever  in  some  instru- 
ments, may  be  the  meaning  to  be  ascribed  to  the  term  ^  first  cousin," 
in  this  particular  will,  the  testator  himself  has  shown  that  he  means 
by  that  term  only  the  children  of  uncles  and  aunts,  using  those  terms 
in  the  simplest  and  strictest  meaning  of  the  expressions. 

Turner,  L.  J.  I  concur  in  the  view  which  has  just  been  stated.  I 
think  the  testator  clearly  intended  that,  in  the  event  of  the  death  of 
bis  sister  leaving  no  issue,  the  corpus  of  the  property  in  which  she 
was  to  have  a  life  interest  was  to  go  to  his  first  cousins.  I  collect 
that,  from  his  having  given  legacies  to  certain  of  his  first  cousins,  on 
condition  only  that  he  and  his  sister  should  both  die  without  leaving 
issue.  I  thimi,  that  on  the  reasonable  construction  of  the  will,  the 
residue  is  tm  go  on  the  same  condition  as  the  legacies  do ;  and  the 
question  therefore  is,  what  persons  are  to  take  under  the  bequest,  ^  I 
give  and  devise  to  my  first  cousins  by  my  mother's  side,  and  the  issue 
of  such  of  them  as  shall  be  dead,  &;c.  Now,  an  argument  was  at* 
tempted  to  be  derived  from  the  gift  of  legacies  to  several  of  the  first 
cousins  as  importing  that  they  were  not  intended  to  take  the  residue. 
The  parties,  however,  to  whom  legacies  are  given  are  only  some  of 
the  first  cousins ;  and  the  gift  of  legacies,  being  to  some  only,  merely 
imports  a  preference  to  them ;  it  does  not  show  that  those  living  at 
the  testator's  death  are  not  to  take  the*  residuary  estate.  The  infer- 
ence from  convenience  is,  that  the  same  rule  should  be  applied  which 
applies  to  bequests  to  children,  and  by  which  afterborn  children,  are 
let  in.  It  has  been  argued,  however,  that  the  same  rule  does  not  ap- 
ply to  extend  a  bequest  to  first  cousins*  That  argument  was  not 
supported  by  authority,  and  I  am  not  disposed  to  attribute  much 
weight  to  it.  I  do  not  see  by  what  we  are  to  be  guided,  if  in  the  case 
of  a  gift  to  a  class  of  relations,  that  which  is  held  a  wise  rule  with 
regard  to  one  grade  of  relationship  is  not  to  be  so  held  with  regard  to 
another. 

Another  argun^ent  was  attempted  to  be  founded  on  the  words  of 
futurity  occurring  in  the  bequest ;  and  it  was  said  that  those  words 
import  futurity  in  the  gift.  No  doubt  words  may  be  used  which  indi- 
cate an  intention  to  refer  to  a  class  which  shall  exist  only  when  dis- 
tribution is  to  take  place ;  but  I  think  myself,  that,  according  to  the 
modern  authorities,  strong  words  are  necessary  for  that  purpose.  The 
modern  authorities  go  on  the  principle,  or  on  the  view  taken  in  the 
case  in  which  it  has  been  held,  that  where  a  testator  mentions  next 
of  kin  he  must  be  considered  as  meaning  the  gift  to  go  according  to 
law.  The  principle  is  stated  in  Seiffertk  v.  Badkantj  9  Beav.  370. 
What  is  said  there  is,  "At  the  time  the  wU  is  made,  it  is  necessarily 
uncertain  who  will  be  the  testator's  next  of  kin  at  tiie  time  of  hia 
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death.  If  at  the  date  of  his  will  he  has  children  who  are  his  next  of 
kin,  they  may  die  before  him,  and  give  place  to  his  brothers  and  sis- 
ters. If  at  the  date  of  his  will  he  has  brothers  and  sisters,  he  may 
afterwards  have  children  born  who,  at  the  time  of  his  death,  may  dis- 
place the  brothers  and  sisters..  Contingencies  of  this  sort  are  infinite, 
and  in  general  it  is  perhaps  probable  that  the  testator,  in  such  cases, 
means  only  to  provide  for  those  whom  he  does  mean,  to  benefit  in 
the  way  he  thinks  best,  and  then  to  add,  that  if  events  defeat  that 
particular  intention,  the  law  may  take  its  course*.  It  is,  indeed,  quite 
unnecessary  to  express  that,  because  the  law  will  make  its  distribu- 
tion without  any  direction ;  but  it  seems  to  me  more  probable,  and 
more  in  conformity  with  the  ordinary  habits  of  men,  that  he  should 
use  that  expression,  though  unnecessarily,  than  that  he  should  have 
meant  a  benefit  to  the  particular  persons  who  might  chance  to  be  bis 
next  of  kin." 

According  to  that  reasoning,  which  is  adopted  in  Jenkins  v.  Oower^ 
2  Coll.  537,  and  in  all  the  subsequent  cases  of  a  gift  to  next  of  kin, 
the  leaning  of  the  court  always  is  to  give  it  to  the  objects  living  at 
the  time  of  the  death  of  the  testator,  subject  to  open  so  as  to  let  in 
objects  subsequently  born  before  the  p^iod  of  distribution ;  and  I 
think  the  same  rule  should  be  observed  in  the  case  of  a  gift  to  first 
cousins,  I  do  not  think  it  necessary,  however,  to  decide  this  question 
now,  for,  in  truth,  no  words  of  futurity  are  here  anpexed  to  the  gift 
to  first  cousins.  ,  The  gift  is,  '^  to  my  first  cousins  by  my  mother'iB 
side."  Stopping  there,  the  gift  is  a  simple  gift  to  first  cousins,  which 
would  carry  the  property  to  all  the  .cousins  living  at  the  testator's 
death,  subject  to  letting  in  those  afterwards  born  before  the  period  of 
distribution.  Then  come  the  words  "  and  the  issue  of  such  of  them 
as  may  happen  to  be  dead ; "  but  those  words  only  refer  to,  and  do 
not  modify  or  alter,  the  class  entitled  under  the  previous  woids. 


Ashley  v.  Sewell.^ 

March  22,1 853. 

Chancery  Practice  Amendment  Act — Jurisdiction  under  Sect  45. 

A  married  woman,  donee  of  a  general  power  of  appointment  over  personal  property  com- 
prised in  her  marriage  settlement,  by  ner  will  appointed,  gare,  and  bequeathed  all  the  per- 
sonal estate,  whidi  1^  yirtne  of  any  power  or  authority,  or  by  virtue  of  any  separate  nght 
of  proper^,  she  was  competoit  to  dispose  of,  to  her  executors  therein  named,  npon  certaia 
trusts.  Ijpon  the  death  of  the  testatrix,  probate  of  the  will  was  granted  to  the  execnton, 
limited  to  the  testatrix^s  interest  in  the  property  over  which'she  had  a  power  of  disposition 
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^▼en  to  her  b^  llie  deed  cxeatfaiff  tiie  general  power,  and  which  by  the  will  she  had 
i^)pointed  and  disposed  of  accordingly,  but  no  further :  — 

JSdd^  that  the  court  had  jurisdiction,  nnder  the  45th  section  of  the  Chancery  Practice  Amend- 
ment Act,  15  &  16  Yict.  c.  86,  to  entertain  an  application,  by  a  beneficiary  under  die  will, 
for  a  summons,  requiring  the  executors  named  therein  to  show  cause  why  an  order  for  the 
administiation  of  ttie  peraoaal  estate  of  the  testatrix  should  not  be  made. 

By  the  marriage  settlement  of  Margaret  Cleave,  dated  in  August, 
1845,  a  sum  of  1,3002.  stock  in  the  SL  5$.  per  cent,  annuities,  and  sixty- 
seven  shares  in  the  British  Commercial  Insurance  Company,  were 
assigned  to  trustees,  upon  trust  for  the  separate  use,  without  power 
of  anticipation,  of  Margaret  Cleave,  for  her  life ;  and  after  the  death 
of  her  husband,  in  case  she  should  survive  him,  in  trust  for  the  said 
Margaret  Cleave,  for  her  own  use  and  benefit,  absolutely ;  but  in  case 
she  should  die  in  the  lifetime  of  her  husband,  then  in  trust  for  such 
persons  and  for  such  uses  as  she,  the  said  Margaret  Cleave,  should 
by  deed  or  will  (notwithstanding  her  coverture)  appoint ;  and  in  de- 
fault of  such  appointment,  then  upon  the  trusts  therein  mentioned. 

By  an  indenture,  dated  in  July,  1850,  and  made  upon  the  occasion 
of  the  sepailition  of  Mr.  and  Abs.  Cleave,  the  husband  covenanted 
with  the  trustees  therein  named  {inter  alia)  that  it  should  be  lawful 
for  Margaret  Cleave,  notwithstanding  her  coverture,  to  have,  hold, 
and  enjoy,  to  her  separate  use  and  benefit,  independently  of  her  hus- 
band, certain  articles  of  household  furniture,  which  her  husband 
thereby  agreed  to  give  up  to  her,  and  all  the  moneys,  clothes,  linen, 
household  goods  or  other  goods,  real  and  personal  estate,  chattels,  and 
effects,  of  what  nature  or  kin^  soever,  vested,  contingent,  or  rever- 
sionary, which  the  said  Margaret  Cleave  then  had  or  might  thereafter 
have  in  her  power,  custody,  or  possession,  or  which  she  might  at  any 
time  thereafter  purchase,  acquire,  or  be  possessed  of,  or  which  might 
be  given  or  bequeathed  to  her,  and  at  all  times  to  give,  bequeathe, 
order,  manage,  direct,  sell,  or  dispose  of  the  same,  or  any  of  them,  in 
such  manner,  to  all  intents  and  purposes,  as  if  she  were  a/eme  sole. 
Margaret  Cleave  afterwards,  by  her  will,  dated  the  17th  January, 
1851,  appointed,  gave,  devised,  and  bequeathed  all  her  household 
goods,  and  furniture,  plate,  linen,  &c.,  and  all  the  residue  and  personal 
estate  which  by  virtue  of  any  power  or  authority,  or  of  any  separate 
right  of  property,  she  w-as  competent  to  dispose  of,  to  the  trustees 
therein  named,  upon  trust  to  convert  and  invest,  and  then  to  apply 
the  annual  income  arising  from  the  resulting  investments  and  securi- 
ties for  the  maintenance  and  education  of  M.  S.  Sewell  during  her 
minority,  with  a  direction  to  accumulate  the  unapplied  income,  if  any 
for  her  benefit ;  and  after  the  said  M.  S.  Sewell  should  have  attained 
the  age  of  twenty-one  years,  then  upon  trust  to  convey  all  the  said 
property  of  the  testatrix  to  the  said  M.  S.  Sewell,  her  heirs,  executors, 
administrators,  and  assigns,  absolutely. 

Margaret  Cleave,  the  testatrix,  died  on  the  10th  April,  1851,  leaving 
her  husband  surviving ;  and  on  the  23d  May  following  probate  of  her 
will,  limited  so  far  as  concerned  all  the  right,  title,  and  interest  of  the 
testatrix  in  and  to  all  such  personal  estate  and  effects  as  she,  by  vir- 
tue of  the  said  above-mentiooed  indentures  of  marriage  settlemeat 
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and  separation,  had  a  right  to  appoint  and  dispose  of^  and  had  in  and 
by  her  said  will  appointed  or  disposed  of  accordingly,  but  no  further 
or  otherwise,  was  glranted  to  the  executors  named  in  the  said  wilL 
On  the  21st  January,  1853,  M.  S.  Sewell,  the  infant  legatee  named 
in  the  will  of  Margaret  Cleave,  by  her  next  friend,  applied  to  the 
Master  of  the  RoUs  for  a  summons,  under  the  4dth  section  of  the 
Chancety  Practice  Amendment  Act,  15  &  16  Viot  c  86,  requiring 
the  executors  of  Margaret  Cleave  to  attend  before  him  at  chambers 
for  the  purpose  of  showing  cause  why  an  order  for  the  administration 
of  the  personal  estate  of  the  testatrix,  Margaret  Cleave,  should  not  be 
granted.  Upon  it  appearing  that  an  order  had  been  refused,  under 
similar  circumstances,  in  the  case  of  In  re  WhUe^s  Estate^  (not  report- 
ed,) by  Sir  R.  T.  Kindersley,-  V.  C,  on  the  ground  that  the  act  did 
not  give  him  jurisdiction  to  make  one.  Sir  J.  Romilly,  M.  R.,  requested 
that  question  should  be  submitted  for  the  opinion  of  this  court. 

W.  M*  James,  Q.  C,  and  Kinglake,  in  support  of  the  jurisdiction. 
It  will  be  very  inconvenient  if  the  statute  should  be  held^not  to  apply 
to.  a  ease  of  this  nature,  and  the  only  result  will  be,  that  the  legatee 
will  be  put  to  the  more  expensive  course  of  filing  a  bill  or  daim. 
Sir  R.  T.  Kindersley,  V.  C,  in  refusing  the  application  in  Re  Whitens 
Estate,  proceeded  on  the  ground  that  the  proceeding  by  summons, 
under  the  4dth  section  of  th&  statute,  applied  only  where  the  applica- 
tion was  in  effect  to  have  the  general  personed  estate  of  the  deceased 
person  administered,  and  that  in  the  case  before  him  the  application 
was  in  effect  to  have  administered,  not  the  general  personal  estate 
of  the  donee  of  the  power,  but  the  trusts  of  the  deed  creating  the 
power.  It  is  submitted,  however,  that  the  donee  of  the  power,  by 
the  exercise  of  the  power,  had  in  effect  made  the  property,  the  subject 
of  the  power,  part  of  her  general  personal  estate.  It  was  so  held  in 
Ooodere  v.  Llaydf  3  Sim.  538 ;  1  Sugd.  Pow.  536 ;  and  it  appears  to 
have  been  so  considered  by  the  Ecclesiastical  Court  in  the  present 
case,  for  the  grant  made  to  the  executors  is  not  of  letters  of  admi- 
nistration with  the  will  annexed,  but- of  probate. 

Knight  Bruce,  L.  J.  It  is  admitted,  that  the  object  of  the  present 
application  can  be  obtained  by  the  more  expensive  course  of  filing  a 
bill  or  daim.  What  difference  can  it  make  to  proceed  under  the  sta- 
tute ?  My  only  doubt  is,  whether  the  husband  should  not  have  been 
served. 

Soundell  Palmer,  Q.  C,  and  Prendergast,  contrik.  It  is  submitted 
that  there  is  no  jurisdiction  given  to  the  court,  by  the  45tb  section  of 
the  statute,  to  make  an  order  which  does  not  extend  to  the  general 

Eersonal  estate  of  the  deceased  person ;  and  that  no  such  order  can  . 
e  made  where  the  administration  is  limited  to  a  particular  property. 
Here  the  property  sought  to  be  administered  is  not  the  general  per- 
sonal estate  of  the  deceased  person.  The  testatrix,  being  a  married 
woman  ^t  the  time  of  her  death,  could  have  no  general  personal  estate, 
and  therefore  the  Ecclesiastical  Court  has  limited  the  grant  of  probate 
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to  the  interest  which  the  testatrix  had  under  the  instrament  cneatiiig 
the  separate  property.  The  defendants  are  not  executord  or  admi- 
nistrators of  the  deceased  in  the  sense  meant  in  the  statute,  but  ap- 
pointees named  by  the  donee  of  the  power.  This  is  shown  by  the  fact, 
that  a  nominal  duty  only  is  required  to  be  paid  on  taking  out  a  pro- 
bate so  limited  It  is  contended,  that  any  decree  or  order  to  be  ob- 
tained from  the  court  must  be  a  decree  or  order,  not  for  the  purpose 
stated  in  the  statute,  of  actministering  the  trusts  of  this  lady's  will, 
but  of  administering  the  trusts  of  the  settlements  creating  the  powor. 
Before  it  will  do  this,  the  court  will  require  those  instruments  to  be 
proved  in  the  usual  manner.  It  will  not  act  simply  upon  the  produc- 
tion of  probate  of  a  will  made  in  exercise  of  a  power.  Rich  v.  Cookellj 
9  Ves.  376 ;  Ledgard  v.  Garland^  1  Curt:  286.  All  that  has  been  pro- 
duced here  as  a  foundation  for  the  order,  is  the  limited  probate  taken 
out  by  the  defendants.  The  hasband  has  not  taken  out  an  admir 
nistratio  cceterorwn^  and  he  is  not  before  the  court ;  but  it  is  submittedj 
that  if  the  accounts  are  to  embrace  choses  in  action  not  reduced  into 
possession  by  the  lady,  her  husband,  as  the  only  person  entitled  to 
general  administration,  should  be  present  Under  the  practice  upon 
bill  or  claim,  before  the  passing  of  this  statute,  no  such  accoiints 
would  be  directed  in  his  absence. 

Knight  Bruce,  L.  J.  The  next  friend  of  the  infant  legatee  in  this 
case  has  asserted,  in  a  compendious  and  inexpensive  mode,  that  which, 
beyond  all  possibility  of  question,  he  has  a  right  to  ask  and  obtain, 
by  a  longer  and  more  expensive  mode,  in  this  court ;  and  it  would 
therefore  be  a  matter  of  great  regret  if  the  convenient  and  useful 
enactment  which  he  asks  to  have  applied  to  his  case  should  not  be 
so  applied.  I  am  of  opinion,  however,  that  it  would  be  a  narrow 
construction  of  the  section  in  question  of'  the  statute  to  hold  that  it 
does  not  extend  to  this  case.  I  think  this  case  is  within  the  letter 
and  the  spirit  of  the  statute;  and  as  I  believe  my  learned  brother 
takes  the  same  view  of  the  question  as  myself,  we  must  request  coun- 
sel to  inform  the  Master  of  the  Bolls,  with  our  best  respects,  that  we 
consider  that  he  has  jurisdiction,  under  the  45th  section  of  the  statute, 
to  entertain  this  application.  With  that  intimation  of  our  opinion, 
the  case  will  be  remitted  for  the  consideration  of  his  Honor,  whether 
the  jurisdiction  should  be  exercised,  and  to  what  extent,  and  in  the 
presence  of  what  parties  exercised,  upon  the  api^ioation  before  him. 

Turner,  L.  J.,  concurred. 
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Burgess  v.  Burgess.^ 

Haich  18,  I85S. 

Jh/unctiofi'^  Trade  Marks* 

Where  the  manofactarer  of  an  article  of  trade  sells  it  ander  his  own  name,  and  the  article 
attains  great  celebrity  in  the  market  under  that  name,  the  manufacturer  does  not  thereby 
acquire  such  an  exclusive  right  in  the  use  of  the  name  or  title  under  which  the  article  has 
been  sold  as  to  jpieyent  the  use  of  it,  without  fraud,  by^  another  penon  having  the  same 
name,  in  the  sale  of  a  similar  article  manufactured  by  himself. 

For  upwards  of  forty  years  prior  to  1800|  John  Burgess,  deceased, 
the  father  of  William  Kobert  Burgess,  the  plaiutUf,  carried  on  busi- 
ness on  his  own  account,  as  an  "  Italian  warehouseman,"  at  a  shop 
or  warehouse  at  No.  107,  Strand.  In  1800  the  plaintiff  was  taken  into 
partnership  in  the  business  by  his  father,  and  from  that  time  till  1820, 
when  the  father  died,  they  continued  to  carry  on  such  partnership 
business  under  the  style  or  firm  of  ^'  John  Burgess  &  Son."  The  son^ 
who  was  the  sole  executor  and  residuary  legatee  named  in  the  wUl 
of  his  father,  then  succeeded  to  the  business,  which  he  had  ever  since 
continued  to  carry  on,  on  bis  own  sole  account,  but  under  the  same 
style  of  "  John  Burgess  &  Son,"  and  on  the  same  premises,  at  No. 
107,  Strand.  Amongst  the  articles  in  which  the  firm  originally,  and 
afterwards  the  plaintiff,  had  been  in  the  habit  of  dealing  was  a  fish 
sauce  called  ^  Essence  of  Anchovies,"  which  had  been  originally  ma- 
aufactured  by  John  Burgess,  the  father  of  the  plaintiff,  about  forty 
years  prior  to  1800,  and  which  had  been  ever  since  sold  by  him,  and 
the  firm,  and  the  plaintiff,  under  the  name  of  '^Burgess's  Essence  of 
Anchovies."  The  defendant,  William  Harding  Burgess,  the  son  of 
the  plaintiff,  after  being  for  many  years  employed,  at  a  salary,  upon 
the  business  premises  in  the  Strand,  by  his  father,  in  May,  1851,  upon 
the  occasion  of  a  disagreement  between  the  two,  left  his  father^s  ser* 
vice,  and  commenced  trading  on  his  own  account,  as  an  Italian  ware- 
houseman, at  No.  36,  King  William-street,  City. 

The  bill  alleged  that  the  defendant,  for  the  purpose  of  leading  the 
public  to  believe  that  he  was  the  same  Burgess  as  the  plaintiff,  and 
that  the  business  carried  on  by  the  defendant  in  King  William-street 
was  the  same  business  as  that  carried  on  by  the  plaintiff  in  the 
Strand,  or  an  offset  or  continuation  of  such  business,  had  caused  to 
be  placed  over  his  shop-front,  in  King  William-street,  the  words  "  W. 
H.  Burgess,  late  of  107,  Strand,"  and  on  each  side  of  the  door  of  such 
shop  or  warehouse  had  caused  to  be  fixed  a  metal  plate,  with  the 
words  "  Burgess's  Fish  Sauce  Warehouse,  late  of  107,  Strand ; "  and 
it  complained  also  that  the  defendant  was  selling  a  fish  sauce  pur- 
porting to  be  <'  Burgess's  Essence  of  Anchovies,"  but  at  a  lower  price 
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than  that  of  the  articde  sold  by  the  plaintiff  under  the  same  description 
or  title,  and  that  such  sauce  was  offered  for  s€de  by  the  defendant  in 
bottles  similar  in  size  and  shape  to  the  bottles  used  by  the  plaintifl^ 
accompanied  by  labels,  wrappers,  and  catalogues  bearing  a  general 
resemblance  to  those  used  by  the  plaintiff  in  the  sale  of  his  essence 
of  anchovies ;  and  in  particular,  that  upon  such  Ifibels,  wrappers,  and 
catalofi^ues  the  essence  of  anchovies  sold  by  the  defendant  was  de- 
scribed as  '^  Burgess's  Essence  of  Anchovies,"  a  title  under  which  the 
article  sold  by  the  plaintiff  was  well  known,  and  had  long  enjoyed  a 
great  celebrity  in  the  market 

The  biU  then  charged  that  the  labels,  wrappers,  and  catalogues  so 
used  by  the  defendant,  and  particularly  the  words  ^'  Burgess's  Essence 
of  Anchovies  "  printed  thereon,  had  been  adopted  and  used  by  the 
defendant  with  the  fraudulent  object  of  deceiving  the  public,  and 
leading  persons  purchasing  the  sauce  ihanufactured  and  sold  by  the 
defendant  to  believe  that  they  were  purchasing  the  essence  of  ancho- 
vies manufactured  and  sold  by  the'  plaintiff  and  which  was  com- 
monly known  as  ^'  Burgess's  Essence  of  Anchovies."  The  bill  prayed 
that  the  defendant  might  be  restrained  by  injunctjpn  from  having  or 
continuing  on  his  shop-front  the  words  "  late  of  107,  Strand,"  and 
from  having  or  continuing  on  the  sides  of  the  door  of  his  shop  any 
plate  containing  the  words  ^  Burgess's  Fish  Sauce  Warehouse,  late 
of  107,  Strand ; "  and  also  from  selling  or  disposing  of,  or  causing  to 
be  sold  or  disposed  of^  any  sauce,  essence,  or  composition  manufac- 
tured by  or  for  him,  the  defendant,  and  described  as,  or  purporting  to 
be,  or  represented  as  being  *^  Burgess's  Essence  of  Anchovies ; "  and 
from  printing  or  using  those  words,  as  descriptive  of  the  article  manu- 
factured  by  himself,  either  upon  labels  or  wrappers  used  with  the 
bottles  in  which  the  article  was  sold  by  the  defendant,  or  in  the  advar- 
tisements,  circulars,  or  catalogues  published  by  the  defendant 

Upon  motion  being  made,  on  the  5th  October,  1852,  before  Sir  B. 
T.  Kindersley,  V.  C,  for  an  injunction  in  the  terms  of  the  prayer  of 
^the  bill,  his  Honor  granted  an  injunction  restraining  the  defendant 
from  continuing  over  his  shop-front  the  words  ^  late  of  107,  Strand," 
and  from  continuing  on  the  sides  of  his  shop-door  the  plate  with  the 
words  '<  Burgess's  Fish  Sauce  Warehouse,  late  of  107,  Strand,"  but 
refused  the  rest  of  the  motion.  The  plaintiff  now  moved,  by  way  of 
appeal  from  the  order  of  the  Vice-Chancellor,  for  that  paxt  of  the 
injunction  sought  which  had  been  refused  by  his  Honor. 

R  7%esigerj  Q.  C,  Campbell^  Q.  C,  and  W.  JR.  jSfoOre,  in  support 
of  the  appeal  motion.  The  question  here  is  simply,  whether  the  plain- 
tiff has  acquired  a  title  to  the  exclusive  use  of.tiie  words  ^  Burgess's 
Essence  of  Anchovies,"  to  designate  the  article  maAufactured  and 
sold  by  himself,  or  whether  any  other  persons  may  use  the  same  words 
for  describing  a  similar  article  manufoptured  and  sold  by  themselves. 
It  is  submitted  that  the  plaintiff  has  a  rififht  to  have  it  exclusively 
appropriated  to  his  own  manufacture.  If  the  question  had  arisen 
between  the  plaintiff  and  a  person  not  named  Burgess,  it  does  not 
admit  of  a  doubt  that  an  injunction  would  have  been  granted,  and 
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that  on  the  ground,  that  by  long  user  the  plaintiff  has  obtained  a  pro- 
perty in  the  title  i^  question.  So,  where  the  defendant  is  of  the  sanie 
name  as  the  plaintiff,  tilt  not  related  to  him.  Thus  in  Sgkes  v.  Sykes^ 
3  B.  &  Cr.  541 ;  5  D.  &  By.  292 ;  the  plaintiff  made  shot  belts  and 
powder  jflasks  with  the  words  ^'  Sykes's  patent"  upon  them,  although 
the  patent-right  had  expired ;  and  the  defendants  (one  of  whom  was 
named  8ykes)  having  marked  similar  goods  manufactured  by  them 
with  a  stamp  bearing  the  same  words,  and  closely  resembling  the 
plaintiff's  mark  in  every  respect,  it  was  held  that  an  action  would  lie, 
although  the  defendants  did  not  sell  the  goods  as  being  the  plaintiff's 
manufacture.  And  it  is  not  necessary  to  show  that  the  article  sold 
by  the  defendant  is  inferior  to  that  sold  by  the  plaintiff.  Thus,  in 
Blofield  V.  Payney  3  B.  &  Ad.  410 ;  where  the  declaration  stated  that 
the  plaintiff  used  certain  envelopes  for  metallic  bones,  of  which  he 
was  the  inventor  and  manufacturer,  which  envelopes  the  defendants 
imitated  upon  inferior  bones,  selling  them  as  the  plaintiff's,  whereby 
the  plaintm  was  prevented  from  selling  many  of  his  bones,  and  they 
were  depreciated  in  value  and  reputation,  it  was  held  that  the  plain- 
tiff was  entitled  to  damages,  although  he  did  not  prove  that  the 
defendant's  bones  were  inferior,  or  that  he  had  sustained  any  specific 
damage.  It  is  submitted  that  the  fact  of  there  being  relationship 
between  the  parties  can  make  no  difference  in  the  principle  on  which 
the  cases  go,  namely,  of  a  property  or  exclusive  right  in  the  plaintiff 
to  the  use  of  the  mark  or  title  in  question. 

[Knioht  Bruce,  L.  J.  The  law  upon  this  subject  is  as  old  aa 
Popham's  Reports.    See  Southern  v.  Eow^  Poph.  143, 144.] 

The  principle  upon  which  this  court  interferes  in  such  cases  by 
injunction  is  clearly  laid  down  in  the  case  of  Oroft  v.  Day^  7  Beav. 
84 ;  where  Lord  Langdale  is  represented  as  expressing  himself  to  the 
following  effect :  —  "  No  man  has  a  right  to  sell  his  own  goods  as  the 

Snoods  of  another.  You  may  express  the  same  principle  in  a  different 
orm,  and  say  that  no  man  has  a  right  to  dress  himself  in  colors,  or 
adopt  and  bear  symbols  to  which  he  has  no  peculiar  or  exclusive 
right,  and  thereby  personate  another  person,  for  the  purpose  of  induc- 
ing the  public  to  suppose  either  that  he  is  that  other  person,  or  that 
he  is  connected  with,  and  selling  the  manufacture  of,  such  other  per- 
souj  while  he  is  really  selling  his  own.  It  is  perfectly  manifest  that 
to  do  these  things  is  to  commit  a  fraud,  and  a  very  gross  fraud.  I 
stated  upon  a  former  occasion,  that,  in  my  opinion,  the  right  which 
any  person  may  have  to  the  protection  of  this  court  does  not  depend 
upon  any  exclusive  right  which  he  may  be  supposed  to  have  to  a 
particular  name,  or  to  a  particular  form  of  words.  His  right  is  to  be 
protected  against  fraud,  and  fraud  may  be  practised  against  him  by 
means  of  a  name,  though  the  person  practising  it  may  have  a  perfecik 
right  to  use- that  name,  provided  he  does  not  accompany  it  with  such 
other  circumstances*  as  to  effect  a  fraud  upon  others."  See  also  Perry 
V.  Truefity  6  Beav.  66.  It  is  true  that  in  those  cases  Lord  Langdale 
held  that  there  could  not  be  an  exclusive  right  or  property  in  the  use 
of  a  trade  mark  or  name,  but  that  fraud  on  the  part  of  the  defendant 
in  the  use  of  the  mark  or  name  was  a  necessary  ingredient  to  entitle 
the  plaintiff  to  an  injunction. 
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In  the  case  of  MUlingtan  v.  FoXj  3  My.  &  C.  338,  howevor,  the 
coart  held  that  there  is  a  title  to  trade  marks  independently  of  fiand, 
and  that  fraud  in  the  imitation  of  such  mark  H  not  necessary  to  enti* 
tie  the  owner  to  protection.  In  that  case  the  plaintiffs  had  used  cer- 
tain marks  on  steel  manufactured  by  them  for  a  great  length  of  time ; 
the  defendants  had  used  the  same  marks,  in  ignorance  of  the  fact  of 
any  exclusive  claim  by  the  plaintiffs,  or  even  of  the  existence  of  the 
plaintifis ;  and  it  was  proved  that  the  use  of  those  marks  was,  in  the 
trade,  very  generally  considered  as  indicative,  not  of  particular  makers, 
but  of  particular  qualities  of  steel.  Lord  Cottenham,  in  giving  judg- 
ment, after  observing  that  he  had  come  to  the  conclusion,  upon  the 
evidence,  that  the  plaintifis  had  a  title  io  the  marks  in  question,  said 
—  ^  In  short,  it  does  not  appear  to  me  that  there  was  any  fraudulent 
intention  in  the  use  of  the  marks.  That  circumstance,  however, 
does  not  deprive  the  plaintiffs  of  their  right  to  the  exclusive  use  of 
those  names."  And  his  lordship  therefore  decreed  a  perpetual  injunc- 
tion. [They  cited  also  Lewis  v.  Lcmgdot^  7  Sim.  421,  and  Knott  v. 
Morgan,  2  Kee.  213.] 

James  Bacon,  Q.  C,  and  May,  contra,  were  not  called  upon. 

Knight  Bruce,  L.  J.  All  the  Queen's  subjects  have  a  right,  if  they 
will,  to  manufacture  and  seU  pickles  and  sauces,  and  not  the  less  that 
their  fathers  have  done  so  before  them.  All  the  Queen's  subjects 
have  a  right  to  sell  them  in  their  own  name,  and  not  the  less  so  that 
they  bear  the  same  name  as  their  father ;  and  nothing  else  has  been 
done  in  that  which  is  the  question  before  us.  The  defendant  follows 
the  same  trade  that  his  father  follows  and  has  followed,  namely,  a 
manufacturer  and  seUer  of  pickles,  preserves,  and  sauces,  among 
which  is  one  called  '<  Essence  of  Anchovy."  He  carries  on  business 
under  his  own  name,  and  sells  essence  of  anchovy  as  <^  Burgess's  Es- 
sence of  Anchovy,"  of  which  name  it  is.  If  any  circumstances  of 
fraud,  now  material,  had  accompanied  and  were  continuing  to  accom- 
pany the  case,  it  would  stand  very  differently ;  but,  as  has  been  very 
correctly  said,  the  whole  case  lies  in  what  I  have  stated ;  and  the  only 
ground  of  complaint  is  the  great  celebrity  which,  during  many  years, 
has  been  possessed  by  the  elder  Mr.  Burgess's  essence  of  anchovy. 
That  does  not  give  him  such  exclusive  right,  such  a  monopoly,  such  a 
privilege,  as  to  prevent  any  man  from  making  essence  of  anchovy, 
and  selling  it  under  his  own  name.  Not  any  of  the  cases  cited  show 
that  there  is  here  any  ground  for  an  injunction.  Here,  even  had  I  a 
doubt  upon  the  matter,  it  would  be  impossible,  I  think  to  accede  to 
the  present  motion  —  a  mere  interlocutory  motion,  by  way  of  appeal, 
notice  of  which  is  not  given  till  ^March,  from  an  order  made  in  the 
preceding  October.  I  think  this  motion  should  be  refused,  with  costs, 
with  liberty  to  the  plaintiff  to  take  such  proceedings  at  law  as  he 
may  be  advised. 

Turner,  L.  J.  I  concur  in  the  opinion  that  the  motion  should  be 
lefused.    It  is  clear  no  man  can  have  any  right  to  represent  his  goods 
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as  the  goods  of  another ;  but  in  all  eases  of  this  kind  it  mnst  be  made 
out  that  the  defendant  is  selling  his  own  goods  as  the  goods  of  ano* 
ther.  Where  a  person  is  selling  goods  under  his  own  name,  and  ano* 
tber  person,  not  having  that  name,  is  using  it,  it  is  clear  that  he  so 
uses  it  to  represent  the  goods  sold  by  himself  as  the  goods  of  another; 
but  where  the  two  persons  have  the  same  name,  it  does  not  follow, 
that  because  the  defendant  sells  goods  under  his  own  name,  and  it 
happens  that  the  plaintiff  has  the  same  name,  he  is  selling  goods  as 
the  goods  of  the  plaintiff.  Looking  at  the  evidence  here,  it  is  clear, 
that  since  the  order  made  by  the  Vice-chancellor,  no  representation 
has  been  made,  on  the  part  of  the  defendant,  that  the  goods  he  is 
selling  are  the  goods  manufactured  by  the  plaintifL  1  think  this 
motion  must  be  refused,  with  costs,  the  plaintiff  having  liberty  to 
apply  to  a  court  of  law,  as  he  may  be  advised. 

Appeal  dUmssedy  with  costs. 


AvELiNo  V.  Martin.^  • 

March  18  and  23, 1853. 

Practice  under  the  Stat.  11  Geo.  4^1  WUl.  4,  c.  36,  r.  12—  Con- 
tempt —  Defendant  —  Service. 

KoUce  of  motion  for  an  order,  nndor  the  12th  mle  of  stat  11  Geo/ 4,  &  1  WilL  4,  c  36,  for 
the  defendant  to  remain  in  outody,  until  an  answer  or  farther  order  shonld  be  serred  npoa 
the  defendant 

H.  F.  Bristowb  moved  in  this  cause  exparte^  that  the  defendant, 
Matthew  Martin,  might  remain  in  custodv  until  answer  or  further 
order,  but  without  prejudice  to  the  plaintiff  availing  himself  of  any 
of  the  provisions  of  the  act  of  the  11  (3eo.  4,  &  1  Will.  4,  c.  36.  The 
circumstances  under  which  the  motion  was  made,  were  as  follows :  — 
A  suit  was  instituted  for  the  administration  of  the  estate  of  one  Wil- 
liam Holmes,  deceased,  who  by  his  will  had  given  and  devised  his 
real  and  personal  estate  to  three  trustees,  the  defendant,  Matthew 
Martin,  William  Martin,  and  one  Johnson,  upon  certain  trusts ;  and 
he  appointed  them  his  executors.  They  aU  proved  the  will,  and  the 
bill  alleged  that  they  had  from  time  to  time  possessed  themselves  of 
large  sums  of  money  arising  from  the  testator's  estate.  It  was  also 
alleged  that  Matthew  Martin  and  Johnson,  the  trustees,  bad  advanced 
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to  William  Martin,  their  co-trustee  and  co-execntor,  a  sum  of  1,000^ 
part  of  the  testator's  estate,  npon  the  security  of  a  mortgage  of  about 
150  acres  of  land,  which  was  alleged  to  be  an  insufficient  security,  it 
being  charged  with  a  prior  mortgage  for  4,400^  The  bill  further 
alleged  that  considerable  sums  of  money,  further  part  of  the  testator's 
estate,  had,  with  the  privity  of  Johnson,  been  lent  by  Matthew  Mar- 
tin to  his  brother  and  co-trustee,  William  Martin,  without  any  secu- 
rity. It  appeared  that  William  Martin  was  dead  insolvent,  and  that 
Johnson  was  also  dead.  The  bill  sought  discovery  from  the  defend- 
ant, Matthew  Martin,  the  surviving  trustee  and  executor,  as  to  the 
amount  of  the  testator's  estate  which  had  been  advanced  to  William 
Martin ;  and  also  as  to  whether  such  advances  were  or  were  not  made 
with  the  privily  of  tiie  deceased  trustee,  Johnson,  whose  persona]  rep- 
resentative had  put  an  answer,  saying  that  Johnson,  the  trustee,  had 
never  acted  in  the  trusts  otherwise  ^an  in  signing  receipts  for  con- 
formity, and  saying  that  he,  the  personal  representative,  knew  no- 
thing of  the  matters  cdleged  by  the  bilL  Matthew  Martin,  not  having 
put  in  his  answer,  and  being  in  contempt  for  want  of  it,  was  attached 
and  was  brought  up  to  the  bar  of  the  court,  and  examined  by  Sir  R. 
T.  Kindersley,  V.  C.,  as  to  why  he  had  not  answered,  and,  giving  no 
satisfactonr  reason,  he  was  handed  over  to  the  keeper  of  the  Queen's 
prison.  The  plaintiff,  however,  being  unable  to  obtain  the  discovery 
sought  by  the  bill,  and  which  was  required  with  the  view  of  charging 
the  solvent  estate  of  Johnson,  the  deceased  co-trustee  of  the  defend- 
ant, Martin,  had  on  the  18th  March  moved,  before  their  lordships, 
(who  had  consented  to  take  pressing  matters  from  the  court  of  Sir 
K.  T.  Kindersley,  V.  C.,)  in  the  terms  of  the  12th  rule  of  the  15th 
section  of  the  act  11  Geo.  4  &  1  Will.  4,  c.  36.^  The  motion  was 
made  ez  parte j  on  the  authority  of  the  case  of  Maitland  v.  Rodger j 
14  Sim.  92 ;  but  their  lordships  thiriking  that  notice  of  the  applica- 
tion had  better  be  served  on  the  defendant,  the  case  was  directed  to 
stand  over  for  that  purpose.  This  having  been  done,  and  an  affida- 
vit of  service  having  been  made,  the  motion  was  this  day  (March  23) 
renewed,  whereupon  their  lordships  made  the  order. 


^  1  The  12th  rule  enactB,  "that  in  an^  case  where,  upon  the  application  of  the  plain- 
tiff, ,  the  court  shall  be  satisfied  that  justice  cannot  be  done  to  the  plmntiff  without  an 
answer  to  the  bill  or  to  the  interrogatories  from  the  defendant  himself,  it  shall  be  law- 
ful for  the  court  to  order  the  defendant  to  remain  in  custody  until  answer  or  further 
order,  but  without  prejudice  to  the  plaintiff  ayailing  himself  of  any  of  the  pioTisions  of 
this  act" 
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Havens  v.  Middleton.^ 

March  11,  1858. 

Lessor  and  Lessee  —  ChvefMnt  to  insure. 

Lessee  covenanted  to  insure  the  demised  premises  in  the  joint  names  of  the  lessor  and  lessee. 
The  premises  afterwards  became  vestea  in  an  nnderlessee,  who  insured  in  the  name  of  the 
original  lessor  alone,  or  of  his  representatives.  '  It  was  not  known  whether  the  original 
lessee  was  alive  or  dead,  or  who  was  his  representative : — 

Hdd,  that  this  was  a  sufficient  eomplianoe  with  the  covenant,  so  as  to  prevent  the  lessor  from 
taking  advantage  of  a  proviso  m  the  lease,  for  reentry  on  non-performanoe  of  the  cove- 
nants. 

The  question  in  this  case  was,  whether  or  not  there  had  been  a 
breach  of  a  covenant  to  insure,  in  a  lease.  The  covenant  was  by 
the  lessee,  for  himself,  his  heirs,  &c.,  to  insure  the  premises  in  the 
joint  names  of  the  lessee  and'^the  lessor.  The  insurance  was  in  the 
name  of  the  lessor  alone.  The  premises  were  originally  demised  by 
a  person  named  Child  to  a  person  named  Plaskett,  for  a  term  of 
eighty  years,  with  a  proviso  for  re-entry  on  non-performance  of  the 
covenants,  &c. ;  and  were  now  vested  in  the  plaintifis,  as  trustees  for 
sale,  for  the  original  term  of  eighty  years,  minus  one  day.  The 
plaintififs  had  accordingly  contracted  to  sell  to  the  defendant,  who  had 
paid  his  deposit  The  defendant  took  the  objectioii  that  the  cove* 
nant  to  insure  had  not  been  properly  observed,  and  that  a  good  titl« 
'  could  not  be  made,  and  brought  an  action  to  recover  his  deposit 
money.  The  plaintiffs  now  moved  to  restrain  that  action,  their  bill 
being  filed  also  for  a  specific  performance  of  the  contract.  The  other 
facts  and  the  arguments  sufficiently  appear  in  the  judgment. 

itoU  and  Rudattj  for  the  plaintiffs. 

Bacon  and  Hislop  Clarkcy  for  the  defendant 

Wood,  V.  C.  The  premises  being  vested  in  Plaskett  for  eighty 
years,  he  demised,  by  way  of  underlease,  to  the  parties  represented 
by  the  plaintiffs,  reserving  the  reversion  of  one  day.  The  parties  who 
have  taken  the  underlease  have  insured  in  the  name  of  the  original 
lessor.  So  far  as  that  insurance  goes,  it  is  not  a  strict  compliance 
with  the  covenant.  A  party  covenanting  to  insure  in  one  name  is 
not  to  insure  in  another  name,  or  to  put  his  covenantee  in  a  worse 
position  than  has  been  stipulated  for.  In  consequence  of  the  corres- 
pondence, the  present  vendor  procured  from  the  lessor  a  receipt  in 
this  form,  namely,  for  a  quarter's  ground-rent,  "  the  policies  of  insur- 
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ance  having  been  this  day  produced  to  me^  and  approved  of."  I 
apprehend,  therefore,  that  the  lessor  having  at  the  time  of  giving  the 
receipt  approved  of  the  insurance,  he  could  not  even  at  law  bring 
ejectment  in  respect  of  what  had  occurred  up  to  that  time,  although 
this  receipt  was  not  under  seal 

In  Doe  v.  Oladwin^  6  Q.  B.  953,  the  lessor  of  the  plaintiff,  who 
was  the  assignee  of  the  original  lessor,  recovered  the  premises  in  con- 
sequence of  the  subsequent  breach;  it  was  not  denied  that  the  ori- 
ffinaT  lessor  had  by  his  conduct  waived  past  breaches.  I  think,  there- 
fore, that  in  this  case  the  original  lessor  would  not  be  entitled  to 
recover  in  ejectment.  But  then  it  was  said  that  this  difficulty  has 
arisen  in  consequence  of  there  not  having  been  a  literal  performance 
of  the  covenant ;  that  Plaskett,  who  has  the  reversion  of  one  day,  is 
not  to  be  found,  and  that  there  may  be  some  remedy  on  the  part  of 
Plaskett  in  respect  of  any  future  breach  :  that  the  name  of  Plaskett 
cannot  be  used  to  effect  this  insurance,  and  literally  to  comply  with 
the  covenant :  and  that  he  might  recover  in  an  action  against  his 
sublessees,  the  plaintiffs,  or  parties  claiming  under  them,  in  case  of 
non-performance.  As  to  Plaskett  himself,  he  has  made  a  security ; 
and  there  is  in  the  subdethise  by  Plaskett  no  covenant  on  his  part  to 
perform  the  covenants  in  the  original  lease.  He  could  not  enter,  nei- 
ther could  he  bring  an  action  of  covenant  As  to  the  original  lessor, 
the  case  is  somewhat  different,  for  he  could  bring  an  action.  I  have 
not  been  able  to  find  any  case  in  which,  the  party  covenanting  that 
he  would  insure  in  the  joint  names  of  the  lessor  and  lessee,  it  has 
been  held  that  the  lessor  can  complain  because  the  insurance  is  affect- 
ed in  his  own  name  only. 

The  two  cases  referred  to.  Doe  v.  Oladwiny  6  Q.  B.-953,  and 
Penniall  v.  Harbomej  11  Q.  B.  368,  do  not  bear  out  any  such  propo- 
sition. The  first  case  I  have  already  noticed.  PenniaU  v.  Harbome 
was  exactly  the  reverse  of  the  present  case.  There  the  lessee  bad 
covenanted  to  insure  in  the  name  of  the  lessor  only,  and  he  insured 
in  the  joint  names  of  the  lessor  and  himself,  the  lessee.  That  was 
held  not  to  be  a  performance  of  the  covenant  It  was  not  so  benefi- 
cial to  the  lessor  as  the  arrangement  for  which  he  had  stipulated ;  it 
did  not  give  him  the  sole  power  over  the  moneys  to  be  recovered ;  and 
if  the  lessee  survived,  it  prevented  the  lessor  from  having  any  power 
over  those  moneys.  In  this  case  the  insurance  was  to  be  in  the  joint 
names  of  the  lessor  and  lessee.  The  introduction  of  the  names  of 
each  was  for  his  own  benefit  merely.  No  action  can  be  brought, 
because  the  lessee  has  done  something  more  simply  beneficial  to  the 
lessor  than  he  had  stipulated  for.  If  A  covenanted  with  B  to  pay 
moneys  in  their  joint  names  into  a  bank,  and  he  pays  the  same  in  to 
the  sole  name  of  B,  can  B  complain  ?  This  is  the  same  case.  In 
the  other  cases  which  were  quoted^  there  was  an  inconvenience 
occasioned  by  the  names  of  the  lessor  and  lessee  being  joined.     This 


I  See  them  quoted  and  oommented  upon  in  Doe  v.  Giadwin  and  PenniaU  v.  Har» 
home. 
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being  the  only  objection  taken,  the  defendant  has  veiy  fairly  waived 
all  farther  resistance  to  the  specific  performance.  But  as  he  is  a 
purchaser  who  has  taken  an  objection  which  he  has  failed  to  main- 
tain, he  must  pay  the  costs. 


XiBE  V.  Leb.    Leb  V*  Lys.^ 

Mar€h  S8, 1S53. 

Pleading  —  Siqfplement* 

After  decree  in  the  originid  cause,  upon  a  defect  of  parties,  an  acoonntine  defendant  filed  a 
snpplemental  bill  to  brine  necessarj  (new)  parties  before  the  court  On  a  motion  bj  the 
original  plaintiff  to  take  this  supplemental  bm  off  the  file  for  irregularity :  — 

Z7cU,  that  after  a  decree  any  accounting  defendant  has  a  right  to  file  such  a  bill,  to  enable 
the  decree  to  be  diUy  carried  out 

This  was  an  administration  suit,  and  there  had  been  the  usual  ad^ 
ministration  decree.  By  the  direction  of  the  Master,  one  of  the 
defendants  had'  had  the  conduct  given  him  of  the  accounts  in  the 
Master's  office.  In  the  course  of  the  proceedings  it  was  discovered 
that  one  of  the  parties  to  the  suit  had  assigned  his  share  before  the 
institution  of  the  original  suit.  Almost  before  this  circumstance  had 
come  to  the  knowledge  of  the  plaintiff,  and  before  any  delay  had 
taken  place,  the  defendant  put  this  supplemental  bill  upon  the  file. 

Murray  now  moved  to  take  the  supplemental  bill  off  the  fiile  for 
irregularity.  The  text-books  are  uniform  in  limiting  the  right  to  the 
plaintiff  alone.  A  defendant  after  decree  can  revive,  but  not  institute 
a  supplemental  suit  White  on  Revivor.  The  inconvenience  of  a 
different  rule  would  be  very  great,  because  the  birth  or  death  of  any 
party  interested  in  the  matters  in  the  cause  would  lead  in  almost 
every  instance  to  a  race  between  the  different  parties  to  get  a  supple- 
mental bill  on  the  file.  At  all  events,  the  present  plaintiff  must  show 
that  the  plaintiff  in  the  original  suit  declined  to  prosecute  the  pro- 
ceedings. Philhpps  V.  CHark^  7  Sim.  231,  and  Dixon  r.  Wyatt^  4 
Mad  392,  show  that  the  present  bill  ought  to  have  had  the  previous 
permission  of  the  court 

Bpeed^  contr^  After  decree,  all  the  parties  in  the  cause  have  an 
interest  in  carrying  on  the  suit,  either  by  revivor  or  supplement,  or 
both. 

[Wood,  V.  C.    As  to  revivor,  a  defendant  has  an  undoubted  right] 
And  nothing  has  ever  been  decided  against  a  defendant's  right  to 
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bring  forward  supplemental  matter.  PhiUipps  v.  Clark  is  no  author- 
ity,  for  the  defendant  in  that  case  had  no  right  to  file  a  bill  at  alL 
Dixon  V.  Wyaity  4  Mad.  392 ;  Wiaiams  v.  Cha/rd,  5  De  G.  &  S.  9 ;  s.  c. 
7  Eng.  Rep.  289.  The  general  rule  is,  that  all  parties  interested  in  a 
decree  have  a  right  to  bring  before  the  court  all  persons  necessary  to 
give  them  the  benefit  of  the  decree.  The  exception  is,  that  persons 
interested  in  the  decree,  but  not  parties  to  the  record,  as  creditor^ 
next  of  kin,  &c.,  coming  in  and  proving  before  the  Master,  but  not 
named  on  the  record,  have  not  that  right.  DevayneB  v.  Morris^  1 
My.  &  C.  225,  is  an  express  authority  for  the  propriety  of  the  present 
supplemental  bill    So  is  CatieU  v.  CorrdU^  1  Hare,  216. 

Murray^  in  reply. 

[Wood,  V.  C.  Devaynes  v.  Morris  appears  to  have  been  more 
than  a  mere  bill  of  revivor ;  it  was  against  a  devisee.  That  is  sup- 
plement. If  it  had  been  against  an  heir  or  executor,  it  would  have 
been  of  little  weight  against  your  present  application.] 

Both  the  plaintiffs  there  were  dead :  there  was  no  person  in  exist* 
ence  named  on  the  record  except  the  defendant :  no  step  has  been 
taken  for  two  years.  That  is  a  case  very  different  from  the  present 
The  bill  in  that  case  was  not  properly  either  a  supplemental  bill  or  bill 
of  revivor ;  it  was  an  original  bill,  in  the  nature  of  a  supplemental  bill 
or  bill  of  revivor.  Such  a  case,  authorizing  an  original  bill,  does  not 
justify  the  present  defendant  filing  a  purely  supplemental  bilL  In 
CatieU  V.  CorraU  the  plaintiff  had  become  insolvent.  Here  the  plain- 
tiff is  suijuris^  and  competent  to  take  care  of  his  own  interests. 

Wood,  y.  C.  I  think  that  the  case  of  Devaynes  v.  Morris  goes 
the  whole  way  of  settling  the  practice.  In  that  case  a  bill  of  revivor 
and  supplement  was  filed  in  December,  1834,  which  prayed  relief 
against  the  representatives  of  Booth  and  his  assignees,  as  if  they  had 
been  originally  made  parties  to  the  original  bill.  That  is  completely 
supplemental.  It  was  brought  before  the  notice  of  Lord  Cottenham 
that  it  was  a  case  in  which  a  hearing  would  be  necessary  —  that  a 
decree  would  be  necessary ;  and  with  all  that  before  him,  he  made 
this  order.  He  certainly  contemplated  the  case  of  a  suit  becoming 
defective  as  well  as  abated.''  It  is  clear  that  a  defendant,  who  is  a 
party  to  the  accounts  directed  by  the  decree,  is  at  liberty,  upon  the 
suit  becoming  defective,  to  file  a  bill  for  the  purpose  of  restoring  the 
suit  to  that  state  which  is  necessary  in  order  to  a  due  prosecution  of 
the  decree.'^  This  authority  seems  in  point,  and  I  must  refuse  the 
present  motion,  with  costs. 
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Jacobs  v.  Jacobs. 

March  7, 1853. 

Will — Construction —  Substitution. 

8.  S.,  who  died  in  1821,  by  her  will  bequeathed  the  interest  of  all  her  property,  the  same 
being  wliolly  personalty,  to  F.  S.  for  life ;  but  in  case  she  should  die  nnmarried,  then  over 
to  A.  and  B.,  *'  or  to  their  heirs,  as  they  maj  deem  proper.'*    B,  died  in  1835,  leaving  a. 
widow  and  seven  children,  and  having  by  his  will  bequeathed  the  vesidue  of  property  to 
two  of  his  sons.    F.  S.  died  in  1852,  without  ever  having  been  married :  — 

Hddy  that  the  words  "  or  to  their  heirs  "  were  substitutional,  and  that  consequently,  as  the 
property  was  personalty,  the  next  of  kin  of  B.  took  his  share  in  equal  proportions,  the 
words  "  as  they  may  deem  proper  "  having  no  operation. 

Susanna  Samuel,  by  her  will,  dated  the  15th  June,  1818,  after 
directing  her  executors  and  trustees  to  invest  the  whole  of  her  pro- 
perty in  the  Government  funds,  proceeded  as  follows :  —  ^'  I  give  and 
bequeathe  to  my  daughter,  Fanny  Samuel,  during  her  lifetime,  the 
whole  of  the  interest  arising  from  all  my  properties  of  which  I  may 
die  possessed ;  but  in  the  event  of  my  daughter,  Fanny,  marrying, 
then  and  in  that  case  she  is  to  receive  the  sum  of  400/.  as  her  propor- 
tion and  marriage  dowry,  and  the  residue  of  my  property  is  then  to 
be  equally  divided  between  my  son,  Abraham  Samuel,  and  my  son- 
in-law,  Henry  Jacobs,  or  to  their  heirs,  in  such  manner  as  they  may 
deem  proper.  In  the  event,  however,  of  my  daughter,  Fanny,  remain- 
ing unmarried,  it  is  my  wish  that  after  her  demise,  the  whole  of  my 
property,  invested  as  before  directed,  shaU  be  equally  divided  between 
my  son,  and  son-in-law  before  named,  or  to  their  respective  heirs,  in 
such  manner,  however,  as  they  respectively  may  deem  proper."  The 
will  also  contained  a  direction  that  Abraham  Samuel  and  Henry  Ja* 
cobs,  or  their  heirs,  should,  after  becoming  entitled,  pay  certain  lega- 
cies to  two  grandchildren  therein  named.  The  testatrix  died  on  the 
16th  January,  1821.  Henry  Jacobs  died  on  the  19th  October,  1835| 
leaving  a  widow  and  Levy  Jacobs,  his  son  and  heir  at  law,  and  seve- 
ral other  children.  By  his  will,  dated  a  few  days  preyiously  to  his 
decease,  after  making  certain  bequests,  he  bequeathed  unto  bis  two 
sons.  Levy  and  Jonas  Jacobs,  all  the  interest  he  possessed  in,  his  trade, 
together  with  his  stock  in  trade,  book  debts,  and  the  residue  of  the 
whole  of  his  property.  Government  securities,  and  other  effects  that 
he  should  die  possessed  of,  to  be  equally  divided  between  them,  share 
and  share  alike.  Fanny  Samuel,  the  daughter  of  the  testatrix,  died 
on  the  4th  September,  1852,  without  ever  having  been  married.  Un- 
der these  circumstances,  a  special  case  was  prepared  for  the  purpose 
of  obtaining  the  opinion  of  the  court  on  the  construction  of  the  will, 
and  the  following  questions  were  submitted  to  it:  —  First,  whether 
the  bequest  of  a  moiety  of  the  testatrix's,  Susanna  Samuel's,  residu* 
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ary  estate  vested  absolutely  in  the  said  Henry  Jacobs  upon  the  death 
of  the  said  testatrix,  so  that  upon  the  death  of  the  said  Henry  Jacobs 
the  right  thereto  passed  to  his  executors ;  or  whether  the  said  legacy 
was  divested  by  his  decease  in  the  lifetime  of  Fanny  Samuel,  the 
tenant  for  life,  and,  in  that  event,  vested  in  the  party  or  parties  desig* 
nated  as  his  heirs.  Secondly,  what  party  or  parties,  in  case  of  the 
latter  construction  being  correct,  was  or  were  entitled  to  take  under 
the  designation  of  "  heirs  of  Henry  Jacobs ; "  whether  Levy  Jacobs,  as 
his  heir  at  law,  or  his  next  of  kin  within  the  meaning  of  the  Statute 
of  Distributions  of  the  personal  estates  of  intestates,  or  his  next  of 
kindred  and  blood ;  and  whether,  if  the  nei^t  of  kin  of  either  descrip- 
tion were  entitled,  the  class  to  take  would  be  those  answering  the 
description  at  the  death  of  Henry  Jacobs,  or  those  answering  the 
description  at  the  death  of  Fanny  bamuel,  the  tenant  for  life.  Thirdly, 
if  the  next  of  kin  were  entitled,  whether  the  class  were  entitled  to 
take  as  joint  tenants  or  as  tenants  in  common,  and  whether  in  the 
proportions  prescribed  by  the  statute  for  the  distribution  of  the  pe^ 
sonal  estates  of  intestates,  or  otherwise,  and  how. 

Waley^  for  the  plaintiffs,  the  children  of  Henry  Jacobs,  other  than 
bis.  heir  at  law,  submitted  that  the  gift  was  substitutional ;  and  in 
the  events  which  had  happened,  the  next  of  kin  were  entitled  to  take 
in  the  proportions  indicated  by  the  Statute  of  Distributions.  And 
he  cited  the  foUo wing  cases : — Gfirdlestane  v.  Doe,  2  Sim.  225 ;  ScUis- 
bury  V.  Petty,  3  Hare,  86 ;  GiUitiffS  v.  M'DermoU,  2  My.  &  K.  69 ; 
Vatix  V.  Henderson,  1  J.  &  W.  388 ;  Doody  v.  Higgins,  9  Hare,  part 
5,  App.  22,  and  De  Beauvoir  v.  De  Beauvoir,  15  Sim.  163 ;  3  H.  L. 
C.  524 ;  s.  c.  18  Bng.  Rep.  1. 

Jessel,  for  the  defendants,  the  heir  at  law  and  executors  of  Henry 
Jacobs,  argued  that  the  words  ^'  oi:  his  heirs ''  were  not  substitutional 
in  this  case,  but  merely  words  of  limitation,  and  that  therefore  the 
heir  at  law  was  the  proper  person  to  take  the  moiety  of  thB  residue 
of  the  property  given  by  the  will  of  Mrs.  Samuel.  He  cited  Ckip^ 
chase  v.  Simpson,  16  Sim.  485. 

BoMiLLY,  M.  R.  I  entertain  no  doubt  whatever  that  the  gift  of 
the  moiety  in  this  case  to  Henry  Jacobs,  or  to  his  heirs,  passed  to  his 
next  of  kin.  The  gift  is  substitutional,  and  as  the  property  is  per^ 
sonalty,  I  think  it  is  impftssible  to  read  the  words  "  or  his  heirs  "  in 
any  other  way  than  to  mean  next  of  kin.  Were  I  to  decide  other- 
wise, I  should  overrule  a  long  series  of  cases  upon  this  subject.  The 
subsequent  words, "  as  they  may  deem  proper,"  do  not  seriously  affect 
the  previous  part  of  the  will.  The  next  of  kin  at  the  decease  of 
Henry  Jacobs  are  entitled,  and  they  took  as  tenants  in  common,  and 
not  as  joint  tenants.  The  costs  must  come  out  of  the  whole  fund, 
the  difficulty  having  been  created  by  the  will  of  the  testatrix. 
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•  March  8,  and  18, 1858. 

Practice  — -  Solicitor  and  Agent  — -  Change  of  Agent  in  the  Came* 

Where  a  London  agent  iras  employed  by  a  coantry  solicitor  ander  a  special  agreement,  aa 
order  of  coarse,  obtained  by  we  coantry  solicitor  to  change  the  agent  without  disclosing 
the  agreement,  was  dischaiged,  with  costs,  for  irregularly. 

The  plaintifr's  solicitor  practised  in  the  coantry,  and  he  employed 
a  London  agent  in  this  cause  under  a  "special  agreement  Notwith- 
standing the  agreement  he  obtained  an  order  of  course  for  changing 
the  agent,  but  without  disclosing  the  existence  of  the  special  agree- 
ment ;  and  a  motion  was  now  made,  on  behalf  of  the  agent  to  dis- 
^  charge  that  order  for  irregularity. 

W.  M.  Jamesy  Q.  C,  and  Roxburgh^  contended  that  the  18th  Order 
of  October,  1842,  did  not  apply  to  cases  where  there  were  special 
circumstances.  De  Fencheres  v.  Dawes^  6  Beav.  144.  The  fact,  of 
the  special  contract  was  very  material,  and  a  concealment  of  it  made 
the  order  of  course  irregular.  In  fact,  the  dismissal  of  the  agent  was 
a  violation  of  the  contmct. 

JR.  Palmer^  Q.  C,  and  Chapman  Barber^  in  support  of  the  order, 
contended  that  it  was  not  necessary,  on  obtaining  the  order,  to  men- 
tion the  existence  of  the  contract,  as  no  contract  could  take  away  the 
right  to  dismiss  an  agent.  A  party  in  a  cause  had  a  right  to  change 
his  solicitor,  by  obtaining  an  order  of  course  under  the  18th  Order  of 
October,  1842 ;  but  if  he  required  any  thing  further  consequent  npon 
that  order,  a  special  application  to  the  court  might  be  necessarv.  The 
solicitor  could  retain  the  papers  until  his  costs  were  paid,  but  not 
longer.  In  this  case  the  question  was  one  between  a  solicitor  and 
bis  agent,  which  the  court  would  not  take  notice  of,  as  the  rights  of 
the  parties  in  the  cause  could  not  be  aifected  by  any  contract  between 
the  solicitors.  The  country  solicitor  might  be  liable  to  an  action  for 
breach  of  his  contract,  but  that  could  not  be  permitted  to  interfere 
with  his  right  to  conduct  the  proceedings  in  the  cause  in  the  best 
possible  way  for  his  client 

BoMiLLY,  M.  K,  said,  that  as  a  general  rule,  upon  an  application 
being  made  for  an  order  of  course  to  change  the  solicitor  in  a  cause, 
if  there  were  any  special  circumstances  in  the  case  they  ought  to  be 
disclosed.  He  thought  there  were  many  cases  in  which  the  circum- 
stances might  be  such  as  to  disentitie  a  party  to  obtain  an  order  of 
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coarse  to  change  his  solicitor,  as,  for  instance,  in  the  parttcolar  caseiof 
a  solicitor  being  directed  by  a  testator  to  wind  up  his  afiairs ;  that 
circumstance  would  control  the  client's  right  to  change  the  solicitor. 
In  this  case  the  application  for  the  order  did  not  emanate  from  the 
client,  but  from  the  country  solicitor,  for  whom  the  solicitor  in  London 
had  acted  as  agents  Undoubtedly,  in  such  a  case,  no  contract  between 
the  solicitors  could  interfere  with  the  client's  right  of  choosing  and 
changing  his  solicitor ;  but  here  the  client  was  not  the  party  seeking  to 
change  the  agent  If  the  facts  with  reference  to  the  special  contoict 
had  been  mentioned  when  the  order  was  obtained,  would  the  registrar 
have  drawn  it  up  ?  He  would  consider  the  point  whether  the  facts 
ought  to  have  been  stated  to  the  registrar. 

March  12.  Romilly,  M.  R.,  said  he  was  now  of  opinion  that  the 
existence  of  the  special  contract  between  the  country  solicitor  and 
his  agent  ought  to  have  been  mentioned  to  the  registrar  when  the 
order  was  applied  for  and  obtained ;  and  therefore,  without  expressing 
any  opinion  as  to  the  right  of  a  client  to  change  the  London  agent  in 
a  cause,  or  whether  a  client  might  not  have  a  different  agent  to  the 
one  whom  the  country  solicitor  generally  employed,  or  whether  the 
client  could  be  bound  by  such  an  agreement  between  solicitor^  as 
had  been  stated  to  exist  in  this  case,  he  was  deariy  of  opinion  that 
the  existence  of  the  agreement  not  having  been  mentioned  to  the 
registrar,  the  order  of  course  must  be  discharged,  with  costs,  but 
without  prejudice  to  the  right  of  the  client  to  remove  the  agent. 


Swallow  v.  Binns.^ 

November  S5, 1852. 

Practice  — 15  4- 16  VicU  c.  86,  s.U—  Parties  to  a  Suit. 

An  act  for  the  improvement  of  equity  jorifldiction  does  not  enable  the  conrt  to  proceed  in 
the  absence  of  all  claimants  on  one  side,  but  only  at  the  discretion  of  the  comt  In  tho 
absence  of  some  of  the  claimants  on  one  side. 

Renshaw  stated  a  special  case,  in  which  infants  were  concerned. 
It  appeared  that  the  question  arose  under  a  settlement  made  in  1821| 
by  Nathaniel  Binns,  upon  a  limitation  to  the  children  of  George 
Binns.  The  question  was,  whether  all  the  children  of  Gteorge  Binns 
took  who  attained  twenty-one  or  married,  or  whether  those  only  took 
who  attained  twenty-one  or  married,  and  survived  George  Binns. 
Some  children  had  attained  twenty-one,  and  died  in  their  father's 
lifetime.    There  was  no  personal  representative  to  their  estates.    It 

^  17  Jw.  299. 
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was  now  asked  to  decide  the  question  in  the  absence  of  any  per- 
sonal representative  of  these  deceased  children,  or  else  that  the  court 
would  permit  the  personal  representative  of  their  father  to  represent 
their  interests. 

Turner,  V.  C.  Under  the  44th  section  of  the  act  the  court  may 
either  proceed  in  the  absence  of  any  personal  representative,  or 
appoint  some  person  to  represent  the  estates  of  these  deceased  child- 
ren. But  here  the  person  proposed  to  be  appointed  may  have  an 
interest  himself  contrary  to  the  interest  which  he  thus  represents.  If 
the  father  survived  these  children,  and  they  died  intestate,  upon  satis- 
factory evidence  of  that,  you  can  get  an  order  under  this  section  that 
the  father's  personal  representative  shall  represent  the  estates  of  these 
deceased  children. 

Selw^^  for  other  parties,  suggested  that  the  court  might  have  juris- 
diction, under  the  51st  section,  to  determine  the  rights  of  the  other 
parties  in  the  absence  of  these  parties. 

Turner,  V.  C.  I  think  the  51st  section  only  applies  where  there 
are  some  parties  on  each  side  present,  so  that  every  class  is  repre- 
sented,  although  some  of  the  persons  composing  that  class  may  be 
absent 


Vincent  v.  Godson,^ 

llaxeh  15, 1863. 

Debt  for  Ment  —  PriorUy  —  Law  of  Jamaica. 

A  landlord,  creditor  for  rent  agunst  the  estate  of  a  deceased  tenant,  Is  entitled  to  rank  aboTS 
the  ordinary  simple  contract  creditors,  nnder  a  decree  for  administration.  Bat  this  right 
arises  out  of  the  relation  of  landbrd  and  tenant,  and  is  fonnded  on  the  sacred  regud 
which  the  law  of  England'  shows  to  rights  arising  from  tenure,  and  does  not  apply  to  a 
debt  claimed  against  uie  estate  of  a  deceased  debtor,  who  had  entered  upon  the  lana  nnder 
an  agreement  of  snch  a  nature,  that  his  entry  did  not  create  a  tenancy  at  a  eertain  rent. 

Agreement  to  grant  and  accept  a  lease  of  property  in  Jamaica,  firom  the  Ist  December,  1847, 
for  twenty-one  yeaxe,  at  the  dear  yearl^  rent  of  8,000L,  the  lease  to  contain  certain  cove- 
nants.  The  tenant  entered  into  possession,  and  died  in  Angnst,  1849,  withoot  haying  paid 
rent:  — 

Edd,  that  this  agreement  wonld  not  have  been  an  actual  demise  before  the  8  &  9  Viet  c.  108, 
and  that  the  entry  therennder  created  no  tenancy,  so  as  to  give  the  landowner  a  right  of 
distress,  or  to  make  any  privity  of  estate  between  him  and  the  intended  lessee,  and  that^ 
therefore,  the  owner  in  such  case  had  not  this  right  of  priority. 

This  cuioQS  remit  of  the  law  of  tenure  does  not  apply  to  a  demise  of  lands  in  Jamaica. 

Thb  Master^  by  his  separate  report,  dated  the  27th  July,  1852; 
made,  in  porsnance  of  the  decree  in  this  canse,  found,  that  by  an 
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agreement  in  writing)  dated  the  11th  October,  1847^  and  made  be* 
tween  William  Baton  Ward  of  the  first  part,  and  Richard  Crodaon, 
the  testator  in  this  cause,  of  the  other  part,  the  said  William  Baron 
Ward  agreed  to  grant,  and  the  said  testator  to  accept,  a  lease  of  all 
those  sugar  plantations  or  estates,  with  the  land  thereunto  belonging, 
known  by  the  name  of  <<  New  Yarmouth,"  in  the  parish  of  Vere,  and 
^  Whitney,"  in  the  parish  of  Clarendon,  in  the  isknd  of  Jamaica,  in 
the  West  Indies ;  and  also  all  that  pen  or  cattle  estate  called  ^  Bymes- 
bury  Pen,"  in  the  said  parish  of  Clarendon,  in  the  said  island ;  toge* 
ther  with  the  messuages,  boiling  and  curing  houses,  and  other  pre- 
mises and  plantations  therein  more  particularly  mentioned ;  to  hold  the 
same  from  the  1st  December,  1847,  for  the  term  of  twenty-one  years, 
determinable  by  either  party  at  the  end  of  the  first  ten  or  fifteen  years, 
on  twelve  calendar  months'  notice  to  be  given  by  the  party,  at  the 
dear  yearly  rent  of  2,000/.,  free  from  all  taxes  and  deduction  whatso- 
ever, payable  on  the  1st  December  in  each  year  of  the  said  term,  the 
first  payment  of  such  rent  to  be  made  on  the  1st  December,  1848 : 
and  it  was  thereby  agreed,  that  in  the  said  lease  should  be  contained 
all  the  usual  and  proper  covenants,  and  particularly  covenants  on  the 
part  of^the  said  Richard  Gbdson,  his  heirs,  executors,  adminbtrators, 
and  assigns,  to  pay  the  said  rent,  and  all  rates,  taxes,  assessments, 
and  impositions  whatsoever.  And  the  said  Master  found  that  the 
said  testator  entered  into  the  possession  of  the  premises  comprised  in 
the  said  agreement,  and  continued  in  such  possession  until  the  time 
of  his  deathJ  And  the  said  Master  found  that  the  scud  testator  died 
in  the  month  of  August,  1849,  having  first  made  his  will,  whereby  he 
bequeathed  all  his  real  and  personal  estate  to  his  wife,  the  defenaant, 
Mary  Godson,  and  appointed  her  executrix  thereof;  and  that  by  a 
codicil  to  his  will,  dated  the  26th  July,  1843,  he  appointed  the  defend* 
ant,  William  Bulkeley  Hughes  to  be  executor,  without  revoking  the 
appointment  of  the  said  Mary  Gk>dson ;  and  that  the  said  William 
Bulkeley  Hughes  had  alone  proved  the  said  will  and  codicil  And 
the  said  Master  found  that  possession  of  the  said  estates  was  not 
delivered  to  the  said  Lord  Ward  until  the  month  of  December,  1849. 
And  the  said  Master  found  that  the  said  testator,  after  the  first  half 
year's  rent  had  accrued  due,  from  time  to  time  admitted  the  claim  of 
the  said  Lord  Ward  in  respect  of  the  said  rent,  and  requested  the  said 
John  Henry  Benbow,  on  behalf  and  as  the  agent  of  the  said  Lord  Ward, 
to  ffivetime  for  the  payment  thereof.  The  said  William  Baron  Ward 
had  agreed  to  accept  a  surrender  of  the  said  premises  as  frx>m  the  1st 
December,  1849.  And  the  said  Miuster  found  that  no  portion  of  the 
said  two  years'  rent  for  the  said  premises,  from  the  Ist  December, 
1847,  to  the  1st  December,  1849,  amounting  to  4,000^,  had  ever  been 
paid  to  the  said  William  Baron  Ward,  or  to  any  person  on  his  behalf; 
and  that  there  was  due  to  the  said  William  Baron  Wud  from  the 
estate  of  the  said  testator  the  sum  of  4,0002.,  being  the  amount  of 
two  years'  rent  of  the  said  plantations,  hereditaments,  and  premises 

>  In  the  foimer  report.  Hie  findinff  wsb,  that  Godson  entered  ^  in  pnrmumoe  of  tbis 
agreementi''  bat  the  date  of  ealiy  did  not  appeac 
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comprised  in  the  said  agreement  of  the  lltb  October,  1847,  from  the 
1st  December,  1847,  to  the  1st  December,  1849,  at  the  rate  of  2,000/. 
per  annum,  as  reserved  and  made  payable  in  and  by  the  said  agree* 
ment ;  and  that  the  said  William  Baron  Ward  was  entitled  as  a  spe- 
cialty creditor  on  the  estate  of  the  said  testator  in  respect  of  the  said 
rent  of  4,000/. ;  and  the  said  Master  allowed  the  same  as  a  specialty 
debt  on  the  estate  of  the  said  testator.  To  this  report  the  defendant, 
Hughes,  filed  the  following  exception :  —  For  that  the  said  Master, 
by  his  said  separate  report,  has  found  and  certified  that  there  is  due  to 
the  Eight  Hon.  William  Baron  Ward  from  the  estate  of  Richard  God- 
son, the  testator  in  the  pleadings  of  this  cause  named,  the  sum  of  4,000/., 
being  the  amount  of  l^o  years'  rent  of  the  plantations,  hereditaments, 
and  premises  comprised  in  the  agreement  of  the  11th  October,  1847, 
therein  mentioned,  from  the  1st  December,  1847,  to  the  Ist  December, 
1849,  at  the  rate  of  2,0002.  per  annum,  as  reserved  and  made  payable  in 
and  by  the  said  agreement,  and  has  allowed  the  same  as  a  specialty 
debt  on  the  estate  of  the  said  testator;  whereas  the  said  Master 
ought  not  to  have  allowed  the  said  sum  of  4,000/.  as  such  specialty 
debt,  but  ought  to  have  found  any  debt  due  to  the  said  William  Ba- 
ron Ward  from  the  estate  of  the  said  testator  as  a  simple  contract 
debt  only.  The  testator,  by  letter,  bad  admitted  that  the  rent  was 
due,  and  requested  time  to  pay  it 

Swanson^  Q.  C,  and  Cfoodeve^  for  the  exception. 

4 

Russell^  Q.  C,  and  Gifford^  for  the  plaintiff. 

MalinSy  Q.  C,  and  Renshaw^  for  Lord  Ward.  The  debt  for  rent, 
though  upon  a  parol  demise,  ranks  as  a  specialty  debt.  But  for  the 
8  &  9  Vict  a  106,  s.  3,  this  agreement,  under  the  Statute  of  Frauds, 
would  have  been  a  lease.  A  tenancy  at  will  was  created  by  the 
entry  upon  the  terms  of  this  agreement,  which,  if  rent  had  been  paid, 
would  have  been  converted  into  a  tenancy  from  year  to  year.  Ac- 
counting for  and  admitting  a  certain  sum  due  for  rent  would  produce 
the  same  effect ;  Cox  v.  Bent^  5  Bing.  185 ;  and,  therefore,  there  hav- 
ing been  such  an  admission  in  this  case,  the  debt  is  for  rent  properly 
so  called,^  and  must  rank  as  a  specialty  debt  in  the  administration  of 
assets  in  equity,     dough  v.  Frenc/i^  2  Coll.  277. 


1  Where  a  tenant  at  will  is  liable  to  pay  a  certain  rent,  the  lessor  may  distrain  for  it. 
(See  Co.  Litt  55,  b.)  Entry  under  an  agreement,  which  is  void  by  the  Statute  of 
Frauds,  creates  a  tenancy  at  will.  See  Berrey  v.  Lindlei/,  9  Man.  &  G.  512.  And  if 
the  landlord  give  the  tenant  possearion,  and  receive  rent  firom  him,  under  an  agree- 
ment which  is  or  is  not  so  void,  it  is  a  lease  upon  the  teims  of  the  agreement  Temped 
▼.  Rawlingt  13  East,  17 ;  Doe  v.  Bell,  5  T.  R  471.  A  mere  entry  without  payment  of 
rent,  under  a  valid  agreement  not  amounting  to  a  demise,  creates  a  tenancy  at  will, 
and  the  lessor  may  sue  for,  the  rent  on  a  quantum  valehat,  but  cannot  distram.  Ha» 
merton  v.  Steady  S  B.  &  Cr.  478 ;  Hegan  v.  Jokruan,  2  Taunt  148.  In  DunJk  v.  Him' 
ter,  6  B.  &  AL  322,  Abbott,  C.  J.,  seems  to  intimate,  that  if,  in  such  an  agreement  the 
time  of  commencement  of  the  tenancy  and  the  amount  of  rent  be  certain,  there  might 
be  a  right  of  distress ;  but  see,  per  Bayley,  J.,  in  the  same  case,  non  constat^  thatuio 
•ame  rent,  agreed  to  be  paid  for  a  term,  would  be  given  for  a  teumcy  at  will ;  ihexe- 
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[Stuart,  V.  C,  called  attention  to  the  language  of  the  decree  in 
that  case:  — '' Declare,  that  if  the  intestate,  at  his  decease,  was 
indebted  to  the  plaintiff  for  rent  under  a  demise  of  land, ....  such 
debt  was  entitled  to  priority  of  payment  over  the  ordinary  simple 
contract  debts  of  the  intestate."  There  might  be  degrees  of  simple 
contract  debts,  as  wages  for  servants,  or  funeral  eixpenses,  which  ranked 
first.] 

In  TJiompson  v.  ThompsaUj  9  Price,  464,  Wood,  B.,  said,  "  I  have 
been  in  error  all  my  life,  unless  money  due  for  rent  in  respect  of  land 
demised,  whether  by  deed  or  parol,  be  not  of  fully  equal  degree  with 
a  specialty  debt"  The  same  view  was  supported  by  Newport  v. 
Godfrey,  4  Mod.  44 ;  2  Vent  184.  It  was  there  decided,  that  an 
executor  might  plead  payment  of  rent,  due  on  a  lease  by  parol,  to  an 
action  for  a  bond  debt,  because  ^<  this  rent  did  savor  of  the  realty."  So, 
in  SU)nehottse  v.  Bfordy  Com.  Rep.  145,  it  is  said,  <'  debt  for  rent  and 
upon  specialty  are  in  equal  degree ; "  and  WiUeit  v.  EarUj  1  Vern. 
490,  where  the  court  was  of  opinion  that  such  a  debt,  upon  a  parol 
demise,  "  did  partake  of  the  realty,  and  was  therefore  to  be  preferred 
to  debts  upon  bond."  So,  Gage  v.  Actonj  Com.  Rep.  67 ;  Ld.  Baym. 
515;  12  Mod.  288,  per  Holt,  C.  J.,  rent  is  of  equal  degree  with  a  bond, 
"  for  if  it  be  a  lease  by  parol,  it  is  in  the  realty." 

[Stuart,  V.  C.  Those  decisions  proceeded  on  the  law  of  tenure 
in  JSngland.    How  can  you  import  that  into  Jamaica  ?] 

A  colony  is  governed  by  the  laws  of  the  mother  country,  Mem.,  2 
P.  Wms.  75,  and  the  exception  of  statutes  passed  after  the  coloniza- 
tion shows  that  the  rule  applies  mainly  to  the  common  law.  By  the 
stat  1  Geo.  2,  c.  1,  s.  22,  it  is  enacted,  that  all  such  laws  and  statutes 
of  England  as  had  at  any  time  been  introduced,  used,  accepted,  or 
received  as  laws  in  Jamaica,  should  be.  and  continue  its  laws  for  ever. 
Tfie  Attorney'  General  v.  Stewart^  2  Mer.  143. 

Swansony  Q.  C,  in  replv.  This  peculiar  character  of  a  debt  for 
rent  is  an  incident  of  the  law  of  tenure.  In  this  case  there  was  no 
tenancy  between  the  parties,  for  this  was  no  lease,  but  an  agreement 
only,  even  at  law ;  therefore  the  money  to  be  recovered  is  not  rent 
As  to  the  law  of  Jamaica,  Noell  v.  Robinson,  2  Vent  358,  showed 
that  the  English  law  did  not  apply  to  the  plantations,  for  there  land 
devised  in  fee  was  treated  as  a  chattel  to  pay  debts,  <<  being  in  a 
foreign  country."  Blanckard  v.  Galdy,  Salk.  411,  decided  expressly, 
that  Jamaica  being  a  conquered  country,  our  laws  did  not  take  place 
there  unless  and  until  declared  so  by  the  conquerer  or  his  successors, 
and  even  then  Jamaica  had  power  to  vary  them  by  enactments  of  its 
local  government ;  and  their  own  laws  only  ceased  so  far  as  repug- 
nant to  the  law  of  God,  and  "  the  rule  of  natural  equity  "  must  supply 
all  deficiencies.* 

'"  *  I    I   ■■     ■■■   ^^    ■■■■III  ■■  ■     .1  m   !••     t^  ■■       ■  ■■      I  ■.  ^1       ■.     .  ,■       ,  Bin  ■■  — .■■■^ii  ■■■        ■■  ■      ^^^^^^        ^,  .^.^^^  ^ 

fore  the  rent  in  such  case  is  not  certun,  and  there  is  no  right  of  distress.  And  danu^ 
ges  recoxei^  in  an  action  for  use  and  occupation  are  not  rent,  but  a  oompenBalion.aB 
an  equivalent  for  rent     See  Naish  v.  Tadock,  2  H.  Bl.  817. 

I  Jamaica  was  captured  from  Spain  in  May,  1665.  For  a  ahort  sumiKiary  of  its  con- 
etitational  history,  see  1  Howard's  Colonial  Law,  19. 
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Stuart,  V,  C.  Out  of  respect  to  the  Master's  jadgment,  who 
Has  come  to  the  conclusion  in  his  report  that  Lord  Ward  is  to  rank 
as  a  specialty  creditor  of  the  late  Mr.  Godson,  I  thought  it  necessary 
to  hear  the  arguments  throughout,  but  from  the  beginning  I  had  little 
doubt  upon  the  question.  Gbdson,  the  testator  in  this  cause,  had 
entered  into  an  agreement  with  Lord  Ward  to  become  tenant  of  his 
estates  and  plantations  in  Jamaica  at  a  certain  rent ;  and  the  essence 
of  the  agreement  was,  that  a  lease,  with  proper  covenants,  should  be 
granted  and  executed  by  Lord  Ward  and  Uodson.  Now,  upon  the 
authorities,  it  is  not  to  be  disputed,  that  if,  with  reference  to  land  in 
England,  the  relation  of  landlord  and  tenant  is  existing,  and  the  tenant 
at  the  death  of  the  landlord,  be  indebted  to  the  landlord  in  respect  of 
rent,  the  landlord  is  entitled  for  that  debt  to  rank  above  the  ordinary 
simple  contract  creditors  of  his  tenant.  This  was  very  carefullv  and 
accurately  expressed  by  Sir  J.  L.  Knight  Bruce,  V.  C,  in  the  decree 
in  dough  V.  Frenchj2  Coll.  277,  in  these  terms — that  a  debt  for 
rent,  under  a  demise  of  laod  of  which  the  party  claiming  the  rent 
was  seised,  is  a  debt  entitled  to  priority  over  the  ordinary  simple  con- 
tract debts.  In  order  to  establish  that  ri^ht  on  the  part  of  the  credi- 
tor for  rent,  the  claim  must  be  for  rent  arising  upon  a  demise.  There 
must  be  a  lease  by  parol  or  by  written  contract  to  create  the  relation 
of  landlord  and  tenant,  and  to  reserve  rent 

Upon  what  principle  the  landlord  was  entitled  to  that  right  of 
priority,  or  to  what  extent  it  goes,  is  left  in  considerable  doubt  upon 
the  authorities  on  the  subject  Some  judges  have  said,  that  a  land- 
lord, claiming  rent  from  his  tenant  holding  land  by  demise,  is  fully 
equal  to  a  specialty  creditor ;  but  that  a  landlord  can  have  all  the 
remedies  of  a  specialty  creditor,  or  any  remedy  except  that  of  a  sim- 
ple Qontract  creditor  to  rank  above  all  thelbthers,  I-  cannot  find  to 
have  been  anywhere  decided.  This  extraordinary  right  given  to  the 
landlord  is  to  be  accounted  for  on  the  principle  of  tenure  in  the  law  of 
England,  and  the  remedies  which  exist  between  landlord  and  tenant 
with  reference  to  that  relation. 

The  reason  why  a  landlord  has  such  a  right  of  priority  has  been 
expressed  by  Holt,  C.  J.,  a  great  authority,  to  be,  that  the  contract  for 
the  rent  savors  of  the  realty.  And  in  another  case  he  says  it  is  a 
debt  on  real  contract,  and  after  the  death  of  the  tenant,  the  contract 
still  remains  in  the  realty.  See  3  Lev.  267.  All  which  expressions 
tend  to  show  that  it  is  a  right  arising,  not  from  the  law  of  contract 
simply,  but  from  the  law  of  tenure,  which,  in  this  country,  preceded 
the  law  of  contract  However  difficult  it  may  be  to  account  for  this 
priority  even  upon  this  principle,  that  it  exists  appears  to  be  beyond 
doubt  It  is  like  many  other  remedies  arising  from  the  relation  of 
landlord  and  tenant,  and  founded  on  the'  sacred  regard  which  the  law 
of  England  shows  to  rights  arising  from  tenure ;  for  the  extraordinary 
exceptions  from  the  law  of  distress,  the  landlord's  remedy  on  the 
clandestine  removal  of  the  property,  and  the  right  of  the  ^landlord 
against  goods  in  the  possession  even  of  assignees  of  a  bankrupt  tenant, 
or  trustees  of  an  insolvent  who  has  assigned  it  to  trustees  for  his  cre- 
ditors ;  these  are  all  rights  existing  at  oommoQ  law,  and  not  by  sta^ 
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tote,  and  are  to  be  referred  to  the  sacred  regard  which  the  law  of 
England  shows  to  rights  arising  by  tenure. 

The  right  of  distress  itself  was  not  of  that  kind,  bat  was  iniio- 
duced  from  the  civil  law,  proceeding,  in  questions  between  landlord 
and  tenant,  upon  the  doctrine  of  hypothecation,  treating  the  stock  of 
the  tenant  on  the  land,  of  which  he  was  merely  the  occupier,  as  some- 
thing in  which  the  landlord  had  a  right  by  way  of  pledge.  Not  by 
statute,  but  by  common  lawyers,  this  doctrine  of  dislxess  was  import- 
ed into  the  law  of  England  from  the  civil  law.  In  order,  then,  to 
establish  the  right  of  the  landlord  to  priority,  it  is  of  the  essence  of 
the  right  that  there  should  be  a  demise.  Without  an  actual  demise, 
the  law  of  tenure  could  not  apply.  There  must  be  privity  of  estate 
beyond  the  privity  of  contract  It  is  on  the  prindple  of  privity  of 
estate  that  the  right  of  the  landlord,  which  Holt,  C.  J.,  says  savors 
of  the  realty,  must  be  maintained ;  and  in  order  to  maintain  it,  there- 
fore, there  must  be  an  actual  demise. 

The  counsel  for  the  exception  referred  to  the  statement  of  the  law 
on  this  subject  by  Eyre,  C.  J.,  in  Naish  v.  Tatlockj  2  H.  BL  317| 
where  emphatically  he  notices  the  distinction  between  the  remedies 
wi)ere  tenure  does  not  exist,  as  between  two  individuals,  one  owing 
for  occupation  of  the  land  of  the  other,  and  bound  to  pay  for  such 
use  and  occupation.  In  the  case  of  an  actual  demise,  the  tenant 
holds  the  land  of  the  landlord  on  the  right  of  reversion.  That  is  the 
case  in  which  the  contract  savors  of  the  realty ;  but  mere  occupatioa 
of  the  land,  without  a  contract  operating  by  way  of  demise,  confers 
no  such  right  on  the  landlord,  or  obligation  on  the  tenant,  as  where  a 
demise  has  actually  taken  place  between  them.  Eyre,  C.  J.,  says, 
<<  The  action  for  use  and  occupation  is  in  its  own  nature  collateral  to  the 
action  for  rent  upon  a  dfmise,  and  it  was  so  held  in  Johnson  v.  Mag^j 
3  Lev.  150 ;  if  the  defendant  did,  in  fact,  use  and  occupy  by  the 
permission  of  the  plaintiff,  and  had  expressly  promised  to  pay,  though 
the  ))laintiff  had  no  title,  or  an  equitable  title  onlv,  the  action  lay."  * 
It  is  simply  an  action  upon  contract  —  on  mere  pnvity  of  contract  — 
and  not  of  estate.  Therefore,  in  order  to  establish  that  right  of  pri« 
ority.  Sir  J.  L.  Knight  Bruce,  V.  C.,  prudently  guarded  his  decree 
with  a  reference  to  the  actual  demise.  There  must  be  something 
which  amounts  to  an  actual  demise  —  that  is,  a  lease  of  the  land. 

In  the  present  case,  it  was  admitted  by  the  counsel  who  support 
the  Master's  finding,  that  in  the  agreement  between  Lord  Ward  and 
Godson  there  were  no  words  operating  by  way  of  present  demise ;  it 
was  simply  an  agreement  for  a  lease,  and  the  words  were,  that  the 
future  lease  to  be  granted  should  be  a  lease  containing  proper  cove* 
nants. 

[Matins^  Q.  C.  I  only  admitted  that  it  was  not  a  lease  because 
of  the  Stat.  8  &  9  Vict.  c.  106.] 

1  Eyre,  C.  J.,  says  further,  that  by  this  action,  under  stat  11  Gea  2,  c.  19,  "  a  land- 
lord, who  has  rent  owing  him,  is  allowed  to  recover,  not  the  rent,  but  an  equivalent  lor 
the  rent  —  a  reaaonable  sati^bction  for  the  use  and  occupation  of  the  premises  which 
hats  be0n  holden  and  eiyoyed  under  the  demise." 
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I  think  it  is  not,  iadepeadantly  of  that  statute.  It  was  moat 
tinctly  decided,  in  a  case  which  was  not  refened  to,  which  states  the 
law  very  properly,  that  unless  there  is  an  actual  demise,  if  the  occu- 
pation be  merely  under  an  agreement  for  a  lease,  the  landlord  has  no 
right  to  distrain,  for  that  is  a  right  incident  to  tenure.  Dunk  v.  Hun* 
ier^  5  B.  &  AL  322,  decided  that  the  landlord  has  no  right  to  distraia 
unless  there  be  an  actual  demise  to  a  tenant  at  a  fixed  rent ;  and 
therefore,  where  a  tenant  was  in  possession  under  an  agreement  to 
let  on  lease  for  twenty-one  years,  with  a  purchasing  clause,  at  the 
net  clear  rent  of  63^.,  the  tenant  to  enter  at  any  time  on  or  before  a 
particular  day,  it  was  held  that  this  only  amounted  to  an  agreenaent 
for  a  future  lease,  and  that  no  lease  having  been  executed,  and  no 
rent  subsequently  paid,  the  landlord  was  not  entitled  to  distrain. 

Now,  that  case,  with  reference  to  a  matter  resting  merely  on  a  con* 
tract  for  a  lease,  seems  to  me  exactly  the  case  as  it  subsisted  between 
Lord  Ward  and  Godson,  for  the  agreement  between  them  was,  that 
Lord  Ward  agreed  to  grant,  and  Godson  to  accept,  a  lease  of  certain 
described  property,  at  a  dear  yearly  rent  of  2,000/.,  free  from  all  taxes ; 
and  it  was  agreed  that  the  said  lease  ritionld  contain  all  usual  and 
proper  covenants,  and  particularly  a  covenant  to  pay  the  rent,  &c 
There  were,  therefore,  no  words  of  present  demise  in  the  agreement; 
but  in  law,  as  it  stands,  without  reference  to  the  recent  stat.  8  &  9 
Vict  c  106,  it  could  not  be  held  to  amount  to  a  lease  at  all ;  and, 
therefore,  it  is  a  case  in  which  the  remedy  of  the  landlord  must  be 
simply  upon  the  law  of  contract,  and  totally  independent  of  the  real 
right  or  the  real  contract,  to  which  such  force  has  been  attributed  by 
Holt,  C.  J.,  and  other  judges.  Even  if  this  wtre  an  agreement  for  a 
lease  of  land  in  England,  I  should  have  great  difficulty  on  the  autho- 
rities in  holding,  there  being  no  present  demise,  that  Lord  Ward,  as 
landlord,  had  any  claim  to  that  priority  recognized  in  various  cases. 
In  my  opinion,  that  right  of  priority  can  only  exist  where  the  con- 
tract is  in  the  realty,  and  not  where  there  is  a  mere  privity  of  contract, 
and  not  of  estate.  But  the  land  being  in  this  case  in  Jamaica,  it 
seems  to  me  impossible  to  treat  the  law  of  tenure  in  England,  which 
gives  these  extraordinary  rights,  very  peculiar  in  their  nature,  to  the 
ownership  of  land  in  England,  as  applicable  to  Jamaica.  Here,  agaui, 
I  find  that  the  matter  is  concluded  by  authority. 

There  is  a  case  of  an  aetion  for  rent  of  land  in  Jamaica,  and  the 
way  in  which  such  a  case  was  treated  by  the  courts  of  law  in  this 
country  was,  as  I  find  it  deliberately  and  distinctly  stated,  that  in  such 
a  case,  where  a  demise  on  an  actual  lease  of  land  abroad  is  the  sub- 
ject of  remedy  in  England,  it  can  only  be  upon  the  principle  of  an 
action  founded  upon  the  privity  of  contract,  and  not  of  estate.  That 
was  a  case  in  which  there  was  an  actual  demise,  and  therefore  there 
was  privity  of  estate,  which,  if  it  had  been  land  in  England,  would 
have  given  that  right  of  priority  which,  in  my  opinicHi,  the  Master  has 
erroneously  given  in  this  case. 

There  is  another  case.  Way  v.  YcUlep^  2  Salk.  651 ;  where  a  lessor 
abroad  ^'  brought  debt  for  rent  against  the  lessee,  upon  a  demise  at 
London  of  land  in  Jamaica.    The  defendant  pleaded  to  the  jurisdio^ 
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tion  of  the  court,  that  the  matter  ought  to  be  tried  in  Jamaica.  It  was 
urged  that  a  lessor  camiot  bring  debt  here  against  the  assignee  of  a 
term  in  land  in  Ireland,  and  if  entry  and  ouster  were  pleaded^  it  could 
not  be  tried  here ;  and  in  this  case  the  right  of  the  plaintiff  and  de- 
fendant depended  on  foreign  laws,  which  could  not  be  given  in  evi- 
dence here.  El  per  Ouriam*  —  Where  an  action  is  local,  it  must  be 
laid  accordingly ;  therefore,  if  the  lessor  declares  on  the  privity  of 
estate,  and  that  lies  in  Ireland,  the  action  must  be  brought  there,  for 
the  estate  is  local ;  therefore  such  lessor  cannot  maintain  debt  here 
against  an  assignee  of  a  term  in  Ireland,  for  the  action  is  founded  on 
privity  of  estate,  otherwise  where  it  is  founded  on  privity  of  contract 
which  is  transitory."  That  is  the  law  in  a  case  of  an  actual  demise 
of  land  in  Jamaica,  and  all  question  of  privity  of  estate  is  excluded 
from  the  principle  on  which  the  remedy  is  given.  K  maintained 
as  a  remedy,  it  must  be  an  action  on  the  privity  of  contract ;  and 
that  is  the  case  with  which  I  have  now  to  deal,  for  it  is  in  this 
way  that  Lord  Ward  has  a  claim  against  the  assets  of  Godson^ 
under  this  contract.  The  contract  itself  is  a  mere  agreement  for 
a  lease,  on  which,  if  the  land  were  in  England,  there  could  be  no 
right  of  distress^  or  equivalent  rights,  this  being  a  matter  remaining 
entirely  in  contract  I  therefore  can  see  no  just  principle  on  which  I 
eould  hold  that  Lord  Ward,  under  this  agreement  for  a  lease,  on 
which  he  can  only  claim  by  privity  of  contract,  and  not  of  estate,  can 
be  ranked  as  a  specialty  creditor  upon  the  assets  of  Godson ;  and  I 
am  bound  to  allow  this  exception,  with  costs. 


Webster  v.  'Webster.^ 

Jamuiry  2S,  1853. 

Separation  Deed — Condonation  —  Plea. 

Beconciliation  and  re-cohabitation  avoid  a  deed  of  separation,  bat  the  husband  may  never- 
theless so  conduct  himself  afterwards  as  to  contract  a  new  obligation  on  the  footing  of  Uie 
separation  deed. 

Mere  payments  to  the  wif^  of  an  annuity  for  liitB,  provided  hy  the  deed,  thonfb  oontinved 
after  a  reconciliation,  and  after  the  deatii  of  the  husband,  are  not  sofficiein  evidence  of 
each  a  new  obligation. 

Porm  of  plea  of  condonation  sufficient  without  answer  to  a  bill  by  the  widow,  on  behalf  of 
herself  and  all  other  creditors,  against  the  assets  of  the  husband,  deceased,  claiming  as  a 
creditor  of  his  estate  under  the  deed  of  separation. 

The  bill  in  this  suit  was  filed  by  Ann  Webster,  widow,  on  behalf 
of  herself  and  all  other  the  creditors  of  William  Granville  Webster, 
deceased,  against  Frederick  Taylor  Webster,  Liouisa  Webster,  John 
Fox,  and  Thomas  Summers ;  and  it  stated,  that  on  the  27th  Septem- 
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ber,  1843,  the  plaintiff  iatermairied  with  William  Granville  Websteri 
late  of  Preen,  in  the  county  of  Salop,  deceased,  and  that  some  un« 
happy  diiferenees  having  arisen  between  the  said  William  Granville 
Webster  and  the  plaintiiF,  they,  in  the  year  1844^  mutaally  agreed  to 
live  separate  and  apart  from  each  other,  and  that  thereupon  the  inden- 
ture thereinafter  stated  was,  on  the  4th  December,  1844,  duly  signed^ 
sealed,  and  delivered,  by  all  the  parties  thereto.  This  indenture  was 
dated  the  4th  December,  1844,  and  made  between  William  Granville 
Webster^  of  the  first  psui;,  the  plaintiff,  Ann,  his  wife,  of  the  second 
part,  and  Thomas  Summers  of  the  third  part;  and  after  reciting  that 
some  unhappy  differences  bad  lately  arisen  between  the  said  William 
Granville  Webster  and  Ann,  his  wife,  and  they  had  mutually  agreed 
to  live  separate  and  apart  from  each  other,  and  previous  to  such  sepa« 
ration  the  said  William  Granville  Webster  had  consented  thereto^ 
and  also  proposed  and  agreed  that  be,  out  of  his  own  {proper  moneys, 
would  allow  and  pay  to  the  said  Ann,  his  wife,  during  the  term  of 
her  natural  life,  for  her  better  support  and  maintenance,  the  annuity 
or  yearly  sum  of  65/.,  clear  of  all  taxes,  charges,  and  deductions  wha& 
soever,  payable  to  her  in  such  manner  as  thereinafter  mentioned,  vdt* 
nessed,  that  the  said  William  Granville  Webster,  in  pursuance  of  the 
aforesaid  proposal  and  agreement,  did  thereby,  for  himself,  his  heirs, 
executors,  and  administrators,  and  for  every  of  them,  covenant  with 
the  said  Thomas  Summers,  his  executors,  administrators,  and  assigns, 
that  it  should  and  might  be  lawful  to  and  for  the  said  Ann,  his  wife, 
and  that  the  said  William  Granville  Webster  should  and  would  per- 
mit and  suffer  her,  the  said  Ann,  from  time  to  time,  and  at  all  times 
from  thenceforth  during  her  natural  life,  to  live  separate  and  apart 
from  him,  notwithstanding  her  present  coverture,  and  as  if  she  were 
then  sole  and  unmarried ;  and  that  the  said  William  Granville  Web- 
ster should  not  at  any  time  or  times  thereafter  sue  her  in  the  Ecclesi- 
astical Cburt,  or  any  other  court,  for  living  separate  and  apart  from 
him,  or  compel  her  to  cohabit  with  him,  or  sue,  molest,  d^turb,  or 
trouble  her  for  such  living  separate  and  apart  from  him,  or  any  other 
person  or  persons  whomsoey^  for  receiving,  harboring,  or  entertain, 
ing  her ;  nor  should  or  would,  without  the  consent  of  the  said  Tho- 
mas Summers,  visit  her,  or  knowingly  come  into  any  house  or  place 
where  she  should  or  might  dwell,  reside,  or  be,  or  send,  or  cause  to  be 
sent  any  letter  or  message  to  her ;  nor  should  or  would  at  any  time 
thereafter  claim  or  demand  any  of  the  moneys,  rings,  jewels,  plate, 
clothes,  l!hen,  woollen,  household  goods,  or  stock-in-trade  which  the 
said  Ann  then  had  in  her  custody,  power,  or  possession,  or  which  she 
should  or  might  thereafter  buy  and  purchase,  or  which  should  be  de- 
vised or  given  to  her,  or  she  should  otherwise  acquire,  and  that  she 
should  and  might  enjoy  and  absolutely  dispose  of  the  same  as  if  she 
were  a  feme  sok  and  unmarried ;  and  lastly,  that  the  said  William 
Granville  Webster,  his  heirs,  executors,  or  administrators,  or  one  of 
them,  should  and  would  well  and  truly  pay,  or  cause  to  be  paid  unto 
the  said  Ann,  his  wife,  or  her  assigns,  during  the  term  of  her  natmal 
life,  for  and  towards  her  better  support  and  maintenance,  one  annuity 
or  yearly  sum  of  651.  of  lawful  money  of  Great  Britain,  free  and 
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dear  of  all  taxes,  charges,  and  dednctiona  whatsoerer,  the  said  anno- 
ity  or  yearly  aam  of  652.  to  be  paid  and  payable  to  her,  the  said  Ano, 
and  her  s^signs,  daring  her  natural  life,  by  two  half-yearly  payments 
in  each  and  every  year,  on  the  days  and  times  thereinafter  meotioned, 
and  which  said  sum  of  65^  per  annum  so  thereby  made  payable  to 
her,  the  said  Ann  Webster,  in  manner  as  aforesaid,  she,  the  said  Ann 
Webster,  did  thereby  agree  to  take  in  full  satisfaction  for  her  support 
and  maintenance,  and  all  alimony  whatsoever,  during  her  coverture. 
The  bill  further  stated,  that  the  said  separation  did  take  place,  and 
continued  until  the  decease  of  the  said  William  Granville  Webster, 
and  that  the  said  indenture  was  acted  upon  in  all  respects  by  all  the 
parties  thereto  until  such  decease. 

The  bill  then  stated,  that  William  Granville  Webster,  by  his  will, 
gave  all  his  real  and  personal  estate,  whatsoevqf  and  wheresoever, 
unto  his  brother,  Freoerick  Taylor  Webster,  his  heirs,  executors, 
administrators,  and  assigns,  subject  nevertheless  to  the  payment  of 
his  just  debts,  funeral  expenses,  and  the  charges  of  proving  his  said 
will  ;*  and  the  said  testator,  after  giving  certain  pecuniary  legacies, 
appointed  his  mother,  the  defendant  Louisa  Webst^,  and  John  Fox, 
joint  executrix  and  executor  of  his  said  will ;  and  that  the  said  testa* 
tor  died  on  the  26th  January,  1846,  and  that  his  will  was  duly  proved 
by  the  said  Louisa  Webster  and  John  Fox,  and  that  they  took  pos- 
session of  the  real  and  personal  estate ;  and  that  the  said  annuity  of 
65/.  so  granted  to  the  plaintiff  as  aforesaid,  was  dt^ly  paid  to  her  by 
the  said  testator  up  to  the  time  of  his  dtecease,  and  that  after  his 
decease  the  payment  of  the  said  annuity  was  continued  by  the  de* 
fendant  Louisa  Webster,  and  John  Fox,  and  the  defendant  Frederick 
Taylor  Webster,  up  to  the  25th  March,  1850 ; .  and  it  prayed  that  an 
account  might  be  taken  of  what  was  due  and  owing  to  the  plaintiff 
in  respect  of  the  said  annuity  of  65/.,  and  for  the  usual  accounts  and 
relief  in  a  creditor's  suit.  The  defendant,  Frederick  Taylor  Webster, 
pleaded, .that,  subsequently  to  the  date  of  the  execution  of  the  indent* 
ure  in  the  bill  mentioned,  the  plaintiff  and  her  late  husband,  William 
Ghranville  Webster,  were  mutually  reconciled  to  each  other, and  again 
cohabited  together  as  husband  and  vdfe,  and  therefore  the  defendant 
prayed  the  judgment  of  the  court  whether  he  should  be  compelled  to 
make  any  further  defence  to  the  said  bill  of  complaint 

C,  HaU^  for  the  bill,  objected,  that  there  ought  to  have  been  an 
answer  filed,  with  a  plea  to  the  various  statements  and  chaises  in  the 
bill,  because  such  discovery  might  have  shown  that  the  plea  was  un- 
true. Moreover,  when  the  plea  was  replied  to,  the  plaintiff's  counsd 
should  be  able  to  read  the  defendant's  answer.  He  cited  Lord  Redes* 
dale's  Treatise  on  Pleading,  244 ;  and  the  cases  of  Orow  v.  Tyrellj 
2  Mad.  297,  and  Emerson  v.  Harland^  3  Sim.  490;  8  Bligb,  85. 

[Stuart,  V.  C,  referred  to  the  facilities  which  the  new  practice 
gave  to  the  plaintiff  for  examining  the  defendant  in  various  ways^ 
which  relieved  both  parties  from  the  technicalities  of  the  old  practice. 
The  defendant  might  now  be  examined  as  a  witness  when  the  plea 
was  rejdied  ta] 
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Stuart,  V.  C.  I  do  not  think  that  I  can  sustain  the  objection  on 
the  point  of  form.  The  argument  connects  the  objection^  on  the 
point  of  fonn,  with  matters  of  substance.  I  cannot  hold  that  the 
averments  in  this  bill  are  so  framed  as  to  entitle  the  plaintiff  to 
an  answer  in  support  of  any  matter  charged  in  the  bill,  as  an  antici- 
pated defence,  or  calculated  to  avoid  the  plea.  Even  according  to 
the  strictness  of  the  old  form  of  pleading,  framed  far  the  purpose  of 
giving  to  the  plaintiff  and  defendant  their  full  rights,  I  could  allow 
this  plea*  In  order  to  bring  the  case  within  the  authorities  cited  by 
Mr.  Hall,  it  would  be  necessary  to  show  that  the  matter  of  discovery 
which  he  asks  would  aid  him  either  in  disproving  the  plea,  or  would 
be  in  some  manner  calculated  to  avoid  the  plea.  I  cannot  see  any 
averments  in  the  bill  that  would  justify  me,  according  to  the  oid 
practice,  in  bedding  the  plea  to  be  invalid,  and  deciding  —  what  I 
should  if  I  did — that  the  plaintiff  is  entitled  to  discovery  from  the 
defendant  of  any  matter  by  his  answ^.  Nothing  is  better  settled 
than  that  a  plea  to  the  whole  relief  is  a  plea  also  to  the  whole  disco* 
very,  unless  the  discovery  sought  is  of  a  matter  to  disprove  the  mat» 
ter  pleaded,  or  confessing  it  to  show  something  to  avoid  it.  I  find 
neither  of  those  circumstances  in  this  case,  and  therefore  I  cannot 
disallow  the  plea  on  the  matters  of  form 

Malinsy  Q.  (7.,  and  Macqueenj  for  the  plea.  The  fact  of  subsequent 
reconciliation  and  re-cohabitation  was  a  condonation  which  at  once 
rendered  the  deed  of  separation  absolutely  void.  WeHmeaih  v.  West" 
meathy  1  Dow  &  C.  519 ;  lEndUp  v.  The  Marquis  of  Weslmeaihj  6  B. 
&  CrjgKX);  St.  John  v.  8t.  John,  11  Ves.  527 ;  3  Bop.  Husb.  Sc  Wife, 
372,  note ;  Sawnders  v.  Rodway,  16  Jur.  1005 ;  s.  c.  13  Eng.  Bep. 
463.  The  continued  payments  by  the  husband  after  the  reconcilia- 
tion were  merely  voluntary,  and  could  not  be  the  ground  of  any  claim 
against  him ;  they  could  not  set  up  again  the  void  deed  of  separation. 

C  Hall,  contra,  argued,  that  as  no  time  was  stated  during  which 
the  reconciliation  lasted,  it  was  a  necessary  conclusion  that  it  was 
very  short  The  diflference  between  this  case  and  those  cited  was, 
that  the  deed  of  separation  here  made  a  provision  for  the  wife  for 
life,  and  not  only  during  the  coverture  or  separation ;  and  that  after 
the  alleged  reconciliation,  and  even  after  the  husband's  death,  pay- 
ments were  continually  made  to  the  wife  in  respect  of  the  annuity 
provided  fcS  her  by  the  deed.  Therefore  the  deed,  if  void  at  all,  was 
only  suspended  during  the  coverture.  But  the  better  view  was,  that 
the  continued  payments  showed  plainly,  that  in  the  view  and  inten- 
tion of  the  parties,  the  deed,  notwithstanding  the  separation,  was  still 
vaUd  and  subsisting.  Wilson  v.  MusheU,  8  B.  &  Ad.  752  ;•  Qawdon  v. 
Draper,  2  Vent  217;  Fletchers.  Fletcher,  2  Cox,  99 ;  Jee  v.  Thwrhwy 
2  B.  &  Cr.  547. 

Matins^  Q.  C,  in  reply. 

Stuart,  V.  C*    This  is  a  bill  filed  by  a  widow  against  the  legal 

24* 
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personal  representatives  and  tbe  trustee  of  her  husband's  will,  and  the 
trustee  of  a  deed  of  separatioD,  for  an  account  of  what  may  be  due  to 
her  in  respect  of  an  annuity  under  that  deed,  and  an  account  of  what 
is  due  to  tbe  other  creditors  of  the  husband,  and  for  an  adinimstraticn 
of  his  assets  upon  that  footing;  and  the  plaintiff's  right  to  tbe  decree 
sought  must  depend  on  the  question,  whether  or  not,  at  the  time  of 
the  death  of  the  husband,  she  was  a  creditor  against  his  estate.  She 
avers  her  right  as  a  creditor  under  the  deed  of  separation.  The  biU 
states  distinctly,  that  the  separation  took  place  and  continued  until 
the  death  of  the  husband,  and  that  is  followed  in  the  bill  by  an  aver* 
ment  that  the  annuity  was  paid  up  to  the  death  of  the  husband,  and 
has  been  paid  for  sometime  since  his  death.  Now,  the  question  to  be 
determined  upon  the  facts  of  this«case,  upon  this  plea,  and  the  bill, 
is  one  of  great  difficulty — whether  that  deed  of  separation,  by  wbidi 
the  husband  covenanted  with  the  trustee  to  pay  an  annuity  for  the 
maintenance  of  the  wife  during  her  life,  and  the  trustee,  on  the  other 
hand,  covenanted,  independently  of  the  husband,  against  the  debts 
which  mifi^ht  be  contracted  by  the  wife  during  the  separation,  is  a 
valid  deed.  According  to  the  policy  of  the  law  as  it  is  now  under- 
stood, it  is  unquestionable,  that,  in  the  ordinary  case,  after  the  execu- 
tion of  a  deed  of  separation,  and  after  the  separation,  the  facts  averred 
by  this  j>lea,  namely,  the  reconciliation  and  the  subsequent  cohabita- 
tion, would  annul  the  deed.  That  I  conceive  to  be  the  settled  law, 
and  not  to  be  disturbed  except  by  some  tribunal  of  higher  authoritTV 
than  this.  The  diffictdty  that  occurs  in  this  case  is,  that  the  bill 
avers  payment  of  tbe  annuity  up  to  and  since  the  death  of  the  ha»* 
band.  Now,  if  there  were  a  deed  of  separation,  and  an  annuity  pay- 
able under  it,  and  a  subsequent  reconciliation,  there  would  be  prmd 
facie  an  end  of  the  deed ;  but  upon  the  subsequent  reconciliation,  the 
husband  might  again  so  conduct  himself  as  to  contract  a  new  obliga- 
tion upon  the  fboting  of  the  former.  That  is  a  consideration  which 
is  pressed  upon  me  in  this  case ;  but  I  can  only  deal  with  this  plea 
upon  the  facts  and  circumstances  alleged  in  the  bill  and  as  met  by 
the  plea,  which  suggests  a  recondliation  and  re-cohabitation  as  a  com- 

Elete  answer  to  the  whole  case  made  by  the  bill ;  and  if  it  be  tbe 
Lw,  as  I  hope  it  is,  that  the  subsequent  recondliation  and  re-cohabi» 
tation  annul  the  deed  of  separation,  I  do  not  find  any  averments  in 
this  bin  sufficient  to  induce  me  to  bold,  that,  upon  any  subsequent 
acts  of  the  husband,  the  consequences  which  would  ensue  from  the 
fact  of  reconciliation  as  stated  in  the  plea,  namely,  that  tfe  deed  was 
annulled,  can  be  avoided.  The  relief  sought  by  the  bill  is  entirely 
upon  the  footing  of  that  deed,  and  tbe  performance  of  the  trusts 
thereof.  The  biU  is  not  so  framed  as  to  anticipate  the  defence  of  the 
plea,  and  to.  seek  to  avoid  it  by  stating  any  conduct,  if  there  has 
been  any,  such  as  would  amount  to  a  re-execution  of  the  deed,  and 
might  enable  the  court  to  deal  with  the  assets  of  the  husband,  undei 
the  deed,  exactiy  as  if  he  had  re-executed  the  deed  upon  a  second 
separation.  There  can  be  no  doubt  that  in  tbe  present  case  there  is 
considerable  hardship.  I  think,  as  I  must  take  the  facts,  that  the 
annuity  was  paid  up  to  tbe  death  of  the  husband,  and  that  the  bus- 
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band  made  his  will  after  the  date  of  the  deed  of  separation,  and  so 
dealt  with  his  wife  -^  who  continued  his  wife,  though  separated  from 
him — until  his  death,  as  if  she  had  aright  to  the  annuity  under  this 
deed.  It  is  a  case  of  extreme  hardship,  where  the  court  is  called  upon 
to  administer  the  assets,  to  find  that  the  husband  made  his  will  with* 
out  any  provision  for  the  wife,  but  seemed  to  have  considered  her 
entitled  to  a  provision  by  way  of  annuity  for  her  life.  Though  I  con* 
sider  that  the  plea  is  a  complete  answer  to  the  bill  as  at  present 
framed,  I  shall  not  therefore  refuse  to  give  the  plaintiff  an  opportunity 
of  amending  her  bill,  so  as  to  make  a  case,  if  she  can,  more  fully  to 
show  such  circumstances,  if  any,  as  would  induce  the  court  to  hold, 
that,  by  his  subsequent  conduct,  the  assets  of  the  husbai^d  may  be 
bound  by  the  widow  as  a  creditor ;  but  upon  the  facts  and  circum* 
stances,  and  the  statements  of  the  bill  at  present,  I  feel  myself  obliged 
to  hold  that  the  plea  is  a  complete  answer  to  the  case  made  by  the 
bill,  because  it  goes  to  annul  the  deed  under  which  the  widow 
claims. 

The  plea  was  allowed,  without  costs ;  the  phdntiif  to  amend  within 
three  weeks,  or  if  not,  to  reply  to  the  plea* 


Ths  Ovpicial  Manager  of  the  Granb  Trunk  or  Stafford  and 

PSTBRBOROVeH    UnION    RAILWAY    COMPANY  V.  BrODIE.^ 

Mndi  19  and  SI,  1868. 

Joints  Stock  Companies  WifuUng'np  Acts — Jurisdiction  under ^  to  direct 
Costs  to  be  paid  Personalis/  by  the  Official  Manager. 

Where  a  snit,  originally  commenced  by  one  on  behalf  of  the  other  sharefaolderB  and  scrip* 
holders  of  an  abortive  railway  company,  (except  the  defendants,)  and  aftcnrwards  (upon 
an  order*to  wind  up  llie  affauns  of  the  company,  wider  the  Join^8toaL  Companies  Windinig^ 
np  Acts,  being  obtained)  ordered  by  the  Master  to  be  prosecuted  br  the  official  Manager, 
under  the  Winding-up  Act,  11  &  12  Vict  c  45,  s.  53,  was,  upon  tne  hearing,  dismissed, 
on  the  ground  that  it  had  been  improperly  instituted,  and  ought  not  to  hare  been  adopted 
by  the  official  manager,  it  was  :— 

Bdd  that  the  court  had  joxtediction  to  direct  the  costs  to  be  paid  penonally  by  the  official 
manager,  and  that  the  words  of  the  order,  '*  dismiss  the  bill,  with  costs,  to  be  paid  by  W. 
T.,  the  offi^U  manager,"  were  sofficient  to  smpport  a  snbpcena  and  attadiment  for  costs 
ag^unst  W.  T.  personally. 

Qfuere^  per  Sur  J.  L.  Knight  Bruce,  L.  J.,  whether  the  53d  section  of  the  statute  is  applicable 
to  a  suit  so  Aramed  1  And  held,  per  eundem^  that  &e  5«th  section  does  not  apply  to  such 
Asait 

This  was  an  appeal  from  the  decision  of  Sir  W.  P.  -Wood,  V.  C, 
reported  17  Jur.  w5 ;  s.  c.  a$Ue^  p.  158.  The  facts  were  shortly  these: 
«—  The  suit  was  originally  commenced  by  one  on  behalf  of  the  other 
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sbareholdera  of  the  company,  (except  the  defendants,)  to  recover  from 
the  provisional  directors  and  secretary  moneys  alleged  to  have  been 
abstracted  from  the  company  by  the  fraud  of  some  and  the  negli- 
gence of  others  of  the  defendants;  and  it  was  afterwards  ordered  by 
the  Master  to  be  prosecuted  by  the  official  manager,  under  the  Wind- 
ing-up Act,  11  &  13  Vict  c.  45,  s.  53.  At  the  hearing  of  the  cause, 
before  Sir  G.  J.  Turner,  then  Vice-Chancellor,  his  Honor,  being  satis- 
fied that  the  suit  had  ite  origin  in  other  motives  than  the  benefit  of 
the  shareholders,  and  finding  that  it  was  improperly  constituted,  and 
that  the  bill  contained  charges  which  ought  not  to  have  been  made, 
was  of  opinion  that  the  suit  ought  not  to  have  been  adopted  by  the 
official  manager,  and  he  dismissed  the  bill,  with. costs,  to  be  paid  by  the 
official  manager.  (See  9  Hare,  823 ;  s.  c.  13  Eng.  Rep.  1.)  In  the  order, 
as  drawn  up,  the  costs  were  directed  to  be  paid  by  the  official  mana- 
ger, without  naming  him  personally ;  but  as  it  was  the  intention  to 
give  the  costs  personally  against  the  official  manager,  and  as  it  was  con- 
sidered doubtful  whether  this  intention  was  effected  by  the  order,  as 
drawn  up,  the  order  was  afterwards,  upon  the  application  of  the 
defendants,  amended,  by  the  insertion  of  the  name  of  the  official 
maneiger;  the  order,  after  the  amendment,  standing  thus:  —  <' This 
court  doth  order  that  the  plaintiiF's  bill  do  stand  dismissed  out  of 
this  court,  with  costs,  and  that  such  costs,  when  taxed,  be  paid  by  the 
plaintif]^  William  Turquand,  the  official  manager  of  the  said  com- 
pany, unto  the  defendants,"  &a  Under  this  order  the  defendants 
proceeded  by  subpoena  and  attachment  against  Mr.  Turquand  person- 
ally ;  but,  upon  the  application  of  Mr.  Turquand,  Sir  W.  P.  Wood, 
Y.  C.,  made  an  order  setting  aside  the  subpoena,  and  staying  all  pro- 
ceedings thereunder,  as  against  Mr.  Turquand  in  person.  (See  oMe^ 
p.  158.)  Two  separate  motions  were  now  made  by  different  defend- 
ants by  way  of  appeal  from  that  order,  asking  that  the  order  appealed 
from  might  be  discharged,  or,  in  the  alternative,  that  the  order  made 
at  the  hearing  of  the  cause  might  be  amended  by  striking  out  there- 
from the  woras  "  official  managei:." 

• 
J.  Bailey^  Q.   C,  and  Kenyonj  appeared  in  support  of  one  of  the 
appeal  motions,  and 

Selwyn^  in  support  of  the  other. 

Danielle  Q.  CZ,  and  Little^  for  Turquand,  the  official  maflager,  con- 
tra. 

The  arguments  upon  the  appeal  were  in  substance  the  same  as 
those  urged  in  the  court  below,  (see  an/e,  p.  158,)  and  the  follow- 
ing authorities  were  cited :  —  In  re  The  Oxford  and  Birmingham 
Railway  Company^  ex  parte  Oroxton^  19  Law  T.  209 ;  WormweU  v. 
Hailstone^  6Bing.  608;  In  re  The  Caminidgeand  Chichester  Railway 
Company,  1  Hall  &  T.  678 ;  Earrison  v.  Timmins^  4  M.  &  W.  510 ; 
and  Button  v.  Thompson^  3  H.  L.  C.  161. 

March  21.    Knight  Bkvce,  L.  J.    The  completion  to-day  of  Mr. 
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Little's  very  good  argument  not  having  removed  the  impression  under 
which  I  was  when  I  quitted  the  court  on  Saturday,  I  may  read  a 
note,  which,  in  accordance  with  that  impression,  in  the  course  of  that 
evening  I  made.  The  original  bill  in  this  case  was  £Qed  before  the 
passing  of  the  act  of  parliament  which  we  are  authorized  in  calling 
•*  The  Joint-stock  Companies  Winding-up  Act,  1848"  —  an  act  which 
has,  I  believe,  done  some  good  in  some  few  instances,  but  the  reverse 
in  so  many  more,  that  its  existence  seems  to  be  one  of  those  curative 
measures,  not  by  any  means  confined  to  a  single  branch  of  science, 
where  the  remedy  is  worse  than  the  disease.  After  the  change  thus 
made  in  the  law,  the  company^  or  association,  or  partnership  on  whose 
'behalf  the  suit  is  alleged  to  have  been  instituted,  became  subject  to 
the  provisions  of  this  statute ;  that  is,  its  affairs  were  ordered  to  be 
wound  up.  An  official  manager  was  appointed,  as  the  act  directs, 
and  Mr.  Turquand,  who  became  official  manager,  was  afterwards  — • 
perhaps  duly,  perhaps  unduly,  but  in  fact — made  plaintiff  in  the  ori- 
ginal siiit,  instead  of  the  original  plaintiff,  and  he  subsequently  filed 
an  additional  bill  in  the  same  suit,  which  thus  comprised  two  bills, 
and  which  was  posecuted  by  him  to  a  hearing,  and  was  then  dis- 
missed, with  costs.  The  question  before  us  is,  whether  Mr.  Turquand 
is  personally  liable  to  these  costs  —  a  question  to  which,  if  the  answer 
is  to  depend  on  the  language  of  the  decree  or  order  of  dismissal,  that 
answer,  must,  I  think,  be  unfavorabB  to  him,  for  the  force  of  that  de» 
cree  or  order  appears  to  me  to  be  in  conformity  with  the  intention  of 
the  learned  judge  who  pronounced  it — that  is,  to  make  Mr.  Tur- 
quand personally  responsible  for  the  payment  of  those  coists,  and  lia- 
ble to  an  attachment  for  the  non-payment  of  them.  Certainly  in  that' 
part  of  the  decree  or  order  he  is  described,  not  by  name  only,  but  also 
by  the  description  of  '^official  manager ;''  but  this  seems  to  me 
immaterial. 

Then  arises  the  controversy  whether  the  learned  judge  had  autho- 
rity to  make  such  an  order — a  controversy,  perhaps,  not,  with  strict 
propriety,  belonging  to  this  motion.  I  assume,  however,  in  Mr.  Tur- 
quand's  favor,  that  it  does  so.  Mr.  Turquand  says  that  these  por- 
tions of  the  act  of  1848,  lying  between  the  49th  and  61st  sections, 
exempt  him  personally  ;  and  there  is,  I  agree,  enough  to  admit  of  an 
ai^ument. 

The  statute  is  not  one  of  those,  so  very  rare  in  modern  tiines,  which 
are  free  from  obscurity  on  points  of  importance.  He  relies  mainly  on 
the  53d,  66lh,  and  59th  sections.  I  doubt,  however,  very  much  whe- 
ther the  d3d  section  extends  to  cases  of  the  present  description,  in 
which  one  shareholder  of  an  inchoate  or  unformed  company  sues  on 
behalf  of  himself  and  other  sharehcdders,  described  as  (daintiffsin  the 
suit  The  deseription  in  the  biQ  is  as  follows :  — '<  John  Warren,  on 
behalf  of  himself  and  all  others  the  shareholders  or  scripholders  of  the 
company  or  undertaking  of  the  Grand  Trunk  &c..  Company,  except 
the  defendants."  I  doubt,  I  say,  whether  the  53d  section  extends  to 
a  case  of  that  description,  some  or  all  of  the  defendants  being  share* 
holders ;  but  the  d6th  section,  I  think,  does  not  so  extend,  even  if  I 
cxmld  possibly  assume  a  state  of  cireumslances  in  which  the  56th  seo- 
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tion  could  be  applied,  where  the  official  manager  is  originally,  or  be- 
comes by  substitution,  plaintiff  in  the  suit  The  57th  section  of  the 
statute  relates  only  to  actions,  and  it  seems  to  me  that  the  prior,  of 
disabling,  or  prohibitive  part  of  the  69th  section  cannot  reasonably  be 
held  appUcabie  to  a  case  not  coming  under  either  the  56th  or  the 
d7th  section.  I  think  that,  unless  perhaps  in  tiie  latter  portion  of  the 
S9th  section,  that  portion  of  it  which  speaks  of  reimbursement  or 
indemnity  to  the  official  manskger,  the  59th  sectipn  does  not  touch  the 
present  suit.  I  diiTer,  therefore,  though  with  the  greatest  and  most 
unfeigned  respect,  from  the  learned  and  able  judge  before  whom  this 
case  IsLst  came,  and  should,  if  I  had  sat  for  him,  have  refused  the 
application  of  Mr.  Tarquand,  upon  whom  personally  there  is  no 
ground  of  imputation  of  any  kind,  with  costs.  It  is  competent  to 
him  to  ask  from  the  Master  a  direction  for  indemnity;  and  perhaps 
the  Master  may  comply  with  the  request,  which  I  have  not  intended 
by  what  I  have  said  to  affect — a  remark  which  I  may  also  make  as 
to  the  right  (if  any)  of  the  defendants  before  the  court  to  apply  to 
the  Master  for  aid  as  to  the  cdsts  in  dispute  —  a  point,  however,  which 
seems  to  me  to  be  immaterial,  as  there  is  no  question  as  to  Mi.  Tur* 
quand's  solvency.  Before  parting  with  this  matter,  I  will  only  add 
that  the  60th  section  seems  to  me  almost,  if  not  altogether,  to  render 
necessary  the  conclusion  at  which  I  have  arrived ;  but  I  have  laid  no 
stress  upon  it.  • 

Turner,  L.  J.  I  desire  to  repeat  what  I  said  during  the  argument, 
that  I  never  intended  to  cast  any  imputation  upon  the  personal  con- 
duct of  Mr.  Turquand.  That  tlus  suit  has  been  improperly  instituted 
I  entertain  no  doubt;  that  it  has  been  improperly  conducted  even 
since  Mr.  Turquand  has  been  plaintiff,  I  entertain  no  doubt,  because, 
upon  the  evidence  which  is  jgiven  in  this  case,  I  think  that  it  discloses 
a  spirit  very  inconsistent  with  the  just  prosecution  of  the  rights  of  the 
original  plaintiff  or  of  Mr.  Turquand.  I  desire  to  say  that  I  do  not 
attribute  the  nature  of  this  evidence  to  Mr.  Turquand,  though  I  do 
attribute  blame  to  the  parties  for  having  given  sucli  evidence.  Now, 
the  questions  are  these :  —  First,  it  is  said  that  the  court  has  no  juris- 
diction, to  make  the  official  manager  pay  costs.  I  take  it  that  every 
court  must  have  jurisdiction  over  the  proceedings  which  take  place 
in  that  court ;  and  therefore,  when  it  is  said  that  the  party  is  not  to 
be  held  liable  to  costs,  I  take  it  that  it  must  be  shown  that  the  naked 
words  exclude  the  right  to  recover  costs  against  that  party,  or  that 
the  court  has  no  power  to  give  them.  At  the  time  I  gave  my  deci« 
sion,  I  looked  carefully  into  the  act,  and,  having  reconsidered  it,  I 
entertain  no  doubt  whatever  that  there  are  not  to  be  found  in  this  act 
any  words  which  exclude  the  power  of  the  court  to  visit  the  plaintiff 
in  person  with  costs,  although  he  be  an  official  manager,  if  the  court 
be  of  opinion  that  they  ought  to  be  paid  by  him.  Then  the  question 
is,  whether  this  decree  has  been  properly  drawn  up  for  the  purpose  of 
fixing  Mr.  Turquand  personally  with  the  costs  which,  in  my  opinion^ 
ought  properly  to  be  nxed  on  him*  I  think  it  has,  and  for  this  reason 
-«-  where  a  party  is  by  name  ordered  to  do  an  act,  it  necessarily  be* 
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comes  his  duty  to  do  that  act  Now,  here  Mr.  Tnrquand  is  ordered 
by  name  to  pay  these  costs.  It  is  true  that  he  is  described  in  the 
order  as  official  manager ;  but  that  is  simply  a  descriptio  persona^ 
just  as  in  the  bill  he  describes  himself  as  «*  W.  Turquand,  official 
manager."  It  seems,  therefore,  that  upon  these  grounds,  the  decree, 
as  drawn  up,  does  give  the  costs  as  against  the  official  manager  per- 
sonally, and  that  the  order  of  the  court  below  should  be  discharged. 
Suppose,  in  the  case  of  a  bill  filed  by  an  executor  to  recover  a  debt ' 
alleged  by  him  to  be  due  to  the  estate  of  his  testator,  the  bill  to  be 
dismissed,  with  costs,  and  the  order  to  be  drawn  up  thus,  "  It  is  or- 
dered that  the  bill  be  dismissed,  with  costs,  to  be  paid  by  A.  B.,  exe- 
cutor of"  &X5.,  would  that  make  any  difference,  or  would  it  make  it 
incumbent  on  the  defendant  to  look  for  payment  of  his  costs  to  the 
testator^s  estate,  and  not  to  the  executor  personally  ?  I  have  already 
said  it  is  not  my  intention  that  the  judgment  I  gave  should  at  all  pre- 
judice the  question  whether  these  costs  ought  to  be  paid  out  of  the 
assets.  They  must,  in  the  first  place,  be  paid  by  Mr.  Turquand,  the 
(^cial  manager,  personally ;  and  the  order  of  the  court  below  must 
be  discharged. 

• 

An  order  was  then  made  discharging  the  order  of  the  court  below, 
and  refusing  the  motion  there,  with  costs. 


Fatebson  v»  Mubphy.^ 

Febroaxy  25, 1852. 

DeclaraUan  of  Trust 

P.,  being  indebted  to  J.  in  a  snpi  of  8007.,  to  be  repaid  b^  instalments,  drew  np,  but  did  not 
feign,  a  memomndiuB,  which  was  signed  bj  J.,  by  which  J.  directed  the  instalments  to  be 
invested  w  therein  mentioned,  and  the  dividends  to  be  paid,  after  the  decease  of  J.,  to  and 
among  the  children  of  P.  M.  and  £.  his  wife ;  and  when  the  yoangest  attained  the  age  of 
twenty-one  years,  then  the  whole  fund  was  to  be  divided  among  such  children.  If  any 
child  died  before  the  youngest  attained  twen^-one  years,  his  share  was  to  go  to  the  sur* 
yivon  in  the  same  manner.  This  memorandfum  was  never  made  known  to  the  parties 
interested,  but  only  to  P.  and  J.  Afterwards  J.  executed  another  memorandum,  in  eifect 
revoking  the  direction  in  the  first  memorandum  for  investing  the  instalments,  and  direct* 
iDg  payment  of  the  instalmente  to  heAelf :» 

jBs/tft^tet  the  first  faistmment  amounted  to  a  ftdl  and  complete  declaration  of  trust,  and  was, 
therefore,  not  revocable. 

P^  the  trustee,  had  paid  seyeral  iMtalfnimbi  to  the  teetalrix  after  the  date  of  the  second 
memorandum :  — 

Hdd,  that  the  cutuii  que  trust  under  the  first  memorandum  could  not  recover  these  payments 
in  the  present  .suit,  which  was  a  suit  by  P.,  the  executor,  for  the  administration  of  the 
estate  Of  J. 


1 17  Jar.  298. 
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The  plaintiff,  Paterson,  in  this  case,  was  the  trustee  of  a  sum  of 
money,  the  right  to  which  was  disputed  under  the  following  circum- 
stances:—  the  testatrix  had  advanced  8002.  to  the  plaintiff,  in  order  to 
enable  him  to  build  some  houses.  Aa  a  security,  lie  deposited  with 
her  the  title  deeds  of  the  land  on  which  the  houses  were  built,  with  a 
memorandum,  which  was  to  the  following  effect,  namely,  that  the 
plaintiff  was  to  pay  the  testatrix  lOL  a  quarter,  from  Christmas,  1847, 
until  the  sum  of  70L  should  be  paid ;  that  he  was  then  to  invest  lOiL 
a  quarter  in  consols  until  200/.  was-  invested ;  and  after  her  decease, 
be  was  to  pay  this  sum  of  consols,  together  with  the  interest  and 
dividends,  to  the  children  of  J.  P.  Murphy  and  Eleanor  Murphy,  in 
equal  shares,  when  the  youngest  attained  twenty-one ;  but  if  any  child 
should  die  before  the  youngest  should  attain  twenty-one,  then  the 
share  of  the  one  so  dying  was  to  be  divided  among  the  children  of 
Bleanor  Murphy,  as  and  when  they  attained  twenty-one  years.  This 
memorandum  was  in  the  handwriting  of  Pateison,  but  not  signed  by 
him ;  but  it  was  signed  by  the  testatrix.  Afterwards  another  memo- 
randum was  drawn  up,  also  in  the  handwriting  of  the  plaintiff,  and 
signed  by  the  testatrix,  in  the  following  words :  —  "I  wish  you  not  to 
make  the  investment  in  consols,  nor  to  pay  the  same  to  the  children 
of  Eleanor  Murphy,  but  to  continue  the  payments  to  me."  The 
plaintiff  thereupon  continued  to  make  the  payments  to  the  testatrix, 
on  the  footing  of  the  latter  memorandum.  After  the  decease  of  the 
testatrix,  the  children  of  Eleanor  Murphy  set  up  their  claim  to  all  the 
sum  of  200/.  and  interest,  alleging  that  the  first  memorandum  amount- 
ed to  a  complete  declaration  of  trust,  which  the  testatrix  had  no 
power  to  revoke  by  the  latter  memorandum;  that  Paterson  had  full 
notice,  since  the  instrument  was  in  his  handwriting ;  and  that  notice 
to  the  cestuis  que  tnist  was  not  necessary,  they  being,  moreover, 
infants. 

Terrell,  for  the  infants,  cited  MFadden  v.  Jenkins^  1  Ph.  157 ;  s.  c. 
6  Jur.  501 ;  Kekewich  v.  Mannings  16  jur.  625 ;  s.  c.  12  Eng.  Rep.  120; 
and  Moore  v.  Darton^  20  Law  J.  Hep.  (n.  s.)  Chanc  626 ;  s.  c.  7 
Eng.  Rep.  134 ;  which  latter  was  almost  exactly  the  present  case,  to 
show  that  the  trust  need  not  be  communicated  to  the  cestms  que  trusL 
Bill  V.  Cureton^  2  My.  &  K.  503,  showed  such  a  settlement  to  be  irre- 
vocable. Oarrard  v.  Lauderdale,  2  Russ.  &  M.  451 ;  Walhoyn  v. 
CouUSy  3  Mer.  707 ;  atid  that  class  of  cases,  are  distinguishable,  as 
being  for  the  settlor's  own  benefit  He  also  referred  to  Smith  v.  Lyne^ 
2  Y.  &  C.  a  C.  345 ;  DUlon  v.  CbpAm,  4  My.  &  C.  647 ;  Vice-Chan- 
celior  (then  Mr.)  Wigram's  argument,  whidh  was  of  great  forde  ia 
the  present  case ;  Exton  v.  Scott,  6  Sim.  31 ;  and  Fletcher  v.  Fletcher^ 
4  Hare,  67 ;  and  contended  that  a  good  and  final  dedaration  of  trust 
was  created  by  the  first  memorandum,  which  could  not  be  affected 
by  the  second  memorandum. 

Cracknall,  for  Paterson,  the  trustee,  abstained  from  taking  any  part 
in  the  argument 
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T.  SmpihCj  for  the  next  of  kin.  la  all  the  cases  which  have 
been  cited  on  the  other  side,  except  JUaore  v.  Darton^  the  matter  did 
not  remain  on  a  mere  agreement,  but  was  in  a  regular  form,  and  by 
deed  duly  delivered  In  Moore  v.  Darton  there  were  several  eircnm- 
stanoes  of  distinction. 

Wood,  V.  C,  (without  hearing  a  reply).  It  seems  to  me  that  a 
complete  declaration  of  trust  has  been  made  of  this  fund.  Every 
necessary  ingredient  for  a  perfect  declaration  seems  to  be  here.  There 
is  an  existing  fund  —  it  is  a  debt,  it  is  true,  but  that  is  quite  imma* 
terial — and  the  instrument  creating  the  trust  is  in  the  handwriting  of 
Paterson  himself,  so  that  he  had  full  notice  of  the  trust,  though  the  docu« 
ment  is  not  signed  by  him ;  it  is,  however,  signed  by  the  lady,  the  settlor. 
That  document  directs  what  is  to  be  done  with  the  fund ;  after  the 
decease  of  the  testatrix,  it  is  to  be  given  beneficially  among  certain 
children  when  the  youngest  attains  twenty*one,  and  if  none  attain 
twenty-one,  then  over.  I  was  about  to  consider  whether  this  could 
be  considered  as  a  declaration  of  trust,  or  whether  it  ought  not  rather 
to  be  viewed  as  creating  an  agency,  directing  a  distribution  for  the 
benefit  of  the  party  herself;  merely,  therefore,  to  be  considered  as 
containing  the  terms  of  an  arrangement  in  which  the  testatrix  herself 
alone  was  beneficially  interested.  There  are  many  cases  where  a 
debtor  appointing  property,  the  ultimate  trust  of  which  is  for  himself, 
that  appointment  has  been  held  merely  voluntary,  and  revooaUe  by 
the  settlor.  But  I  do  not  know  any  case,  in  which  that  view  has  been 
taken,  where  there  is  no  obligation  on  the  party  making  the  arrange- 
ment, as  for  creditors  or  the  like.  In  the  case  of  a  voluntary  declara- 
tion, the  obvious  inference  is,  that  it  was  made  by  the  settlor  for  the 
benefit  of  the  parties  to  whom  be  now,  for  the  first  time,  places  his 
property  under  this  liability.  As  to  an  arrangement  of  this  sort  for 
payment  of  creditors,  it  stands  on  quite  a  different  footing.  The  set- 
tlor has  certain  debts,  and  he  thinks  the  best  way  of  paying  these 
debts  is  to  convey  his  property  to  trustees  to  satisfy  the  creditors,  and 
hand  over  the  balance  to  himself.  Such  an  arrangement  is  one  merely 
for  the  benefit  of  the  settlor  himself,  and  the  trustee  is  in  fact  to  be 
considered  merely  as  his  agent.  But  I  am  not  aware  of  any  case  in 
which  a  declaration  for  the  benefit  of  pore  volunteers  has  been  held 
to  be  a  case  of  mere  agency. 

Moore  v.  DarUm,  seems  to  be  very  nearly  the  present  case.  There 
are  some  distinctions  between  that  case  and  the  present.  There  the 
document  was  signed  by  the  trustee,  and  was  actually  handed  over 
to  the  person  benefited,  by  the  testatrix  in  her  lifetime ;  so  that,  in 
fact,  the  question  of  a  donatio  mortis  cattsd  was  ready  to  be  raised  if 
the  Yice-Chancellor  had  not  held  that  it  was  precluded  by  the  fact 
that  the  circumstances  constituted  a  complete  declaration  of  trust. 
But  in  this  case  the  body  of  the  document  was  in  the  handwriting  of 
Paterson ;  and  there  is  no  case  which  makes  it  in  any  way  necessary 
that  the  cestms  que  tmst  should  be  made  acquainted  with  the  exist- 
ence of  the  trust  to  make  it  completely  binding.  In  Keketaich  v. 
Mannings  and  other  cases  of  that  description,  th€i  only  question  was, 
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whether  the  docnment  was  to  operate  as  an  assignment  or  a  declara- 
tion of  trast  In  Hughes  v.  Slubbs,  1  Hare,  476,  there  was  a  very 
simple  distinction  from  the  present  case.  This  is  not  the  result  merely 
of  a  verbcd  conversation,  which  might  leave  some  doubt  in  the  mind 
of  the  court  whether  a  trust  were  really  created,  because  so  much 
might 'depend  upon  a  single  word  of  the  testatrix.  Atiy  little  expres* 
sion  thrown  in,  such  as  <'  it  is  my  present  intention,"  would  show  that 
she  had  no  intention  absolutely  to  give  the  property.  But  in  that 
case  the  lady  gave  an  order  to  Cropper  for  150/.,  and  at  the  same 
time  gave  verbal  directions  to  apply  the  money  to  make  up  the  differ- 
ence in  value  of  the  100/.  legacy  given  in  the  will,  and  the  value  of 
a  share  of  100/.  stock  in  the  Lonaon  and  Birmingham  Railway  Com- 
pany at  the  time  when  such  legacy  should  be  payable.  Therefore  the 
real  meaning  of  the  testatrix  was,  as  the  Vice- Chancellor  held,  that 
that  was  to  be  taken,  and  was  intended,  for  a  testamentary  appropria- 
tion, not  as  a  present  declaration  of  trust ;  and  that  the  testatrix  wished 
to  retain  the  same  power  over  that  as  over  what  she  had  given  by  her 
Wilk  But,  in  the  present  case,  what  can  it  be  but  a  declaration  of 
Irast  ?  and  there  is  no  power  of  revocation  reserved  in  the  document. 
The  document  is,  therefore,  irrevocable,  and  I  must  declare  the  child- 
ren entitled.  The  petitioner  cannot,  however,  have  more  upon  this 
suit  than  the  amount,  160/. ;  he  cannot  have,  as  against  Mr.  Paterson, 
the  payments  which  lie  made  to  the  testatrix  herself  after  the  date  of 
the  second  document.' 


Cowman  t^.  Harbison.^ 

December  7,  8,  end  16, 1858. 

Precatory  Trust. 


my  said  wife,  at  her  decease,  bjr  will  or  otherwise,  to  divide  and  dispose  of  what  money  or 
property  she  may  hilve  saved  from  the  said  yearly  income  among  all  my  children,  in  equal 
shares ; "  — 

J5W,  too  indefinite  as  to  the  subject-matter  to  constitute  a  trust  for  the  children  in  any  sav- 
ings made  by  the  widow. 

John  Barwisb,  by  his  will,  gave  and  devised  to  bis  wife,  Joanna, 
during  her  life,  if  she  should  so  long  continue  his  widow,  the  use 


1  The  latter  observations  were  addressed  to  the  state  of  dircumstances  in  which  the 
present  contention,  arose.  The  suit  was  for  the  administration  of  the  assets  of  the 
testatrix.  Li  that  suit  a  claim  was  made  bv  the  next  of  kin  against  the  trustee  for  the 
residue  of  his  debt;  and  the  Yice-ChanceUor  directed  the  soit  to  stand  OTer,  in  order 
that  a  petition  might  be  presented  by  the  cuiuia  que  trust  claiming  under  the  memo- 
randum above  mentionea. 

S  17  Jur.  818. 
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and  enjoyment  of  all  bb  hoasebold  goods,  &o. ;  and  after  her  decease, 
or  second  marriage,  he  gave  the  same  among  his  children,  in  such 
,  shares,  &c.,  as  she  should  think  proper  to  will  or  order  the  same.  The 
testator  then  gave  all  the  rest  and  residue  of  his  real  and  personal 
estates,  consisting  of  lands  and  houses,  and  of  a  pottery  and  share  in 
a  ship-building  yard,  and  other  particulars,  to  trustees,  upon  trust  for 
sale,  and  to  invest  the  proceeds,  and  suffer  his  wife  to  reside  in  the 
testator's  house  at  Granby,  and  to  pay  the  interest  of  the  said  trust 
moneys,  and  the  yearly  rents  and  dividends  of  the  estate  while  it 
existed,  in  specie,  <'to  my  said  wife  during  her  life,  if  she  should  so 
long  continue  my  widow  and  unmarried,  for  the  maintenance,  educa- 
tion, and  support  of  herself  and  my  children,  subject,  nevertheless,  to 
the  proviso  hereinafter  mentioned ; "  and  then  the  will,  after  several 
other  directions,  contained  a  proviso  in  the  following  words,  namelv, 
*^  And  I  do  particularly  recommend,  desire,  and  direct  my  said  wi&, 
at  her  decease,  by  wiU  or  otherwise,  to  divide  and  dispose  of  what 
money  or  property  she  may  have  saved  from  the  yearly  income  here- 
inbefore given  to  her,  amongst  all  my  children,  in  equal  shares."  The 
bill  was  filed  by  John  Ck>wman  and  his  wife  against  several  persons, 
on  various  grounds  of  complaint  The  plaintiff,  Jane  Cowman,  was 
the  executrix  and  legatee  of  John  Barwise  the  younger,  and  daughter 
of  John  Barwise  the  elder,  with  whose  will  all  the  claims  brought 
forward  by  the  bill  were  connected,  but  were  of  no  general  interest, 
except  the  question  as  to  the  savings  by  the  widow. 

December  7  and  8.    Bolt  and  RiddeUj  for  the  plaintifis. 

BetkeU  and  Osborne^  for  the  defendants.  [They  cited  Malim  v. 
Ke^hky,  2  Yes.  jun.  333,  539,  531,  in  which  Cufdiffe  v.  Oimliffe^ 
Amb.  686,  is  overruled  as  to  such  an  expression;  and  Gwynne  v. 
Hawkins^  1  Bro.  C.  C.  99.]  In  order  to  constitute  a  trust,  there  must 
be  certainty  of  subject  as  well  as  certainty  of  object  Here  the 
alleged  subject  of  the  trust — the  savings,  if  there  should  be  any,  of 
the  life-interest. —  were  entirely  at  the  mercy  of  the  tenant  for  life ; 
no  trust,  therefore,  could  be  created.  The  subject  must  be  in*  exist- 
ence at  the  time  the  trust  concerning  it  is  created.  In  JFWAman  v. 
FUliter^  3  Yes.  7,  if  the  mother  could  spend  the  subject-matter  it  was 
held  there  would  be  no  trust    JShight  v.  Knight. 

[TuBNER,  Y.  C.  I  wish  you  would  leave  other  cases,  and  turn 
your  attention  to  the  case  of  Surman  v.  Surman^  5  Mad.  123.1 

That  case  was  an  absolute  gift  made  by  the  testator  to  nis  wife, 
and  a  gift  after  her  decease,  of  so  much  as  should  be  left,  to  other 
parties.  That  was,  therefore,  a  gift  to  the  wife  for  life,  with  the 
power  of  taking  the  whole.  It  was  the  case  of  a  tenant  for  life,  with 
a  power  not  exercised,  an  authority  not  resorted  to ;  in  which  case, 
of  course,  the  ^ft  over  took  effect  Besides,  the  will  does  not  seem 
to  relate  to  real  property,  but  the  judgment  seems  to  go  on  the  fact 
of  the  propertv  being  realty.  Contrast  this  case  with  Horwood  v. 
Webb^  1  Sim.  cc  Sw  327,  before  the  same  judge,  and  Woods  v.  Wood$^ 
X  My.  &  C.  401.  The  estate  of  John  Barwise,  the  son,  cannot  be 
adnunistered  in  this  suit 
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Jervis  and  W.  W.  Cooper^  for  the  different  tmstees. 

Roltj  in  reply,  cited  Raikes  v.  Ward^  1  Hare,  445,  and  Lorymore  v., 
JKcttwi,  2  Y.  &  C.  C.  a  370. 

December  16.  Turner,  L.  J.,  (after  stating  the  circnmstances.) 
Several  claims  were  advanced  by  the  plaintiff  First,  she  claimed 
some  interest  in  the  savings  made  by  her  mother,  Joanna,  from  the 
income  of  the  property  given  to  her  by  the  will  of  her  basband,  John 
Barwise  the  elder.  She  also  claimed  an  interest  in  certain  legacies 
given  to  Joanna,  and  in  the  pottery,  and  in  respect  of  a  share  in  the 
fitmiture  originally  belonging  to  John  Barwise  the  elder,  which  was 
given  to  Joanna,  his  wife,  for  life,  with  renminder  to  his  children,  in 
such  shares  as  she  should  appoint.  [T^here  were  also  other  claims, 
the  decision  of  which  involved  no  point  of  general  interest]  It 
appears  by  the  correspondence  that  it  has  been  agreed  that  no  objeo 
tion  shall  be  taken  on  the  grouiM  of  multifariousness ;  and  I  do  not 
feel  inclined  to  create  any  difficulty  on  that  ground,  though  I  have  no 
doubt  that  the  suit  is  obvious  to  the  objection.  The  most  material 
question  is  upon  the  right  to  the  savings  of  the  income  of  Joanna, 
under  the  will  of  John  Barwise*  [His  Honor  read  narrative  state- 
ments in  the  will  as  to  the  furniture,  and  other  specific  portions  of  the 
property,  and  the  trupt  to  convert  and  pay  debts.]  The  residue  is 
given  upon  further  trust,  subject  to  the  payment  of  two  sums  of  5O0L 
and  700L  That  is  all  which  has  any  thing  to  do  with  the  present 
question,  except  the  subsequent  clause,  (which  his  Honor  read,  being 
the  recommendation  as  to  savings.)  There  were  two  views  put  for- 
ward as  to  the  ulterior  bequest  of  the  savings.  The  plaintiff  argued 
that  it  was  a  gift  of  the  income  to  the  widow  for  her  life,  with  a  gift 
to  the  cbildren  of  so  much  as  she  should  not  spend.  On  the  other 
side,  the  defendants  contend  that  this  is  a  gift  imposed  upon  another,  to 
whom  the  beneficial  interest  is  given.  Now,  what  are  "savings?" 
The  amount  depends  entirely  upon  the  will  and  pleasure  of  the  widow. 
This  ulterior  bequest  could  not  be  intended  to  act  as  an  inducement 
to  spend  the  whole  of  her  income.  The  gift  is  his,  but  whether  there 
shall  ever  be  any  thing  upon  which  it  can  ever  take  effect,  depends 
upon  her  pleasure.  So  far  as  regards  the  subject-matter  of  the  bequest, 
therefore,  this  cannot  be  higher  than  a  precatoij  gift. 

Then  what  are  the  terms  of  the  bequest  ?  It  is  placed  at  her  dis- 
posal by  will  or  otherwise.  It  is  by  the  distribution  of  the  wife  that 
the  children  are  to  take  —  by  her  distribution  made  at  his  desire,  but  by 
distribution  made  by  her  —  not  by  any  gift  in  the  testator's  will  to  the 
children.  This,  therefore,  is  not  the  case  of  a  gift  to  A,  with  a  gift 
over  of  the  subject  to  B,  but  it  falls  within  the  class  of  cases  where 
there  is  a  gift  to  A,  with  a  request  that  he  will  bequeathe  it  to  R 
The  question  is,  whether  this  cAn  be  good  as  a  precatory  gift  The 
rule  is,  there  must  be  a  certainty  of  the  subject,  and  the  foundation 
of  the  rule  stands  on  very  solid  ground.  Where  there  is  a  right  in  the 
donee  to  spend  the  subject  of  the  gift,  that  is  inconsistent  with  the 
nature  of  such  a  precatory  trust  to  bequeathe  it  over  to  any  other  per* 
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son ;  and  therefore  the  court  coUects,  from  the  fact  of  a  power  to  the 
donee  to  dispose  of  any  portion  of  the  fund,  that  the  donee  is  to  be 
at  liberty  to  disregard  the  ulterior  intentions  of  the  testator  as  to 
that.  Ii  a  trast  were  raised,  it  could  not  be  enforced;  therefore  the 
court  says  it  shall  not  be  raised  at  alL  I  think  the  case  falls  com- 
pletely within  that  class  of  cases  where  the  testator  makes  a  gift  of 
so  much  as  shall  be  left  at  the  decease  of  a  person  to  whom  he  has 
given  the  use  of  any  thing. 

But  then  it  was  attempted  to  take  the  case  out  of  the  authorities 
by  reference  to  the  previous  gift  as  to  maintenance.  It  cannot,  how- 
ever, be  argued,  that  under  this  she  takes  no  beneficial  interest  She 
was  bound,  no  doubt,  to  maintain  the  children  for  some  indefinite 
period ;  bul^  subject  to  that,  she  took  a  beneficial  interest  in  that 
portion  of  the  income  out  of  which  the  savings  were  to  come.  What 
she  is  to  take  she  takes  beneficially.  Two  cases  were  referred  to  by  the 
plaintiff — one  was  Briggs  v.  Penny ^  3  Mac  &  G.  546 ;  s.  c.  8  Eng.  Bep. 
231.  There  the  subject  was  certain ;  the  only  doubt  was  a^  to  vague- 
ness in  description  of  the  object.  Lord  Truro  held,  that  that  vague- 
ness was  immaterial  if  it  was  certain  that  there  was  a  trust  created. 
The  other  case  was  Eade  v.  Eadct  5  Mad.  118.  There  there  was  cer- 
tainty of  the  object,  but  uncertainty  of  the  subject ;  and  that  was  held 
to  be  a  good  gift  of  the  residue.  But  I  do  not  think  that  either  of 
those  cases  aitects  the  present  case ;  and  I  think  the  present  bill  must 
be  dismissed,  and,  under  the  drcurostances,  dismissed  with  costs. 
The  general  rule  is  a  wholesome  one,  that  a  party  coming  here  with 
an  adverse  daim,  and  failing,  must  pay  the  costs.  The  case  has 
been  improperly  conducted,  nor  do  I  think  that  the  claim  has  i>eea 
made  bimdfide  for  administration  of  the  estate  of  the  testator,  but  for 
the  separate  and  individual  interest  of  the  plaintiff.  It  is  an  attempt 
to  enforce  a  compromise,  on  terms  more  favojable  to  the  plaintiff,  by 
a  threat  of  a  suit  —  an  attempt  which,  however  frequent,  (and  I 
am  afraid  it  is  too  frequent,)  must  always  meet  the  condemnation  of 
this  court  whenever  it  appears^ 


In  re  10  &  11  Vici.  c.  96,  and  in  re  Edward  Davenport's  Trusts.^ 

December  22, 1S52. 

WiU—CansiruciiM  —  ^^Wife  and  Children  ^^  means  lawful  Wife  and 

ChiUbrenf  prima  facie. 

Beqnest  of  Btoek,  after  the  death  of  the  testator's  vidow,  upon  tnist  to  pay  the  drndends  to 
Q.  fox  life,  and  then  to  his  wife  for  life,  and  after  the  decease  of  the  snrriYor,  to  divide  the 


117  Jar.  814. 
26* 
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eapital  among  the  cliildvMi  of  G.  O.  had,  from  a  time  pnTioos  to  the  dale  of  the  wiD,  up 
to  the  death  of  the  testator,  been  Hying  witfi  a  woman  who  was  belieYed  to  be  hit  wife, 
and  by  whom  he  had  several  children.  G.  was  never  manied ;  he  died  after  the  dea&  of 
the  testator,  in  the  lifttime  of  the  testator's  widow :  — 

Hdd,  that  the  description  In  the  will  applied  to  a  lawful  wife  and  children  whom  G.  might 
have  had  after  the  date  of  the  will,  and  to  no  others. 

Edward  Davenport,  by  his  will,  dated  the  26th  October,  1843, 
after  various  legacies  and  bequests,  gave,  devised,  and  bequeathed  all 
his  real  and  personal  estate  and  effects  to  his  wife,  Mary  Davenport, 
his  nephew  Edward  Davenport  Bryan,  and  William  Powell,  their 
heirs,  executors,  administrators,  and  assigns,  upon  trust  to  invest,  and 
to  stand  possessed  thereof  upon  trust  to  pay  the  dividends^  interest, 
rents,  profits,  and  annual  produce  thereof  respectively  to  bis  said  wife 
during  her  life,  for  her  separate  use;  and  as  soon  after  the  decease  of 
his  said  wife  as  should  be  convenient,  to  pay  the  several  legacies 
thereinafter  given ;  and  the  said  testator  directed  that  his  surviving 
executors  should  set  apart  and  stand  possessed  of  the  sum  of  1,000L, 
SA  per  cent  reduced  annuities,  upon  trust  to  pay  tlie  interest  and  divi* 
dends  thereof  to  his  nephew,  George  Charles  Davenport,  for  his  life; 
and  from  and  immediately  after  his  decease,  in  case  his  (the  said 
George  Charles  Davenport's)  wife  should  survive  him,  to  pay  the  said 
interest  and  dividends  to  her,  for  her  life,  for  her  own  sole,  separate, 
and  exclusive  use  and  benefit;  and  firom  and  after  the  decease  of  the 
survivor  of  them,  upon  trust  to  pay,  transfer,  and  divide  the  said 
1,000^.  annuities  unto,  between,  and  amongst  all  and  eveiy  such  one 
or  more  of  the  children  of  his  said  nephew,  George  Chanes  Daven* 
port,  as  should  be  then  living,  in  equal  shares  and  propcntions,  as 
tenants  in  common,  if  more  than  one,  and  if  but  one,  then  the  whole 
to  such  dnly  child ;  and  as  to  all  the  rest,  residue,  and  remainder  of  his 
real  and  personal  estate  and  effects,  the  said  testator  gave,  devised, 
and  bequeathed  the  same  respectively  (subject  to  the  life-interest  of 
his  said  wife)  unto,  between,  and  amongst  Edward  Davenport  Bry* 
an,  Frederick  Thomas  Bryan,  and  Eloisa  Barston,  their  heirs,  execu- 
tors, administrators,  and  assigns,  in  equal  shares  and  proportions,  to  ' 
tenants  in  common,  in  addition  to  the  respective  devises  and  bequests 
in  the  said  testator's  will  before  contained  in  their  favor. 

On  the  30th  January,  1844,  the  testator  died.  His  widow,  Mary 
Davenport,  died  on  the  15th  June,  1852,  and  the  said  George  Charles 
Davenport  died  in  the  mouth  of  May,  1845,  in  the  lifetime  of  the  said 
testator's  widow,  without  ever  having  been  married,  leaving  him  sur- 
viving a  woman  with  whom  he  had  cohabited  from  1836  until  hiis 
death,  and  who  passed  for  his  wife.  On  the  30th  November,  1852, 
Edward  Davenport  Bryan  and  William  Powell,  upon  an  affidavit  of 
these  facts,  transferred  the  said  sum  of  1,000/.,  3(.per  cent  reduced  an- 
nuities, into  the  name  of  the  Accountant-General,  in  trust  in  this  mat- 
ter,  to  an  account  entitled  <^  The  Account  of  the  Legacy  bequeathed  in 
Trust  for  George  Charles  Daveni)ort,  his  Wife  and  Children."  The 
present  petition  was  by  the  residuary  legatees,  for  payment  of  the 
fund  to  them.  There  was  evidence  by  affidavit  that  George  Charles 
Davenport  had  introduced  the  lady  in  question  to  his  friends  as  his 
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wife,  and  that  they  believed  her  to  be,  and  that  she  was  generally 
reputed  to  be  manied  to  him ;  but  that,  in  fact,  George  Charles  Da* 
venport  never  was  married,  but  had  induced  this  lady  to  live  vdth 
him  as  his  wife ;  and  her  affidavit  proved  that  she  had  five  children 
by  him,  all  of  whom  were  treated  by  him  as  his  children,  and  bore 
his  name,  and  were  by  such  names  entered  by  him  in  his  family 
Bible. 

It  was  also  in  evidence  that  these  children  were  generally  reputed 
to  be  his  legitimate  children,  and  that  four  of  them  were  born  before 
the  date  of  the  will,  two  of  whom  died  in  1845,  after  the  death  of  the 
testator,  and  the  fifth  was  born  in  1845,  and  was  still  living. 

McUinSi  Q.  CI,  and  Springall  ThompsoUi  for  the  petition.  It  is 
most  probable  that  the  testator  intended  to  benefit  this  lady  and  her 
children,  but  there  is  no  sufficient  expression  of  this  intention.^  The 
designation  in  the  will^oes  not  apply  to  her  or  her  clul(ben.  It  can 
only  be  understood  to  refer  to  a  lawful  wife  and  legitimate  children, 
which  he  might  have  had  after  the  date  of  the  will.  Then  the  repre- 
sentation that  she  was  married  was  a  fraud  on  the  testator,  and  the 
inducement  to  the  gift  being  an  erroneous  supposition,  it  will  be  void. 
KenneU  v.  Abbotj  4  Ves.  802. 

Beavan^  for  the  surviving  executors  of  the  wilL 

Prendengast^  for  other  parties. 

CkcmMess^  for  the  lady.  On  the  face  of  the  will  this  is  a  gift  to 
persons  then  in  existence,  and  the  evidence  of  reputation  is  ample. 

Stuart,  V.  C,  (preventing  the  reply,)  said  that,  to  support  the 
argument  for  the  lady  and  her  children,  it  must  be  shown  that  she 
and  her  children  would  have  taken  the  legacy  against  a  lawful  wife 
and  children  of  George  Charles  Davenport,  supposing  him  to  have 
married  afterwards.  His  Honor  said  that  it  was  a  very  hard  case, 
but  that  he  could  not  alter  the  words  of  the  will,  and  therefore  could 
not  hold  the  lady  to  be  so  described  as  to  be  entitled  to  the  legacy. 
If  the  testator  had  named  her,  the  case  would  have  been  different 
The  prayer  of  the  petition  must  be  granted. 


^  See  HarriM  v.  Uo^  Tnm.  &  £.  810. 
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Eddleston  v.  Collins.* 

December  17, 18,  and  27, 1852. 

Copyholds  —  Surrender  to  an  Infant  Deputy  Steward  —  Equity  of 
Redemption  —  Pleading —  Married  Woman. 

A  stinender  taken  out  of  oout  of  copyhold  lands  of  a  mamed  woman,  and  leqoiring,  then- 
fore,  her  separate  examination  and  consent,  may  be  well  taken  by  a  deputy  steward  who  it 
an  infiemt    (DubiianU  Sir  J.  L.  Knight  Brace,  L  J.) 

Obseryations  on  the  rale,  that  in  a  mortgage  of  a  married  woman's  estate,  the  old  uses,  sab- 
ject  to  the  mortgage,  will  not  be  considered  to  be  changed  by  the  mere  circamatance  diat 
the  equity  of  redemption  b  veserred  differently.    Per  Sir  G.  J.  Tnraer,  L.  J. 

SmiUe^  a  defendant  cannot  obtain  relief  against  the  plaintiff  by  impeaching  his  title  by  an- 
Bwer ;  that  must  be  done  by  cross  bill  \  and  Uie  ordinary  course  <x  the  court  is,  not  to  stop 
the  progress  of  the  cause,  unless  the  cross  bill  is  filed  in  dfte  time.  Per  Sir  G.  J.  Turner, 
li.  J. 

This  was  an  appeal  from  the  decision  of  Sir  G.  J.  Turner,  late 
Vice- Chancellor.  A  full  report  of  the  case  will  be  found  in  16  Jur.  790, 
8.  c.  13  Eng.  Rep.  331.  Tne  short  question  was,  whether  a  surrender 
of  copyholds  by  a  married  woman,  taken  out  of  court  by  an  infant 
deputy  steward,  who  examined  her  apart  from  her  husband,  was  a 
valid  sunrender.  The  Vice-Chancellor  having  decided  that  it  was,  the 
defendants  appealed  from  that  decision.  The  deputy  steward  was  at 
the  date  of  the  surrender  within  twp  months  of  being  twenty-one  years 
of  age ;  and  there  was  no  doubt  that,  but  for  the  objection  of  infancy, 
he  was  competent  to  examine  the  lady  as  to  her  acting  of  her  free 
will  in  the  matter  of  the  surrender ;  although  in  the  course  of  the 
argument  an  objection  was  raised  to  his  acting  as  such  deputy,  on 
the  ground  that  he  was  the  articled  clerk  of  Adcock,  the  mortgagee. 

Elmsley  and  Smythe,  for  the  plaintiff,  relied  on  the  following  autho- 
rities and  text-books  upon  this  point :  —  Scambler  v.  Waters^  Cro.  Eliz; 
637;  Younge  v.  Fowler^  March,  38-42;  s.  c.  Cro.  Car.  666;  Crosby 
v.  Hurley,  Ale.  &  Nap.  431 ;  Bac.  Ab.,  tit.  "  Infant,"  E.,  citing  Plowd. 
879,  381 ;  Co.  Copyh.  s.  45;  Younge  v.  Stoell,  Cro.  Car.  279;  and 
Co.  Litt  3,  b.,  note  4 ;  Id.  78,  b. ;  and  contended  that  there  were  but 
two  matters  in  which  the  fact  of  a  party  being  under  the  age  of 
twenty-one  years  was  a  legal  objection  to  the  act,  namely,  in  cases 
of  judicial  appointments,  or  in  conveying  away  his  own  real  property; 
that  the  only  other  case  in  the  books  was,  where  an  infant  was  said 
not  to  be  Competent  to  hold  the  spurs  of  the  King  at  the  coronation. 
Co.  Litt  107,  b. 

Olasse  and  Beale^  in  support  of  the  appeal,  cited  Com.  Dig.,  tit. 


1  17  Jur.  881 ;  22  Law  J.  Bep.  (n.  b.)  Chanc.  480.    Before  the  Lord  Chancellor 
(Lord  C&AKWORTB)  snd  the  Lords  ~     ' 
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«  Officer,"  D.  2,  and  tit  <*  Infant,'*  C.  1 ;  Co.  Com.  2  Inst  614 ;  Co. 
Copyh.  8. 46 ;  1  Inst  3  b.,  note  4,  by  Hargrave  ;  9  Vin.  Ab.,  tit 
«  Infant,"  T.;  Gilb.  Ten.  320,  4th  ed.,  by  Watkins ;  Seton  ofi  Decrees, 
267  ;  Tasburgh's  ease^  1  V.  &  B.  507 ;  2  Tnrn.  &  Ven.  Ch.  Prac.  86 ; 
Mex  V.  T%e  Chyirchwarden$  of  SingiclEar^  2  Lev.  18 ;  EyWs  ease^  1 
Vent  153 ;  Howard  v.  Woody  2  Show.  24 ;  Scriv.  Copyh.  134,  145, 
3d  ed.,  Ill,  114, 4th  ed. ;  Hearle  v.  Ghreenbank^  1  Ve«.  sen.  303 ;  Paf^ 
ker  V.  KeUj  1  Salk.  95;  and  Co.  Litt  117,  b.,  118,  a.  On  the  other 
question  alluded  to  by  Sir  O.  J.  Turner,  L.  J.,  in  his  judgment,  namely, 
as  to  the  equity  of  redemption  not  being  reserved  to  the  wife,  and  the 
effect  of  that,  they  cited  Ruscombe  v.  Juare,  6  Dow.  1 ;  s.  c.  2  Bligh, 
(n.  s.,)  192 ;  Innisv.  Jackson^  16  Ves.  366 ;  and  on  appeal,  1  Bligh,  104 ; 
JPlowden  v.  Hyde^  16  Jur.  823,  s.  c.  13  Eng.  Rep.  174 ;  and  Clark  v. 
Burghj  2  Col.  221;  but  as  the  form  of  the  deed  did  not  properly  raise 
the  question,  and  the  decision  turned  entirely  upon  the  question  of 
infancy,  it  is  not  considered  necessary  to  set  out  the  particular  terms 
of  the  deed. 

Elmsleyy  in  reply,  referred  to  Zouch  v.  Parsons^  3  Burr.  1794, 1800. 

LoLD  Chancelloh,  (Lord  Cranworth).  In  order  to  support  the 
proposition  which  has  been  contended  for,  several  old  authorities  were 
referred  to.  They  received  additional  weight  from  the  fact,  that  those 
who  followed  Lord  Coke  saw  no  reason  to  doubt  their  validity.  Lord 
Coke,  in  his  46th  section  of  his  Treatise  on  Copyholds,  says,  ^  If  an 
office  of  stewardship  descend  unto  an  infant,  he  may  make  a  deputy^ 
because  the  law  presumeth  he  is  himself  incapable  to  execute  it" 
Then  there  are  other  passages,  which  go  to  this  effect,  <<  that  an  infant 
cannot  be  a  steward."  Now,  what  is  the  meaning  of  those  words, 
**  cannot  be  a  steward  ?  "  In  Scambler  v.  Waters^  Cro.  Eliz.  637,  the 
decision  is  unintelligible,  as  ccdlected  from  the  report,  but  it  means  no 
more  than  that  an  infant  cannot  maintain  an  assize  or  real  action  for 
that  office,  as  an  office.  Whatever  be  its  meaning,  supposing  it  to  be 
stated  distinctiy  that  he  cannot  be  a  steward  or  a  deputy  steward,  it  must 
be  read  with  the  qualification  that  Lord  Coke  states  at  length,  and 
which  is  adopted  in  all  subsequent  writers,  in  these  words  —  ^  The 
law  is  not  very  curious  in  examining  the  imperfection  of  the  steward's 
person,  nor  the  unlawfrilness  of  his  authority ;  for  be  he  an  infant  or 
non  compos  tnenHs,  an  idiot  or  lunatic,  an  outlaw  or  an  excommuni- 
cate, yet  what  things  soever  he  performeth  as  incident  to  his  place 
can  never  be  avoided  for  any  such  disability,  because  he  performeth 
them  as  a  judge,  or  at  least  as  custom's  instrument;  and  for  his  au- 
thority, though  it  prove  but  counterfeit  if  it  come  to  exact  trial,  yet 
if  in  appearance  or  outward  show  it  seemeth  current,  that  is  suffi- 
cient" 

An  argument  was  adduced  at  the  bar,  that  a  steward,  though  an 
infant,  might  be,  perhaps,  allowed  to  do  ministerial  acts,  but  that  the 
separate  examination  of  a  married  woman  was  an  act  requiring  dis- 
cretion, and  to  which  Lord  Coke  could  not  have  intended  it  to  apply. 
I  think  Lord  Ccke  meant  absolutely  to  include  every  act  of  the  ste- 
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ward  —  he  makes  bo  distinction  whatever ;  and  there  is  scarcely  any 
act  a  steward  does  that  does  not  reqaire  some  discretion ;  and  in  the 
case  of  idost  surrenders,  there  is  always  one  important  act  that  requires 
very  great  discretion,  which  is  the  assessment  of  the  fines  :  that  is  to 
be  done  actually  by*  the  lord,  but  really  by  the  steward.  Another  case 
of  discretion  which  continually  occurs  is,  that  suppose  one  claims  as 
heir,  and  another  as  devisee,  it  is  common  to  admit  them  both,  and 
let  them  litigate  together.  It  is  competent  for  the  steward  to  say, 
^  That  is  a  false  will—  a  forgery ;  I  will  not  admit  you."  It  has  been 
thought  it  was  for  him  to  do  that  at  his  peril.  I  do  not  think  the 
distinction  can  be  sustained.  Having  that  distinct  autbcnity  of  Lord 
Coke,  an  authority  so  much  in  conformity  with  the  convenience  of 
mankind,  that  even  if  there  were  doubts  cast  upon  it,  which  I  do  not 
find,  I  should  be  very  reluctant  to  listen  to  any  such  suggestion,  be- 
cause the  danger  to  titles  would  be  enormous  if  it  could  be  said  tliat 
a  transaction,  as  to  which  parties  have  no  means  ci  inquiring  except 
by  looking  at  the  court  rolls,  is  absolutely  void  by  reason  of  infancy 
or  idiotcy,  or  non  compos  mentis  or  lunacy,  or  outlawry  or  exconmia- 
nication,  attaching  to  some  person,  as  to  which  there  is  no  evidence 
that  any  such  disability  did  attach  —  finding  that  authority  distinctly 
stated  in  that  elab<»rate  way  by  Lord  Coke,  I  have  no  difficulty  in 
coming  to  the  conclusion,  that  that,  as  a  legal  objection,  cannot  be 
sustained. 

Then,  if  that  be  so,  what  is  the  effect  of  the  surrender?  The  defend* 
^ts  say,  that  even  supposing  that  the  difficulty  as  to  the  steward  be 
got  over,  still  it  ought  to  operate  only  as  a  surrender  to  secure  the  sum 
of  100/.,  which  was  all  that  was  then  advanced.  What  is  its  legal 
meaning  ?  It  is  a  very  complicated  and  a  very  artificial  mode  of 
effecting  the  object  which  it  attempted  to  effect  I  give  no  opinion 
whether  the  lord  was  bound  to  accept  such  a  surrender.  Probably 
he  might  not  be.  That  question  was  discussed  in  the  case  of  Glass 
V.  Richardson^  9  Hare,  698 ;  «s.  c.  15  Eng.  Bep.  198 ;  in  which  there 
were  some  authorities  quoted  of  a  recent  aate  in  the  Court  of  Queen's 
Bench.  Very  likely  the  law  might  be,  that  the  lord  would  not  be 
bound  to  accept  such  a  surrender ;  but  having  done  so,  I  confess  it 
appears  to  me,  that  the  surrender  operated,  as  the  language  imports, 
^  to  such  uses  as  Adcock,  by  the  direction  of  Collins,  should  from 
time  to  time  appoint." 

If,  therefore,  Adcock  did  afterwards  appoint,  with  the  consent  of 
Collins,  that  that  surrender  should  enure  to  particular  uses,  it  would 
to  enure.  But,  then,  supposing  there  could  be  no  objection  by  rea^ 
son  of  the  infancy  of  the  plaintiff,  and  that  the  power  given  by  the 
surrender  had  been  &om  time  to  time  jnroperly  executed,  still  it  had 
only  been  properly  executed  in  form ;  for^  in  truth,  Mrs.  Collins  says, 
^'  I  was  imposed  upon.  I  did  not  know  what  I  was  executing ;  this 
surrender  was  never  explained  to  me.  I  never  meant  to  do  more 
than  to  authorize  the  raising  of  the  additional  100/.  beyond  the  first 
502.,  which  was,  ex  concessis^  a  good  advance."  If  that  were  so, 
though,  perhaps,  the  more  strict  course  would  have  been  to  file  a 
cross  bill  to  set  aside  the  transaction,  yet  I  conceive  it  may  be  raised 
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by  way  of  defence,  by  saying  for  what  sum  the  plaintiff  is  to  be  con- 
fiiderea  as  a  mortgagee ;  and  in  that  view  it  is  that,  npon  the  evidence, 
it  must  be  inferred  Mrs.  Collins  knew  nothing  of  all  those  subsequent 
transactions ;  that,  in  truth,  she  thought  only  that  she  had  surrendered 
in  1846,  to  secure  the  lOOL  then  advanced  to  her  husband,  as  she  had 
surrendered  in  1844  to  secure  the  50^  advanced,  and  that  all  the  rest 
was  a  mere  fraud ;  that,  in  trath,  the  deed  was  framed  in  fraud  of 
her,  and  so  as  to  rob  her  of  her  estate.  Now,  for  that  purpose,  one 
must  look  at  what  the  evidence  in  the  cause  is.  [His  lordship  here 
went  through  the  evidence,  and  said  it^was  strongly  corroborative  of 
the  fact,  that  every  thing  which  had  been  done  was  done  with  the 
entire  privity  of  that  lady,  and  that  every  thing  was  explained  to  her ; 
for  that,  upon  a  contrary  assumption,  her  conduct,  as  appearing  upon 
the  evidence,  was  irreconcilable  with  the  conduct  of  a  rational  per- 
son.] On  this  point,  therefore,  the  defendants  have  failed.  There  is 
nothing  on  which  I  can  find  any  thing  leading  to  a  fraud.  The  plain- 
tiff is  entitled  to  be  treated  as  a  mortgagee  for  6002.  and  interest ;  and 
the  decree  below  was  perfectly  correct. 

Turner,  L.  J.  At  the  request  of  my  learned  brother  I  have  next 
to  state  my  opinion  upon  this  case.  Having  already,  in  the  coart  below, 
^16  Jur.  791 ;  s.  c.  13  Eng.  Sep.  334,)  fuUy  entered  into  the  question 
of  the  capacity  of  an  infant  deputy  steward,  of  competent  understand- 
ing, to  take  the  surrender  of  a  copyhold  estate,  and  determined  that 
he  was  capable  of  doing  so,  it  is  unnecessary  for  me  to  say  more 
npon  that  point  than  that  that  opinion  has  not  been  altered  by  any 
thing  which  I  have  heard  on  the  reargument,  or  by  the  further  con- 
sideration which  I  have  given  to  the  question.  In  the  coarse  of  the 
argument  upoi)  the  appeal,  however,  two  or  three  points  have  been 
brought  forward  which  were  not  adverted  to  in  the  court  below,  and 
I  think  it  right  to  make  a  few  observations  upon  them. 

It  has  been  argued  on  the  part  of  the  appellants,  that  this  case  falls 
within  the  principle  of  the  eases  in  which  it  has  been  held,  that,  upon 
mortgages  of  the  estates  of  married  women,  the  old  uses  were  not 
altered  by  the  equity  of  redemption  being  reserved  to  parties  who 
would  not  be  entitled  under  those  uses.  Those  cases  do  not  appear 
to  me  to  apply  to  the  present,  or  in  any  degree  to  assist  the  appel- 
lant's case.  They  proceed  upon  this  principle  —  that  the  purpose  of 
the  deed  being  to  create  a  mortgage,  the  court  will  not,  from  mere 
triAinff  and  partial  alterations  in  the  reservation  of  the  equity  of 
redemption,  imply  an  intention,  not  merely  to  create  the  mortgage 
but  also  to  alter  the  uses*  The  court  is  to  collect  what  was  the  inten- 
tion of  the  parties  in  the  transaction.  The  nature  of  the  transaction 
distinctly  evidences  one  intention,  and  the  court  will  not,  irom  tri- 
fling circumstances,  impute  another ;  but  in  the  present  case  it  dis- 
tinctly appears,  by  the  surrender,  that  the  intention  was  not  merely  to 
create  a  present  mortgage,  but  to  give  power  to  create  further  charges ; 
and  nothing  which  I  can  find  in  the  cases  referred  to  would  warrant 
the  extension  of  them  to  such  a  case. 

The  case  of  Jackstm  v*  hmes^  in  the  House  of  Lords,  seems  to  be 
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very  strongly  opposed  to  this  argament  on  the  part  of  the  appellanis. 
The  question  here  is  on  the  right  to  create  the  farther  charges,  and 
not  on  the  right  to  the  ultimate  equity  of  redemption,  subject  to  the 
charges  when  created.  The  appellants  then  attempted  to  impeach 
the  securities  upon  the  evidence  taken  in  the  cause ;  but  the  appd- 
lauts  are  defendants  in  this  cause,  and  I  feel  ff^^t  doubt  whether  it 
is  competent  to  them  to  do  so.  The  plaintiff's  security  is,  I  must 
now  assume,  well  created  by  deed,  and  I  rather  apprehend  such  a 
security,  if  impeached  at  all,  must  be  impeached  by  cioss  bilL  .  The 
security  is'  good  until  impeached ;  and  to  allow  the  defendant  to 
impeach  it  by  her  answer,  and  by  evidence  on  her  part,  would  be  to 
make  a  decree  in  favor  of  the  defendant  upon  the  application  of  the 
plaintiff.  If  the  defendant  were  at  liberty  thus  to  impeach  the  plain- 
tiff's title,  she  must  equally  be  at  liberty  wholly  to  subvert  it ;  and 
the  consequence  of  allowing  this  would  be,  that  plaintiffs  coming 
to  this  court  for  relief  miffht  find  themselves  in  a  position  of  beiag 
decreed  to  convey  to  the  defendants. 

The  objection  to  decreeing  relief  upon  the  answers  to  defendants 
is,  perhaps,  founded  upon  deeper  reasons  than  may  at  first  sight : 
appear.  It  may  be  the  medium  of  compelling  defendants  to  do  jus- 
tice to  plaintiffs,  by  putting  any  legal  rights  they  may  have  under  the 
control  of  the  court,  and  of  thus  giving  effect  to  the  rule,  that  he  who 
comes  into  equity  must  do  equity.  The  only  other  point  to  which  I 
think  it  necessary  to  advert,  is  the  offer  now  made  on  the  part  of  the 
appellants  to  file  a  cross  bill,  the  court  in  the  mean  time  suspending 
the  decree.  It  is,  I  apprehend,  within  the  power  of  the  court  to  grant 
this  indulgence ;  but  what  is  asked  of  the  court  is  clearly  indulgence. 
The  ordinary  course  of  the  court  is,  not  to  stop  the  progress  of  the 
cause  unless  the  cross  bill  is  filed  in  due  time.  Up6n  a  motion  to 
adjourn  a  cause,  upon  the  ground  of  a  cross  bill  having  been  filed,  in 
Coaies  v.  PearsoUj  4  Mad.  262,  Sir  John  Leach  says,  ^'  If  the  cross 
bill  had  been  filed  in  due  time,  you  might  have  moved  to  have  staid 
publication  in  the  original  cause  until  an  answer  was  put  in,  but  yon 
cannot  now  stop  the  progress  of  the  cause." 

Has,  then,  the  appellant  made  a  case  entitling  her  to  the  extraordi- 
nary  indulgence  of  suspending  the  decree  in  the  original  cause,  not 
at  the  original  hearing,  but  at  the  rehearing  ?  I  am  of  opinion  that 
she  has  not  I  think  it  clear  upon  the  evidence,  that  this  lady  well 
knew  that  her  late  husband  was  borrowing  monev  on  the  estate,  and 
was  herself  instrumental  to  the  borrowing  It.  This,  I  think,  is  fully 
proved  by  the  plaintiff's  evidence,  and  the  lady  does  not  in  Ifcr  evi- 
dence assert  the  contrary.  I  think  the  case  set  up  by  this  lady,  of 
fraud  upon  her  in  procuring  the  sunrender,  is  entirely  an  after  thought 
upon  her  part  Tne  evidence  seems  to  me  to  prove  that  the  original 
dispute  in  this  case  was,  whether  more  than  450^  was  due  on  the 
securities,  not  whether  there  had  been  any  fraud  in  the  surrender ; 
and  that  at  the  later  period  of  the  dispute  the  question  raised  by  this 
lady's  solicitor  on  her  part  was,  not  whether  there  had  been  fraud  in 
the  surrender,  but  whether  the  lady  could  not  defeat  it  upon  the  legal 
giouod  of  the  infancy  of  the  deputy  steward.    These  are  circum- 
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stances  which  might  not  defeat  the  jright  of  the  appeUants  to  relief  in 
equity,  but  in  my  opinion  they  are  cironmdtanoes  which  disentitie 
ik&m  to  any  extraordinary  indulgence  from  the  court  \  and  I  th^efoiv 
concur  in  the  opinion  that  this  appeal  (mght  tp.  be  dismiseed. 

Knight  Beuoe,  L.  J.  In  the  present  case  there  are  questions  of 
law,  of  equity,  and  of  fact,  whidi,  with  or  without  sufficient  reason, 
have  appeared,  and  still  appear  to  aie,  of  difficult  solution  and  doubt 
While  my  mind  was  in  this  condition  on  the  matter,  I  found  from 
the  Lord  ChanceUor  and  Sir  G.  J.  Turner,  L.  J.,  that  they  had  made 
up  their  minds,  and- were  i^greed  as  to  the  proper  mode  of  dealing 
with  the  case  —  a  circumstance  which  rendered  it  necessarily  unioiF 
portant  what  my  view  of  ]^he  case  might  ultimately  be ;  and  1  thought 
it,  consequently,  better  for  the  parties  that  they  should  not  be  kept 
longer  in  suspense  by  reason  of  my  undetermined  state  of  opinion  — 
a  state  which  might  not  soon  end,  or  which  might  possibly  be  never 
wholly  removed.  I  requested  their  lordships  accordingly  not  further 
to  postpone  disposing  of  the  appeal  This  their  lordships  have  now 
done,  the  judgment  of  the  court  being  one  to  wbkh,  possibly,  a  more 
prolonged  cousideration  of  the  questions  in  dispute  between  the  par* 
ties  might  have  brought  me  to  assent,  though  at  present  I  do  not  do  sa 
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Bankrupt  Law  Consolidation  Actj  s.  20,  Construction  of — Change  of 

Venue. 

Where,  npon  an  ftpplication  being  made  to  the  conrt  of  bankruptcy  in  London,  the  senior 
commissioner,  harmg  transacted  the  business  before  him,  had  left  the  court  for  the  day, 
this  was  held  to  be  an  unavoidable  absence  within  the  meaning  of  the  20th  section  of  the 
Bankrupt  Law  Consolidation  Act,  so  as  to  enable  a  junior  commissioner,  then  present  in 
court,  to  act  for  the  senior  commissioner  in  the  matter  of  the  application. 

Where  the  petition  of  adjudication  had  been  filed  in  the  country  district  f n  which  the  bank- 
rupt resided  and  had  his  property,  but  tibe  great  mAJarity  of  the  creditors  resided  in  Lorn* 
don  and  elsewhere,  out  or  the  district  in  miich  the  petition  had  been  filed,  the  court,  upon 
tiie  application  of  one  of  such  creditors,  made  with  the  consent  of  the  others,  directed  the 
removal  of  the  petition,  and  of  proceedings  thereunder,  from  the  country  district  to  the 
oonrt  of  baaknsptcy  ia  London. 

The  bankrupt  resided  and  eanied  on  business  at  linooln,  which  is 
in  the  Leeds  district,  and  the  adjudication  was  obtained  on  the  Ist 
January,  upon  the  petition  of  the  bankrupt  himself,  in  the  Court  of 
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Bankraptcy  at  Hull,  for  that  district,  and  an  official  assignee,  resident 
at  Hall,  daly  appointed  The  amount  of  the  bankrupt's  Uabilittes 
was  1,858/.,  and  his  estate  consisted  principally  of  stock  in  trade  and 
effects  at  Lincoln,  which  had  been  furnished  to  him  by  creditors  resi« 
dent  in  London.  It  appeared  that  upwards  of  three  fourths  of  the 
creditors  in  point  of  value  were  resident,  not  within  the  Leeds 
district,  but  at  Birmingham  and  London;  and  that,  of  the  bank- 
rupt's liabilities,  only  75^  in  amount  was  due  to  creditors  at  and 
within  fifty  miles  of  Lincoln.  At  a  meeting  for  the  choice  of  credit- 
ors' assignees,  held  at  Hull,  on  the  36th  January,  one  Sewell,  a  Lon- 
don creditor  for  440/.,  was  proposed,  at  the  ins^nce  of  creditors  for 
anms  to  the  amount  of  653/.,  but  the  commissioner  declined  to  ap- 
Doint  him,  on  the  ground  that  he  resided  at  London ;  and  the  meet- 
ing for  the  choice  of  assignees  was  adjourned. 

On  the  38th  January,  at  the  instance  of  Sewell,  and  with  the  con- 
sent of  the  principal  part  of  the  London  and  Birmingham  creditors, 
an  order  was  obtained  from  the  Court  of  Bankruptcy  in  Basinghall 
Street,  London,  that  the  petition  of  adjudication,  and  all  proceedings 
thereunder,  should  be  taken  off  the  file  of  the  Bankraptcy  Court  for 
the  Leeds  district,  and  be  removed  to  the  Court  of  Bankruptcy  in 
London,  and  there  filed ;  and  that  the  official  assignee  already  ap- 
pointed at  Hull  should  be  removed,  and  in  his  place  one  of  the  offi- 
cial assignees  of  the  Court  of  Bankruptcy  in  London  should  be 
appointed  official  assignee  of  the  estate  and  effects  of  the  bankrupt; 
and  that  the  costs  of  Sewell,  occasioned  by  the  application  in  Lon- 
don should  be  paid  out  of  the  estate.  This  order  was  made  without 
notice  either  to  the  official  assignee  appointed  at  Hull,  or  to  the  bank- 
rupt, by  Mr.  Commissioner  Fane,  the  junior  commissioner,  acting  for 
Mr.  Commissioner  Evans,  the  senior  commissioner,  who,  at  the  time 
the  application  was  made,  had  left  the  Court  of  Bankruptcy  for  the 
day,  after  having  attended  there  till  four  o'clock  in  the  afternoon,  and 
eoncloded  the  business  brought  before  him  up  to  that  time. 

On  the  11th  February  an  order  was  obtained  by  the  bsmkrupt  from 
Mr.  Commissioner  Evans,  upon  notice  to  Sewell,  that  the  petition  of 
adjudication,  and  proceedings  thereunder,  should  be  retransferred  to 
the  Court  of  Bankraptcy  for  the  Leeds  district,  his  Honor  holding, 
first,  that  the  order  of  Mr.  Commissioner  Fane  of  the  88th  January 
was  a  nullity,  and  tdlra  vires  of  the  junior  commissioner,  inasmuch 
as  it  was  made  in  the  absence  of  the  senior  commissioner,  which  ab- 
sence was  not  an  unavoidable  absence  within  the  meaning  of  the 
20th'  section  of  the  Bankrupt  Law  Consolidation  Act,  1849 ;  secondly, 
that  even  if  it  were  not  a  nullity,  it  ought  not  to  have  been  obtained 
ex  parte^  and  was  therefore  irregular ;  and,  thirdly,  that  that  order 
was  wrong  upon  the  merits.  An  application  was  then  made,  upon 
affidavits  of  merits,  by  Sewell,  with  the  consent  of  the  general  body 


1  The  20tli  section  enacta,  ^  tbat  any  of  the  cammisuonen  actixLor  in  London  mar, 
daring  the  vacation,  or  daring  the  illness  or  unavoidable  absence  ^the  senior  commis- 
sioner, exercise  and  perform  the  duties  imposed  upon  the  senior  conmuMoner  by 
this  act" 
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of  the  London  and  Biimingbam  creditors,  to  Mr.  Commissioner 
Evans,  for  an  order  calling  on  the  parties  to  be  affected  thereby  to 
show  caase  why  an  order  should  not  be  made  that  the  petition  of 
adjudication,  and  aU  proceedings  thereunder,  should  not  be  removed 
from  the  Leeds  to  the  London  district,  and  be  there  filed  and  further 
prosecuted,  the  bankrupt  being  paid  out  of  the  estate  his  reasonable 
expenses  of  travelling  to  and  attending  in  London  under  the  said 
petition.  The  commissioner  having  refused  to  make  the  order  asked, 
the  application  was  now  renewed,  upon  notice,  by  way  of  appeal  to 

this  court 

• 

# 
James  BusseU^  Q,  C.,  and  Siurgean,  in  support  of  the  appeal.  It, 
was  imperative  upon  the  bankrupt  to  file  this  petition  of  adjudication 
in  the  Leeds  district,  for  by  the  90th  section  of  the  Bankrupt  la.^ 
Consolidation  Act  it  is  enacted,  ^'  that  every  petition  for  adjuaication 
of  bankruptcy  against  or  by  any  trader  liable  to  become  bankrupt 
shall  be  filed  and  prosecuted  in  the  court  within  the  district  of  which 
such  trader  shall  have  resided  or  canied  on  business  for  six  months 
next  immediately  preceding  the  time  of  filing  such  petition,  except 
where  otherwise  in  the  act  is  specially  provided :  provided  always, 
that  the  senior  commissioner  shall  have  power,  whenever  he  may  deem 
it  expedient,  to  order  and  petition  against,  or  by  any  trader  to  be 
prosecuted  in  any  district,  with  or  without  reference  to  the  district  in 
which  the  trader  shall  have  resided  or  carried  on  business,  or  to  con- 
solidate the  proceedings,  or  any  part  thereof,  under  two  or  more  peti- 
tions for  adjudication  of  bankruptcy,  or  to  impound  any  petition*for 
adjudication  of  bankruptcy,  and  the  proceedings  thereunder,  and  the 
prosecution  or  the  further  prosecution  thereof,  from  the  court  in  any 
one  district  to  the  court  in  any  other  district"  It  is  submitted,  how- 
ever, that  as  by  far  the  greater  portion  of  the  creditors,  as  well  as  the  , 
witnesses  of  the  transactions  leading  to  the  bankruptcy,  reside  in 
London,  the  senior  commissioner  ought,  in  the  exerdse  of  the  juris- 
diction given  to  him  by  the  statute,  to  remove  the  proceedings  to  the 
London  district  It  is  submitted  also,  that  the  absence  of  the  senior 
commissioner  arising  from  his  having  transacted  the  business  before 
him,  and  left  the  court  for  the  4ay,  when  the  application  by  Mr.  Sew- 
ell  was  made,  was  an  unavoidable  absence  within  the  meaning  of 
the  20th  section  of  the  statute,  and  that  the  junior  had,  therefore, 
jurisdiction  to  act  for  the  senior  commissionen 

Swanstofif  Q.  C,  and  ChokCf  for  the  bankrupt 

Bacon^  Q.  C,  for  the  official  assignee.  Upon  the  merits  of  the 
case,  there  is  no  ground  for  the  removal  of  the  proceedings  to  Lon- 
don. The  mere  circumstance  that  the  great  majority  in  value  of  the 
creditors,  €uid  most  of  the  witnesses,  reside  out  of  the  limits  of  the 
country  district,  is  not  sufficient  The  absence  of  the  senior  commis- 
sioner was  not  what  is  meant  by  an  unavoidable  absence  in  the  20tb 
section  of  the  statute,  and  therefore  the  order  of  Mr.  Conunissioner 
Fane  is  null  as  ultra  vires. 
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Knight  Bruce,  L.  J.  The  question  in  this  case  arises  nnder  the 
bankiTiptcy  of  a  bookseller,  stationer,  dealer  in  masioal  instrnments 
and  music,  and  a  toyman,  at  Lincoln.  He  made  himself  a  bankrupt 
at  Lincoln,  which  is  in  the  Leeds  district,  and  accordingly  it  was,  I 
suppose,  necessary  that  the  bankruptcy  should  be  opened,  in  the  first 
instance  at  least,  within  that  district,  and  the  business  of  the  adminis* 
tration  of  the  bankruptcy,  at  least  in  the  first  instance,  be  carried  on 
at  Leeds  or  HuU,  each  in  a  different  county  firom  Lincoln,  and  each 
at  a  considerable  distance  from  it  It  appears,  however,  that  the 
great  bulk  of  the  bankrupt's  creditors,  I  think  more  than  three  fourth^ 
in  amount,  resided  in  London  and  at  Birmingham.  It  %ppear8  alw, 
that  the  majority  in  value  of  the  bankrupt's  creditors  were  desirous 
that  the  operations  in  the  bankruptcy  should  be  carried  on  in  Lon- 
<ion ;  and  considering  the  position  of  Hull  with  reference  as  well  to 
Birmingham  and  London  as  to  Lincoln,  and  the  position  of  Birming- 
ham and  Lincoln  with  reference  to  London,  I  have  no  doubt  what- 
ever, after  having  heard  all  that  has  been  urged  in  respect  of  the 
merits  of  the  case,  that  the  interests  of  the  creditors  generally,  and  the 
interests  of  justice,  so  far  as  there  is  any  difference  in  the  terms,  will 
and  must  be  consulted  by  having  the  bankruptcy  carried  on  in  Lon- 
don rather  than  at  Hull.  That  renders  it  necessary  to  consider  the 
question  of  jurisdiction,  there  being  no  doubt  upon  the  merits. 

With  respect  to  the  question  of  jurisdiction,  my  impression  is,  that 
the  order  made  by  the  senior  commissioner  on  the  llth  instant,  at 
variance  as  it  is,  if  intended  to  be  at  variance  as  it  is,  to  the  order 
made  by  another  learned  commissioner,  Mr.  Fane,  was  an  order  with- 
out jurisdiction*-* an  opinion  which  I  give  independently  of  any 
question  whether  the  order  of  Mr.  Commissioner  Fane  was  or  not 
strictly  regular.  Into  that  latter  question' I  decline  to  enter,  thinking 
it  entirely  unnecessary.  I  think,  as  I  believe  does  also  my  learned 
brother,  that  on  the  merits,  and  substantially,  the  order  of  Mr.  Com- 
missioner Fane  was  entirely  right,  and  that  the  correct  order  to  make 
will  be  one  in  its  terms  to  be  regulated  by  that  order.  We  think  also 
that  the  choice  of  Mr.  Sewell  as  assignee  should  stand,  but  entirely 
without  prejudice  to  the  discretion  of  the  London  commissioner  whom 
this  case  shall  come  before  to  effect  a  new  choice  of  assignees,  should 
he  think  fit  to  make  one.  With  regard  to  the  costs  of  the  present 
application,  we  think  the  appellant's  costs  should  come  out  of  the 
estate ;  we  think  costs,  not  exceeding  102.,  should  be  allowed  to  the 
bankrupt ;  that  costs  also  of  this  application,  not  exceeding  10/.,  be 
allowed  to  the  assignee  of  Leeds.  We  are  of  opinion  that  the  costs 
incurred  of  the  application  to  Mr.  Commissioner  Evans,  which  pro- 
duced the  order  of  the  llth  February,  should  be  borne  thus  —  that 
Sewell  should  have  his  out  of  the  estate,  and  that  the  bankrupt  should 
be  allowed  none. 

Turner,  L.  J.     This  case  involves  two  questions -r—  one,  that  of  the 

Jurisdiction ;  the  other,  that  of  expediency.     The  order  of  the  28th 
anuary  having  been  obtained,  a  subsequent  application  is  made  to 
Mr.  Commissioner  Evans,  the  senior  commissioner,  to  take  back  the 
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proceedings  from  London  to  Holl.  Now,  it  is  quite  clear  that  the 
janior  commiasioner  had  no  power,  either  under  the  statute  or  the 
general  orders  in  bankruptcy,  to  make  the  order  which  he  did,  in  the 
absence  of  the  senicnr  commissioner,  unless  that  power  is  given  to  him 
by  the  20th  section  of  the  statute,  which  says-^  [his  lordship  read 
the  section  of  the  statute.]  I  am  of  opinion,  that  as  the  senior  com* 
missioner  was  not  in  eourt  when  the  order  in  question  was  applied 
for,  but,  having  performed  his  functions  for  the  day,  had  left  the 
court,  be  must  be  considered  as  having  been  unavoidably  absent 
within  the  meaning  of  the  20th  section  of  the  statute,  and  conse* 
quently  that  it  was  in  the  power  of  Mr.  Commissioner  Fane  to  make 
the  order  which  he  did ;  and  that  the  order  afterwards  made  by  Mr. 
Commissioner  Evans  to  take  back  the  proceedings  to  Hull  was  ala 
order  ultra  viresj  whHe  the  order  of  Mr.  Commissioner  Fane  remained! 
undischarged.  With  reference  to  the  question  of  expediency,  I  think 
it  plain  that  it  will  be  for  the  convenience  cund  benefit  of  the  great 
majority  of  the  creditors  that  the'  proceedings  in  this  bankruptcy 
« should  be  prosecuted  in  London.  In  my  opinion,  therefore,  the  order 
is  wrong,  both  upon  the  merits  and  on  the  ground  of  want  of  jun^ 
diction. 


> 


McDonald  v.  Brtce.^ 

Mturch  15, 1853. 

J^U —  Construction —  Contingent  Bequest —  Scotch  Probate. 

Bequest  of  residae  unto^  S.«  the  son  of  P.  S^  for  his  sole  use  and  benefitf  at  twentj-one; 
failing  him,  to  the  next  male  child  of  P.  8^  who  ahonld  aMain  that  age ;  and  foiling  mala 
childien  of  P.  S.,  to  the  ieyen  daaghten  of  A.  B.,  the  snryiyora  and  anrviTor  of  them,  in 
equal  proportions,  their  respective  shares  to  be  at  their  free  will  and  disposal.  B.  S.  died 
before  twenty-one,  and  P.  S^  haying  snryiyed  all  the  danghters  of  A.  B.,  died  in  Septem- 
ber, 1852,  without  haying  had  anj  other  mala  child : — 

Edd,  that  the  residne  belonged  to  the  next  of  kin  of  Ae  teitttor. 

A  Scotch  probate  is  not  recognised  bj  the  oonrt  of  cfaanceiy  in  England. 

This  case  now  came  before  the  court  on  a  petition  presented  by 
the  legal  personal  representatives  of  the  seven  daughters  of  Lewis 
M^Pherson,  who  were  the  contingent  residuary  legatees  named  in  the 
will  of  Robert  Shawe,  deceased,  and  they  sought  to  have  paid  and 
transferred  to  them  the  sums  of  16,537^  188.  dcL  Bank  Annuities, 
3333/.  6s.  8d.  like  stock,  and  two  sums  of  240/.  16s.  8d.  and  48/.  10^. 
lOd.  cash,  the  whole  of  which  stock  and  cash  constituted  the  residue 
of  the  testator^s  estate  and  effects,  which  the  petitioners  alleged  had 
become  divisible  among  them  by  the  death  of  Peter  Shawe  without 
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having  had  any  male  child  who  attained  the  age  of  twenty-one  jf 
The  cause  was  before  the  conrt  on  other  points  in  the  year  1838,  and 
18  reported  in  2  Jur.  295,  and  2  Kee.  276.  The  facts  of  the  case  were 
as  follows :  —  Robert  Shawe,  by  his  will,  dated  the  20th  March,  1812, 
bequeathed  unto  Ann,  Margaret,  and  Elizabeth  M^Pherson,  the 
daughters  of  the  late  Lewis  M^Pherson,  an  annuity  of  252.  each  dur* 
ing  their  natural  lives;  and  after  directing  the  same  to  be  paid  with* 
out  deducting  income-tax,  the  testator  ('  gave  and  bequeathed  unto 
Peter  8hawe,  of  GHasgow,  weaver,  the  natural  son  of  his  brother,  John 
6hawe,  the  sum  of  lOOL  annually  for  life ;  and  he  willed  and  be* 
queathed  unto  Mrs.  Christie  Orant,  Mrs.  Isabella  McDonald,  Mis. 
Mary  McDonald,  and  Mrs.  A.  McLean,  daughters  of  the  aforennea* 
tioned  Lewis  M^Pherson,  the  sum  of  lOOiL  sterling  each ;  and  the 
^residue  of  his  property  he  willed  and  bequeathed  unto  Robert  Shawe, 
the  eldest  son  of  the  ^  afore-mentioned  Peter  Shawe,  for  his  sole  use 
and  benefit,  upon  the  said  Robert  Shawe  coming  of  age ;  failing  him, 
to  the  next  male  child  procreate  of  the  body  of  the  aforesaid  Peter 
Shawe,  and  lawfully  begotten,  who  riiould  attain  the  age  of  twentv-' 
one  years ;  failing  the  male  children  of  the  said  Peter  Shawe  lawful^ 
begotten,  to  the  aforesaid  legatees,  and  survivors  and  survivor  of  them, 
in  equal  proportions,  namely,  the  said  Ann,  Margaret,  and  Elizabeth 
M'Pherson,  and  Mrs.  Christie  Grant,  Mrs.  Isabella  McDonald,  Mrs. 
Mary  McDonald,  and  Mrs.  McLean,  all  daughters  of  the  afore-mea- 
tioned  Lewis  M'Pherson,  their  respective  shares  ft  be  at  their  free 
will  and  disposal  And  the  testator  appointed  his  executors,  Francis 
Duncan  and  Alexander  Bryce,  guardians  of  the  said  Robert  Shawe 
during  his  minority;  and  he  directed  that  they  should  apply  the 
dividends  arising  from  the  property  belonging  to  him  which  might 
remain  after  paying  the  different  legacies,  and  setting  apart  a  sum« 
cient  sum  for  the  payment  of  the  annuities  thereinbefore  bequeathed, 
together  with  his  funeral  expenses,  to  the  maintenance,  education, 
and  benefit  of  the  said  child,  as  they  should  judge  most  advantageous 
for  him ;  and  in  the  event  of  his  death  before  his  reaching  the  age  of 
twenty-one  years,  the  testator  constituted  and  appointed  the  said 
Francis  Duncan  and  Alexander  Bryce,  and  the  survivor  of  them,  to 
be  guardians  and  guardian  to  the  male  child  lawfully  begotten  of  the 
'  aforesaid  Peter  Shawe  who  might  succeed  according  to  the  before- 
recited  disposition,  with  power  to  the  said  Francis  Duncan  and  Alex- 
ander Bryce,  and  the  survivor  of  them,  as  guardians  and  guardian,  to 
apply  the  dividends  aforesaid  to  the  purposes  above  mentioned." 
Robert  Shawe^  the  testator,  died  on  the  lltb  April,  1812^  and  Robert 
Shawe,  the  son  of  Peter  Shawe,  died  in  August,  1814,  about  the  age 
of  eight  years.  At  the  time  of  Robert  Shawe's  death,  all  the  daugh- 
ters of  Lewis  M^Pherson  were  living ;  but  between  that  period  sind 
the  time  of  Peter  Shawe's  death,  all  of  them  had  died.  Peter  Shawe 
died  on  the  8th  September,  1852,  without  having  had  any  other  male 
child  than  the  said  Robert  Shawa 

Glasse^  Q.  C,  and  Selwyn^  for  the  petitioners,  the  representatives 
of  the  contingent  residuary  legatees  under  the  will  of  Robert  Shawe, 
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contended  that  they  weve  entitled  to  the  residue.  The  period  of  vest- 
ing mast  be  fixed  at  either  the  death  of  the  testatcur  or  that  of  Peter 
Shawe'ii  son  Bobert;  and  all  the  daughters  of  Lewis  M'Pherson, 
being  alive  at  the  latter  period,  acquired  vested  interests.  The  case 
of  Qripps  v.  WolcoU^  4  Mad.  11,  was  no  aatbority  in  this  conrt,  it 
having  been  decided  in  opposition  to  the  rale  laid  down  in  Wilson  v. 
Bailey y  3  Bro.  P.  C.  195,  Tomlin's  ed.,  and  which  case  had  since  been 
followed  by  Doe  d.  Long'  v.  Prigg^  8  B.  &  Gr.  231 ;  7%«  Oommission' 
ers  of  OharUabU  Donations  and  Bequests^  1  Drn.  &  W.  488 ;  WordS' 
worth  V.  Wood,  4  My.  &  0.641 ;  1  H.  L.  C.  199 ;  Pearsmy.  Casama- 
joTj  1  Maa  &  R*  685 ;  Shailer  v.  Groves^  6  Hare,  162 ;  and  Rogers 
V.  ibwsey,  9  Jur.  575. 

R.  Palmer,  Q.  C,  and  Prout,  for  some  of  the  next  of  kin  of  Bo» 
bert  Shawe,  the  testator,  argued,  that  as  the  deaths  of  all  the  daugh- 
ters of  Lewis  M'Phexson  took  place  in  the  lifetime  of  Peter  Shawe, 
the  contingent  bequest  to  them  had  ledled,  and  the  residue  was  there- 
fore undisposed- of,  and  belonged  to  the  next  of  kin.  The  words 
*^  survivors  or  survivor  of  them,"  must  be  read  to  mean  survivors  at 
the  time  of  Peter  Sbawe's  death,  and  not  at  the  testator's  or  Bobert 
Shawe's  death.  The  case  of  Oripps  v.  Wolcott  was  in  point,  and 
one  which  the  court  ought  to  follow.  They  referred  to  2  Jarm.  Wills, 
641,  ed.  1844,  and  the  cases  there  cited,  of  Brograve  v.  Winder,  2 
Ves.  jun.  634 ;  Newton  v.  Ayscottgh^  19  Ves.*534 ;  Daniel  v.  Daniel, 
6  Yes.  297 ;  2  Bop.  Leg.  1388,  ed.  1847 ;  and  the  cases  of  Oibbs  v. 
TaU,  8  Sim.  132 ;  Blewett  v.  Roberts,  2  Cr.  &  Ph.  274 ;  Pbpe  v.  Whit- 
combe,  3  Buss.  124 ;  Taylor  v.  Beverley,  1  ColL  108 ;  and  Neathway 
V.  Reed,  17  Jur.  169 ;  s.  c.  ante,  p.  150. 

Anderson,  Q.  C,  and  Messiter,  appeared  for  other  next  of  kin  of 
the  testator,  and  cited  Hoghton  v.  Whitgreave,  1  J.  &  W.  146,  and 
WiUiams  v.  TarU,  2  CoU.  85. 

Olasse,  in  reply. 

BotiiLLY,  M.  B*  1  am  of  opinion  that  the  case  of  Oripps  v.  WoU 
colt  is  binding  upon  me.  Followed  as  it  has  since  been  by  so  many 
authorities,  I  shall  undoubtedlv  follow  it  until  it  is  reversed  by  the 
House  of  Lords,  if  it  ever  should  be  reversed,  which  I  do  not  think  very 
probable.  The  question  I  have  to  consider  in  this  case  is,  whether  it 
is  distinguishable  from  the  case  of  Oripps  v.  Wolcott,  and  whether 
the  circumstance  that  a  life  interest  was  given  theie,  while  here  there 
was  a  previous  interest  given  to  Bobert  Shawe,  and  on  bis  death  to 
the  children  of  Peter  Shawe,  and  that  Peter  Shawe  took  no  interest 
in  the  residue,  does  in  fact  distinguish  this  case  from  the  principle 
and  rule  laid  down  in  the  case  of  Oripps  v.  Wolcott.  Upon  the  full- 
est consideration  of  this  case,  I  am  of  opinion  that  it  does  not  distin- 
guish it  in  any  respect ;  and  I  concur  in  the  observations  which  have 
been  made  at  the  bar  on  behalf  of  the  next  of  kin,  that  as  this  gift 
was  necessarily  contingent  until  it  could  be  ascertained  that  Peter 
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Sbawe  had  died  without  male  issae,  (which  of  course  conld  not  pos* 
sibly  be  ascertained  before  his  death,)  there  is  no  substantial  disdno* 
tion  between  this  case  and  Oripps  v.  Wdkott.  I  am  of  opinion, 
therefore,  that  I  must  follow  Cripps  v.  WolcoU^  and  hold  tiiat  the 
next  of  kin  are  entitled,  and  not  the  residuary  legatees,  in  the  events 
which  have  happened. 

Anderson  said  that  some  of  the  next  of  kin  for  whom  he  appeared 
were  represented  by  their  administrator,  who  had  taken  out  a  Scotch 
probate,  and  he  haa  to  ask  his  Honor  whether  he  thought  the  letters 
of  administration  of  the  Consistory  Court  of  Scotland  sufficient  to 
enable  him  to  receive  their  shares  without  taking  out  probate  in  Eng- 
land. They  were  domiciled  in  Scotland,  but  the  property  to  be  divid- 
ed was  in  England 

BoMiLtY,  M.  R.  I  think  it  is  impossible,  in  the  present  state  of 
the  law,  that  I  can  allow  that  to  be  done.  The  parties  must  proceed 
in  the  usual  way. 


Cross  v.  Thomas.' 

March  18,  1853. 

Practice  —  Entering  Appearance  — 16  ^^  16  Vict  c  86,  i.  52. 

LeaTO  given  to  enter  an  appearance  for  the  assignees  of  a  defendant  who  had  become  bank- 
mpt,  tfie  assignees  having  been  serr^  with  an  order,  nnder  the  52d  section  of  Uie  15  & 
16  Vict  c.  86,  and  not  having  appeared  thereto. 

In  this  case  one  of  the  defendants  had  become  bankrupt,  and 
assignees  of  his  estate  were  appointed.  They  were  served  by  the 
plaintiff  with  a  supplemental  order,  pursuant  to  the  requisitions  of 
the  52d  section  of  the  15  &  16  Vict  c.  86,  but  they  had  neglected  to 
appear  thereto. 

Beavan  now  moved,  on  behalf  of  the  plaintiff,  for  an  order  that  he 
might  be  at  liberty  to  enter  an  appearance  for  the  assignees. 

RoMiLLY,  M.  ft.,  made  an  order  to  that  effect. 

1 17  Jnr.  886 
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In  re  PaobJ 

March  18,  1853. 

Practice  —  Married  Woman — Application  to  sue  without  a  next 

Friend, 

A  married  woman  cannot  inatitato  a  salt  infirrndpax^perU  without  tho  intervGntion  of  a  next 

friend. 

The  facto  of  this  case  are  sufficiently  stated  in  the  judgment. 

RoMiLL  Y,  M.  R.  In  this  case  an  application  ex  parte  was  made  in 
January  last,  for  an  order  to  permit  a  married  woman  to  file  a  bill  in 
formd  pauperis  in  respect  of  her  separate  estate,  without  the  usual 
intervention  of  a  next  friend,  and  the  case  of  Welleslep  v.  Wellesley^ 
16  Sim.  1,'  was  cited  as  an  authority  for  making  the  order.  I  then 
gave  the  necessary  permission  for  that  to  be  done.  In  February 
.another  motion  was  made  to  discharge  the  order  of  January,  on  the 
ground  of  irregularity,  and  I  took  time  to  consider  the  point  I  am 
now  of  opinion  that  the  order  of  January  was  irregular,  and  therefore 
cannot  stand.  The  case  of  Wellesley  v.  Wellesley  is  no  authority  on 
the  present  occasion,  {at  in  that  case  Lady  Mornington  had  pre- 
viously filed  her  bill  in  the  ordinary  manner,  and  she  only  applied  to 
the  court  for  leave  to  prosecute  a  suit  which  had  been  regularly  instil 
tuted  by  the  assistance  of  a  next  Mend.  The  court  granted  leave 
for  that  to  be  done.  Lately  an  application  was  made  to  the  lords 
justices  in  re  Hakewill,  upon  the  authority  of  Wellesley  v.  Wellesley 
and  of  the  order  I  made  in  this  case,  for  leave  to  allow  Mrs.  Hake- 
will,  a  married  woman,  to  present  a  petition  without  the  intervention 
of  a  next  friend.  That  application  was  made  under  the  provisions 
of  the  2  &  3  Vict  c.  54,  (Mr.  Justice  Talfourd's  Act,)  for  the  purpose 
of  enabling  the  petitioner  to  have  access  to  her  children.    The  lordtt 

i'ustices,  after  some  hesitation,  granted  the  application.  Sir  R.  T. 
[indersley,  V.  C,  having  previously  refused  to  make  the  order,  as  he 
doubted  whether  he  had  sufficient  authority.  This  case  is  quite  dis- 
tinct from  that  of  re  HakewUl.  It  is  not  the  ordintury  case  of  a  per- 
son who  files  a  bill  in  the  regular  course,  and  then  obtains  an  order 
tp  sue  in  formd  pauperis  in  order  to  prosecute  a  suit  ahready  insti- 
tuted. The  motion  also  was  made  ex  parte^  which  obviously  ought 
not  to  have  been  done.  It  was  irregular  in  every  way,  and  therefore 
'  must  be  discharged,  but  without  costs,  as  the  court  did  not  refuse  the 
application  when  the  motion  was  made  in  January. 

Terrell  for  the  motion  to  sue  in  formd  pauperis. 

Eislop  Clarke^  for  the  motion  to  discharge  the  order  of  January. 


L  27  J«r.  986. 


3lb  COURTS  OP  CHANCERY,  18S8. 

Barham  v.  Claiendon. 

Barham  t;.  The  Earl  of  Clarendon*' 

Norember  16  and  Becember  17, 1852. 

Eoconeration  —  Covetkint  to  discharge  Lands  of  Legacies. 

J.  F.,  \>j  Willi  charged  certain  real  estates  with  the  payment  of  fonr  legacies  of  5,000/.  eadi, 
and  left  the  estates  so  chaiged  to  J.  B.  By  his  marriage  settlement,  J.  B.  coTenanted  wHIi 
the  trustees  of  the  settlement  to  discharge  the  lands,  and  to  pay  the  legacies,  and  to  settle 
the  lands,  free  from  the  legacies,  to  certain  uses,  the  nsnal  uses  and  trusts  upon  a  marriaee. 
He,  however,  only  paid  off  one  of  the  siud  four  legacies,  and  died.  In  a  soit  between  his 
personal  representatives  and  the  persons  entitled  to  the  reiid  estate :  — 

Bddy  that  the  land  was,  by  ^e  covenant  in  J.  B.*8  marriage  settlement,  entitled  to  be  ezone- 
rated  out  of  his  personal  estate. 

This  was  a  special  case  under  Sir  G.  J.  Turner's  Act,  1850.  Jo- 
seph Foster  Barhamy  by  bis  will,  dated  the  22d  June,  1832,  gave  all 
his  freehold,  copyhold,  and  leasehold  lands  and  hereditaments,  situate, 
lying,  and  being  in,  or  near,  or  adjacent  to  Stockbridge,  in  the  county 
of  Southampton,  with  the  appurtenances,  to  and  to  the  use  of  John* 
Barham  and  the  Earl  of  Thanet,  their  heirs,  executors,  &c.,  to  raise, 
by  sale,  mortgage,  &c.,  the  following  legacies,  namely,  5,000^  to  each 
of  his  four  younger  children,  William'  Joseph  Barham,  Charles  Henry 
Barham,  Mary  Barham,  and  Caroline  Gertrude  Barham ;  and  sub- 
ject to  the  payment  of  the  four  legacies,  and  of  the  debts  and  funeral 
expenses  of  the  testator,  he  devised  the  same  to  his  son  John  Barham, 
absolutely.  The  testator  died  in  September,  1832.  By  indentures 
.  of  lease  and  release,  dated  the  13th  January,  1834,  (being  the  settle- 
ment on  the  marriage  of  John  Barham  and  Lady  Elizabeth  Grims- 
ton,  afterwards  the  Countess  of  Clarendon,)  reciting  that  the  said 
John  Barham  *'was  equitably  seised  in  fee  of  the  real  estates  at 
Stockbfidge,  in  the  county  of  Southampton,  therein  described,  sub- 
ject nevertheless  to  the  said  four  legacies  of  5,0002.  each ; ''  and  recit- 
ing also  that  the  said  John  Barham  was  entitled  in  fee  to  certain 
hereditaments  in  Westmoreland ;  and  reciting  ^  that  upon  the  treaty 
for  the  said  marriage,  the  said  John  Barham  agreed  to  covenant  to 
pay  off,  within  six  months  from  the  date  thereof,  the  said  four  sums 
of  5,000/.  so  charged  upon  the  said  estates  in  the  county  of  South- 
ampton, and  to  settle  the  same  discharged  therefrom,  together  with 
other  hereditaments,  in  manner  thereinafter  mentioned;''  the  saiU 
John  Barham  proceeded  for  himself,  his  heirs,  &c.,  to  covenant  with 
the  said  trustees,  that  in  case  the  said  marriage  should  take  effect,  he 
would,  within  six  months  after  the  solemnization  thereof,  pay  oif  the 
said  four  several  sums  of  5,000/.  each,  and  all  interest,  and  within  the 
same  period  of  six  months  would  procure  the  said  hereditaments  to 
be  weU  and  effectually  released  therefrom,  and  from  all  claims  and 
demands  in  respect  thereof)  and  well  and  effectually  conveyed  to  and 
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vested  in  the  said  tmstees  in  fee,  upon  the  trasts  thereinafter  declared. 
John  Barbam  then  conveyed  to  the  said  ^ustees  all  the  said  here^ 
ditaments  in  Westmoreland  and  Southampton,  to  hold  the  same 
freed  and  discharged,  as  to  the  lands  in  Southampton,  of  and  from 
the  said  four  several  sums  of  5,000/.  each,  to  th^  use  of  trustees  for 
ninety-nine  vears,  for  securing  pin-moneVy  with  remainder  to  John 
Barham  for  ufe,  remainder  to  the  intended  wife  (now  the  Countess  of 
Clarendon)  for  life,  (declared  to  be  ^n  satisfaction  of  all  dower,  thirds^ 
&c.,)  remainder  to  trustees  for  500  years  for  raising  portions,  remain* 
der  to  John  Barham  in  fee. 

The  marriage  took  place  on  the  14th  Januarv,  1834.  John  Bar- 
ham died  on  the  22d  May,  1838,  intestate,  and  without  issue,  leaving 
his  said  brother,  William  Joseph  Barham  his  heir  at  law,  and  his 
widow,  and  his  said  two  brothers  and  two  sisters,  the  only  persons 
entitled  to  his  personal  estate  und^r  the  Statute  of  Distributions. 
Administration  was  on  the  6th  July,  1838,  granted  to  his  widow. 
The  interests  of  the  said  Mary  Barham  and  Caroline  Barham  were 
now  vested  in  the  trustees  of  their  respective  marriage  settlements, 
Mary  Barham  having  married  the  defendant  Graggiotti,  and  Caroline 
Barham  the  defendant  Robins.  On  the  4th  June,  1839,  the  widow 
of  John  Barham  married  the  Earl  of  Clarendon. 

On  the  7th  August,  1839,  the  said  WilUam  Joseph  Barham  made 
his  will,  whereby  he  devised  and  bequeathed  all  his  real  and  personal 
estate  to  the  said  Charles  Henry  Barham,  whom  he  appointed  his 
sole  executor,  and  died  on  the  26th  June,  1840.  Charles  Henry  Bar- 
ham duly  proved  the  will..  John  Barham  in  his  life  had  paid  oflf  one 
sum  of  6,0002.,  namely,  the  legacy  of  5,000/.  to  the  said  Charles  Henry 
Barham,  but  not  the  other  three  legacies  of  5,000/.  each.  By  inden- 
ture of  the  22d  January,  1841,  to  which  the  £arl  and  Countess  of 
Clarendon,  Charles  Henry  Barham,  Mr.  and  Mrs.  Gaggiotti  and  their 
trustees,  and  Mr.  and  Mrs.  Robins  were  parties,  reciting  certain  pro- 
ceedings in  this  court,  it  was  agreed  to  stay  all  proceedings,  except 
<8uch  as  should  be  necessary  for  the  decision  of  two  questions,  one  of 
which  was,  whether  the  said  Countess  of  Clarendon,  as  administra- 
trix of  the;  said  John  Barham,  was  entitled,  as  against  the  owner  of 
the  Stockbridge  estates,  to  have  the  said  three  legacies  of  5,000/.  each, 
then  about  to  be  discharged  out  of  the  personal  estate  of  John  Bar- 
bam, kept  on  foot  for  her  benefit ;  and  it  was  agreed  that  5,000/L 
should  be  paid  to  the  trustees  of  Mrs.  Robins's  settlement,  to  the 
trustees  of  Mrs.  Gaggiotti's  settlement,  and  to  Charles  Henry  Bar- 
ham, as  the  executor  of  William  Joseph  Barham,  respectively,  in 
discharge  of  the  three  legacies  remaining  still  unpaid.  The  countess 
was  thereupon  to  be  let  into  possession  of  the  Stockbridge  estates, 
and  the  three  charges  were  to  be  assigned  to  two  trustees,  to  be 
kept  on  foot  till  the  decision  of  the  court  should  be  taken  on  the 
above  question.  The  three  legacies  were  paid  accordingly^  but  no 
further  assignment  of  the  charges  was  actually  executed.  It  had 
been  determined  to  obtain  the  decision  of  these  questions  on  a 
special  case,  and  the  present  case  was  prepared  accordingly.  All 
proper  parties  were  before  the  court. 
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The  questions  upon  which  the  opinion  of  the  court  was  requested 
were  —  first,  whether,  as  between  the  Countess  of  Clarendon  and 
Charles  Henry  Barham,  the  personal  and  real  representatives  of  tho 
said  John  Barham,  his  general  personal  estate  was  liable  to  exon&> 
rate  the  Stockbridge  estates  from  the  three  sums  of  5,000/.  which  he 
had  not  paid  in  his  lifetime,  or  any  and  which  of  them ;  secondly, 
whether  the  said  Countess  of  Clarendon,  on  payment  of  the  said 
three  legacies  under  the  said  agreement  of  the  22d  January,  1841, 
was  entitled  to  have  the  legacies  kept  on  foot  as  subsisting  charges, 
and  whether  they  were  or  not  subsisting  charges  as  against  the  Stock- 
bridge  estates,  for  the  purpose  of  recompensing  the  personal  estate  of 
the  said  John  Barham. 

RoU  and  Charles  Hall^  for  the  plaintiffs,  seeking  to  throw  the  pri« 
mary  liability  on  the  personal  estate.  The  general  rule  is,  that  on  a 
simple  transfer  of  mortgage  by  the  heir,  or  other  such  transaction,  an 
undertaking  by  the  transferror  to  pay  the  debt  is  not  sufficient  to 
exonerate  me  land.  But  here  John  Barham  had  covenanted  to  pay 
these  charges,  not  merely  as  a  further  security,  but  adopting  it  as  a 
personal  debt^  with  the  specific  object  of  exonerating  the  land,  and 
tliat  not  on  a  voluntary  contract ;  but  this  may  have  been,  and  appa- 
rently was,  a  condition  on  the  marriage  treaty.  The  Earl  of  Oxford 
V.  Lad^  Rodney^  14  Ves.  417 ;  Barham  v.  The  Earl  of  ThaneSy  3  My. 
&  K.  607 .  It  has  been  in  part  acted  on,  John  Barham  having  paid 
one  portion  in  his  lifetime.  Davenport  v.  Bishopp^  2  Y.  &  C.  C.  C.  462. 
See  also  Woods  v.  Hunlingford^  3  Yes.  128,  where  the  rule  is  stated 
by  Lord  Alvanley ;  Parsons  v.  Freeman^  stated  in  Cox's  note'  2  P. 
Wms.  664 ;  Barry  v.  Hardingj  1  Jo.  &  Lat  475 ;  Donisthorpe  v.  Por* 
ter^  Amb.  600 ;  Kekewich  v.  Mannings  1  De  O.,  Mac  &  G.  176 ;  s.  c« 
12  Eng.  Rep.  120,  and  Hedges  v.  Hedges^  16  Jur.  634 ;  s.  c.  12  £ng. 
Bep.  331. 

W,  P.  Wood  and  G.  Y.  Robsony  for  the  defendants  Lord  and  Lady 
Clarendon  and  Mr.  Gaggiotti.  *  A  mere  covenant  to  pay  like  the 
present  is  not  sufficient  to  show  that  the  covenantor  intended  to  make 
the  debt  his  own.  This  is  merely  a  covenant  to  indemnify  the  estate, 
not  to  relieve  it  from  its  liability,  which  remains  as  before.  This 
covenant  is  not  entered  into  with  the  encumbrancers,  but  only  with  the 
parties,  claiming  under  the  settlement  [They  also  cited  and  relied 
on  the  rule  as  stated  in  Woods  v.  Huntingfordy  Hedges  v.  Hedges^ 
&c.]  Here  there  is  no  merger.  Payment  of  the  charge  would  not 
merge  it ;  d  fortiori  a  mere  covenant  to  pay  will  not  do.  Barham  v. 
The  Earl  of  Clarendon,  1  Y.  &  C.  C.  C.  618.  The  indemnity  was 
merely  to  be  for  the  benefit  of  the  wife  and  children  of  John  Barham, 
against  whom  it  is  now  sought  to  enforce  it  The  Earl  of  llchester 
V.  The  Earl  of  Carnarvon,  1  Beav.  209 ;  The  Earl  of  Clarendon  v. 
Barham,  1  Y.  &  C.  C.  C.  68. 

Jesselj  for  Mrs.  Graggiotti  and  her  trustees. 


COURTS  OF  CHANCERY,  185a  813 

Barium  «.  ClarendoiL 
Leack^  for  Mr.  and  Mrs.  Robins  and  their  children. 

Bolty  in  reply. 

Lechmere  v.  ChcurWyn^  15  Yes.  193,  and  Ea  parU  Dighy^  Jac.  235, 
showing  the  question  to  be  one  of  intention,  were  also  quoted. 

December  17.  Turner,  V.  C.,  (after  stating  the  circumstances,  and 
the  questions  stated  for  the  opinion  of  the  court)  In  determining 
these  questions,  the  payment  of  the  portions  by  Lady  Clarendon  is 
to  be  laid  out  of  the  case ;  for  by  the  agreement  of  the  22d  January, 
1841,  the  rights  of  the  various  parties  are  not  to  be  prejudiced.  The 
portions  are  to  be  paid,  and  in  the  mean  time  the  charges  are  to  be 
assigned  to  trustees,  to  be  kept  on  foot  for  the4)enefit  of  the  person  who 
may  be  entitled.  The  true  question  is,  whether  the  heir  is  entitled 
to  have  the  estate  exonerated.  On  the  one  hand,  it  is  argued,  on  his 
behalf,  that  he  is  to  be  considered  as  a  purchaser  under  the  settlement ; 
on  the  other  hand,  it  is  urged  that  he  is  a  mere  volunteer.  I  think 
the  plaintiff's  claim  cannot  be  maintained.  It  could  not  be  contended 
that  the  wife,  on  her  marriage  settlement  intended  to  stipulate  on 
behalf  and  for  the  benefit  of  her  husband's  heirs ;  d  fortiori  it  could 
not  be  said  that  on  that  settlement,  stipulating  with  her  husband,  she 
intended  to  stipulate  on  his  behalf. 

The  authorities  cited  do  not  exactly  govern  the  present  case.  They 
were  .either  cases  of  covenant  by  a  party  binding  his  heirs  on  a 
transfer  of  mortgage,  or  by  a  purchaser  binding  his  heirs  on  a  pur* 
chase  out  and  out  These  cases  have  settled  that  such  covenants  do 
fiot  constitute  the  sums,  so  undertaken  to  be  dischai^d,  the  proper 
debt  of  the  covenantors.  That  would  throw  a  liability  where  it  was 
not  intended.  But  the  intention  to  constitute  such  sums  the  proper 
debt  of  the  covenantors,  may  be  proved  by  other  circumstances ;  and 
other  cases  were  cited  upon  questions  of  indemnity.  There  the  same 
distinction  may  be  taken.  Nor  is  this  a  covenant  for  indemnity 
merely.  In  all  the  cases  cited  the  question  was,  whether  the  party 
bad  adopted  the  debt,  and  made  it  his  own.  Here,  there  is  no  doubt, 
John  Barham  has  made  this  his  own  debt ;  the  only  question  id,  whe« 
ther  be  has  made  it  so  as  between  his  real  and  personal  r^resenta- 
lives.  When  a  man  covenants  to  lay  out  a  sum  of  m^ney  in  the 
purchase  of  an  estate,  the  money  is  converted  into  land,  not  only  as 
regards  his  wife  and  children,  but  also  as  regards  his  t^ir*  The  plain* 
tin 's  case  is  much  assisted  by  what  was  said  in  Gcnrif^  v.  Nash  and 
Davenport  v.  Davenport  against  splitting  provisioizs  of  this  description ; 
and  it  was  argued  that  if  Lady  Clarendon  had  died  without  issue  the 
covenant  coukl  not  have  been  enforced.  Bat  that  case  would  have 
been  very  different  from  the  present;  the  mon^wouldin  that  case  have 
been  at  home.  As  to  costs,  the  plaintiff  haa,  it  is  true,  not  succeeded 
in  the  claim  which  he  has  made ;  but,  on  the  other  hand,  he  has  ob- 
tained the  benefit  of  this  decision  at  no  great  expense,  and  I  do  not 
think  it  is  a  case  which  calls  for  costs  on  either  side. 
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Evans  v.  Saunders.^ 

Janiiary  29  and  31,  and  Febraaiy  26, 1853. 

Power  —  Appointment  -^Revocation. 

A^  having  under  a  settlement  a  general  power  of  appointment  either  hy  deed  or  will,  ap- 
pointed bj  several  anccesgiTe  deeds,  in  each  deed  revoking  former  appointments,  and 
reserving  powers  of  revocation  and  new  appointment  by  deed  only.  By  a  deed-poll  she 
afcerwams  revoked  the  last  deed  of  appointment  By  her  will  she  made  a  devise,  poiport- 
ing  to  be  in  exercise  of  her  original  power  of  appointment :  — 

J5e2r/,  that  after  the  execution  of  the  first  deed  of  appointment  the  original  power  was  gone, 
and  therefore  that  the  will  of  ▲.  was  inoperative. 

By  indentures  of  lease  and  release,  dated  the  15th  and  16th  March, 
1794,  being  the  settlement  made  on  the  marriage  of  John  Evans  and 
Anne  Evans,  certain  hereditaments  were  conveyed  to  certain  uses 
during  the  lifetime  of  John  Evans  and  Anne  Evans,  with  remainders 
to  their  children ;  with  remainder  to  the  use  of  such  person  of  persons, 
for  such  estate  and  estates,  interest  and  interests,  to  take  effect  at 
such  time  or  times,  in  such  manner  and  form,  as  the  said  Anne  Evans, 
notwithstanding  her  coverture,  by  any  deed  or  deeds,  writing  or  writ- 
ings, with  or  without  power  of  revocation,  to  be  sealed  and  delivered 
by  her  in  the  presence  of,  and  attested  by,  two  or  more  credibly  wit- 
nesses, or  by  her  last  will  and  testament  in  writing,  or  any  writing  or 
writings  in  the  nature  of  a  will,  or  by  any  codicil  or  codicils  to  be  by 
her  signed,  sealed,  and  published  in  the  presence  of  three  or  more 
credible  witnesses,  should  from  time  to  ti'^me,  and  as  often  as  she 
should  think  fit,  devise,  direct,  limit,  or  appoint ;  with  limitations  over 
in  default  of  appointment. 

By  an  indenture,  dated  the  5tl^  June,  1880,  after  reciting  the  above- 
mentioned  power,  and  that  Anne  Evans  was  desirous  and  had  deter- 
mined to  exercise  her  said  power  of  appointment  in  such  manner  as 
was  thereinafter  expressed,  subject  to  the  power  of  revocation  and 
new  appointment  thereinafter  contained,  it  was  witnessed,  that  the 
said  Ann^  Evans,  in  pursuance  of  and  in  exercise  and  execution  of 
the  power  cr  authority,  powers  or  authorities,  given  to  her  by  the  said 
indenture  of  a^ttlement,  and  in  exercise  and  execution  of  all  and 
every  other  pow^r  or  powers,  authorities  or  authority  enabling  her  in 
that  behalf,  did  thereby  direct,  limit,  and  appoint  that  the  heredita- 
ments comprised  in  the  said  indenture  of  settlement  should,  after  the 
determination  ^  of  the  estate  and  interest  limited  prior  to  the  said 
power  of  appointment,  remain  and  be  to  the  uses,  upon  the  trusts, 
and  for  the  ends,  intents^  and  purposes  thereinafter  declared ;  and  it 
was  thereby  provided,  and  the  said  Anne  Evans  did  thereby  reserve 
to  herself  full  power  and  authority,  at  any  time  or  times  thereafter^ 


'  17  Jmr.  SSS ;  22  Law  J.  Hep.  (n.  g.)  Chanc.  471 ;  1  Drewry,  415. 
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by  any  deed  or  deeds,  to  be  sealed  and  delivered  by  her  in  the  pre- 
sence of,  and  to  be  attested  by,  two  or  more  credible  witnesses,  to 
alter,  vary,  revoke,  determine,  and  make  void,  either  in  part  or  in  the 
whole,  the  direction  and  appointment  thereinbefore  made  by  her,  and 
all  or  any  of  the  uses  thereinbefore  limited,  of  and  concerning  the 
said  messuages,  lands,  and  hereditaments  thereby  ^appointed,  or 
intended  so  to  be,  or  any  of  them,  or  any  part  thereof;  and  by  the 
same  or  any  other  deed  or  deeds,  to  be  sealed,  delivered,  and  attested 
as  last  therein  mentioned,  to  make  any  other  direction  or  appointment, 
which  might  have  been  made  under  and  by  virtue  or  m^ns  of  the 
power  of  appointment  reserved  to  her  as  therein  aforesaid,  of  and 
concerning  so  much  and  such  part  of  the  said  messuages,  lands,  and 
hereditaments,  and  the  estate  and  interest  therein,  to  which  such  revo- 
cation should  extend* 

By  an  indenture,  dated  the  5th  July,  1833,  and  made  between  the 
said  Anne  Evans  of  the*  one  part,  and  Alfred  Thomas  and  the  said 
Lewis  Evans,  of  the  other  part,  after  reciting  the  bereinbefore-men*  . 
tioned  indentures  of  the  Idth  &  16th  March,  1794,  and  the  5th  June^ 
1830,  and  reciting  that  the  said  Anne  Evans  had  not  in  any  manner 
exercised  the  said  power  of  revocation  and  new  appointment  limited 
to  hej^by  the  If^tly  thereinbefore-recited  indenture,  and  reciting  that 
the  said  Anne  Evans  was  desirous  of  exercising  her  said  power  of 
revocation  and  new  appointment  in  manner  and  to  the  effect  therein- 
after expressed,  and  also  of  substituting  Alfred  Thomas  as  a  trustee^ 
in  the  place  of  William  Davis,  therein  mentioned,  it  was  Witnessed, 
that  by  virtue  and  in  exercise  and  execution  of  the  power  and  author- 
ity to  the  said  testatrix,  Anne  Evans,  for  that  purpose  given,  limited, 
or  reserved  by  the  lastly  thereinbefore-recited  indenture,  and  in  pursu- 
ance and  in  exercise  and  execution  of  every  other  power  and  author- 
ity enabling  her  in  that  behalf,  the  said  Anne  Evans  did  thereby 
revoke,  determine,  and  make  void  all  aad  every  the  use  and  uses, 
estate  and  estates,  trust  and  trusts,  powers  and  limitations,  in  the  said 
thereinbefore  in  part  recited  indenture  of  appointment  contained,  or 
tiiereby  limited  or  appointed,  of  and  concerning  all  and  every  the 
messuages,  lands,  and  hereditaments  thereby  appointed,  or  intended 
so  to  be ;  and  it  was  thereby  provided,  and  tne  said.  Anne  Evans  did 
thereby  reserve  to  herself  full  power  and  authority,  at  any  time  or 
times  thereafter,  by  any  deed  or  deeds,  to  be  sealed  and  delivered  by 
ber  in  the  presence  of,  and  to  be  attested  by,  two  or  more  credible  wit- 
nesses, to  alter,  vary,  revoke,  determine,  and  make  void,  either  in  part 
or  in  the  whole,  the  direction  and  appointment  thereinbefore  made  by 
her,  and  all  and  every  or  any  of  the  uses,  trusts,  intents,  purposes, 
powers,  provisos,  limitations,  declarations,  and  agreements  therein- 
before limited,  expressed,  and  declared,  of  and  concerning  the  said 
messuages,  lands,  and  hereditaments  thereby  appointed,  or  intended 
so  to  be ;  and  by  the  same  or  any  other  deed  or  deeds,  to  be  so  sealed 
and  delivered  and  attested  as  therein  last  mentioned,  to  make  any 
other  direction  or  appointment,  which  might  have  been  made  under 
or  by  virtue  or  means  of  the  original  power  of  appointment  reserved 
to  her  as  therein  aforesaid,  of  and  concerning  «i  much  and  such  part 
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of  the  said  messaages,  lands,  and  hereditaments^  and  the  estate  and 
interest  therein  to  which  sach  revocation  should  extend. 

By  another  indenture  of  revocation  and  new  appointment,  dated 
the  l6th  July,  1835,  and  made  between  the  said  Anne  Evans  of  the 
one  part,  and  the  said  Alfred  Thomas  and  Lewis  Evans  of  the  other 
part,  and  duljT  executed  and  attested  by  the  said  Anne  Evans,  after 
reciting  the  hereinbefore-mentioned  indentures,  and  that  the  said  Anne 
Evans  was  desirous  of  exercising  the  said  last  mentioned  power  of 
revocation  and  new  appointment  in  the  manner  and  to  the  effect 
thereinafter  expressed,  it  was  witnessed,  that  by  virtue  and  in  exercise 
and  execution  of  the  power  and  authority  to  the  said  Anne  Evans 
lor  that  purpose  given,  limited,  or  reserved  by  the  therein  lastly-recited 
indenture,  and  in  pursuance  and  in  exercise  and  execution  of  every 
other  power  and  authority  enabling  her  in  that  behalf,  the  said  testa* 
trix,  Anne  Evans,  did  thereby  revoke  and  determine,  and  make  void 
all  and  every  the  use  and  uses,  estate  and  estates,  tmst  and  trusts, 
powers  and  limitations,  in  the  said  lastly  thereinbefore  in  part  recited 
indenture  of  appointment  contained,  or  thereby  limited  or  appointed, 
of  and  concerning  all  and  every  the  messuages,  lands,  and  heredita* 
ments  thereby  appointed,  or  intended  so  to  be ;  and  did  limit,  declare) 
and  appoint  that  immediately  thereafter  all  the  said  messuagesJands, 
and  hereditaments  should,  from  and  after  the  determination  of  the 
estates  and  interests  prior  to  the  said  power  of  appointment  of  the 
said  Anne  Evans,  remain  and  be  to  the  uses,  upon  the  trusts,  and  for 
the  ends,  intents,  and  purposes  thereinafter  limited  and  declared  of 
and  concerning  the  same  ;  and- it  was  thereby  provided,  and  the  said 
Anne  Evans  did  thereby  reserve  to  herself  full  power  and  authority, 
at  any  time  or  times  thereafter,  by  any  deed  or  deeds,  to  be  sealed 
and  delivered  by  her  in  the  presence  of,  and  attested  by,  two  or  mors 
credible  witnesses,  to  alter,  change,  vary,  revoke,  determine,  and  make 
void,  either  in  part  or  in  the  whole,  the  direction  and  appointment 
thereinbefore  made  by  her,  and  all  and  every  or  any  of  the  uses,  trustsi 
intents,  purposes,  powers,  provisos,  limitations,  declarations,  and 
agreements  thereinbefore  limited,  expressed,  and  declared,  of  and  oon- 
cerning  the  same  messuages,  lands,  and  hereditaments  thereby  ap- 
pointed ;  and  by  the  same  or  any  other  deed  or  deeds,  to  be  so  sealed 
and  delivered  and  attested  as  last  mentioned,  to  make  any  other 
direction  or  appointment,  which  might  ha've  been  made  under  or  by 
virtue  or  by  means  of  the  original  power  of  appointment  reserved  to 
her  as  therein  aforesaid,  of  and  concerning  so  much  and  such  part  of 
the  said  messuages,  lands,  and  hereditaments,  and  the  estate  and 
interest  therein,  to  which  such  revocation  should  extend. 

By  a  deed-poll,  made  in  the  year  1836,  under  the  hand  and  seal  of 
the  said  Anne  Evans,  and  duly  attested,  after  reciting  the  above- 
mentioned  indentures,  it  was  witnessed,  that  by  virtue  and  in  exer^ 
else  of  the  power  and  authority  to  the  said  Anne  Evans  given  t>y  the 
last  mentioned  indenture,  and  in  exercise  and  execution  of  every  other 
power  and  authority  in  anywise  enabling  her  in  that  behalf,  the  said 
testatrix,  Anne  Evans,  did  absolutely  revoke,  determine,  and  make 
void  all  and  every  the  use  and  usee,  estate  and  estates,  trust  and 


COURTS  OF  CHANCEBY,  18fia  817 

Braiu  V.  SMinden. 

trusts,  powers  and  provisos,  declarations  and  limitations,  in  and  by 
the  said  lastly  thereinbefore*recited  indenture  of  appointment  of  the 
16th  July,  1835,  contained,  concerning  the  several  messuages,  lands, 
tenements,  and  hereditaments  therein  particularly  describea. 

Anne  Evans,  by  her  will,  dated  the  3d  March,  1848,  after  reciting 
the  indentures  of  lease  and  release  of  the  15th  and  16th  March,  1794, 
respectively,  and  expressing  her  intention  that  her  said  will  should  be 
in  exercise  and  execution  of  the  power  or  authority  so  given  or  reserv- 
ed to  her  as  therein  aforesaid,  and  of  any  other  power  or  authority 
enabling  her  in  that  behalf,  did  give,  dev^,  direct,  limit,  and  appoint 
all  the  said  messuages  or  tenements,  farm,  and  lands  unto  the  plain- 
tiffs, upon  the  trusts  therein  mentioned^ 

The  said  Anne  Evans  died  shortly  afterwards,  and  the  plaintiffs 
entered  into  possession,  and  contracted  to  sell  part  of  the  estate.  The 
purchaser,  however,  objected  to  the  title,  contending  that  under  the 
circumstances  no  valid  appointment  had  been  made  under  the  deed 
9f  1794,  agd  that  the  persons  mentioned  in  that  deed  as  takers  in 
default  of  appointment  were  now  entitled.  A  sj^ecial  case  was  accord- 
ingly stated,  in  which  the  trustees  under  Anne  Evans's  will  were 
plaintiffs,  and  T.  J.  Saunders,  who  claimed  under  the  deed  of  1794, 
and  the  purchaser,  were  defendants. 

Malins  and  Pitman^  for  the  plaintifb. 

Daniell  and  Greene^  for  the  defendant,  Saunders,  contended  that 
Anne  Evans  had,  at  the  time  of  making  her  will,  no  power  to  devise 
the  lands  in  question.  Looking  at  the  instrument  creating  the 
power,  we  find  that  there  is  a  power  given  to  appoint  either  by  deed 
or  will  -^  a  power,  therefore,  in  the  alternative.  It  was  at  the  option 
of  the  testatrix  to  select  either  mode  of  executing  it  she  pleased ;  but 
it  is  clear  from  the  words  that  only  one  power  was  given  to  her. 
That  being  the  case,  let  us  now  see  what  was  the  effect  of  the  first 
deed,  that  of  1830.  It  is  submitted  that  the  effect  of  it  was  this  — 
that  the  original  power,  having  been  executed,  was  completely  gone, 
and  that  nothing  further  could  be  done  by  virtue  of  it  The  donee  of 
the  power,  having  chosen  to  exercise  her  power  by  one  of  the  means 
pointed  out  by  the  instrument  creating  the  power,  had  no  right  to 
fall  back  on  another,  and  say,  ''  I  have  changed  my  mind,  and  will 
exercise  the  power  in  another  manner."  Such  a  construction  would 
be  quite  contrary  to  all  the  cases  decided  on  the  point,  and  also  to  the 
opinion  of  Sir  Edward  Sugden.  In  Hele  v.  Bond,  Sudg.  Pow.,  App. 
No,  5,  it  was  decided,  that  a  party  executing  a  power  of  revocation, 
without  reserving  a  similar  one  in  the  deed  executing  the  power,  was 
completely  fundus  officio,  on  the  ground  that,  having  executed  the 
power,  it  was  completely  gone.  Now,  on  principle  there  is  no  distinc- 
tion between  that  case  and  the  present  Here  we  have  a  power  of 
appointment,  given  by  the  original  instrument,  fully  exercised,  and 
new  powers  reserved  by  the  instrument  executing  it  —  a  strong  cir- 
cumstance, too,  to  support  our  view  of  the  case,  as  evidencing  the 
intention  of  the  parties  to  act  under  the  new  powers  reserved.    Ac- 
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cording  to  Hele  y.  Band^  then,  the  power  of  appointment,  having  been 
fully  exercised,  was  gone  for  ever,  and  any  farther  limitation  of  the 
nses  must  be  by  virtue  of  the  new  powers  reserved.  If  this  be  not  so, 
it  must  be  contended  that  there  are  two  powers  co-existent  in  the 
same  person,  and  affecting  the  same  estate,  at' the  same  moment; 
nay,  if  we  suppose  the  power  reserved  to  have  ordered  formalities 
differing  from  those  prescribed  by  the  original  instrument,  to  be  per^ 
formed  in  different  manners,  this  would  be  a  state  of  things  manifestly 
absurd.  If  this  coexistence  of  the  original  power  be  not  alleged,  it 
must  be  said  that  the  powe#is  revived  by  the  deed-poll  of  1836.  But 
it  is  submitted  to  the  court  that  this  doctrine  of  revival  is  one  which 
cannot  be  supported  by  any  o^the  cases  on  the  subject,  and  is,  on  the 
contrcnry,  opposed  to  the  whole  current  of  decisions,  fl  Sugd.  Pow. 
470  et  seq. ;  BrudeneU  v.  ElweSy  1  East,  442 ;  7  Yes.  332 ;  and  Ward 
V.  Lenthallj  1  Sid.  343 ;  2  Keb.  269,  were  cited.] 

Olasse  and  Bevir^  for  the  purchaser*  ^ 

Matins^  in  reply.  It  is  repugnant  to  common  sense  that  a  man 
having  a  power  of  appointment,  and  reserving  in  the  deed  executing 
that  appointment  a  power  of  revocation,  does  not  revest  himself  with 
the  power  of  appointment  be  originally  possessed.  If  this  be  not  so, 
what  effect  do  you  give  to  the  revocation  ?  Clearly  none,  as  the 
object  of  a  revocation  is  to  put  yourself  in  the  position  in  which  you 
previously  were  placed.  Now,  the  testatrix  had  a  general  or  absolute 
power  to  appoint  by  deed  or  will.  If  she  had  appointed  by  deed. 
Without  power  of  revocation,  Hele  v.  Band  would  have  applied,  and 
she  would  have  had  no  further  power ;  but  she  foresees  she  may  wish 
to  alter  her  mind,  and  reserves  a  power  to  revcrice,  and  also  a  power  to 
appoint  new  uses,  though  this  last  power  was  unnecessary,  and  can- 
not affect  the  case.  For  even  if  the  testatrix  had  deemed  it  requisite 
to  reserve  such  a  power  of  appointment,  that  misapprehension  on  her 
part  would  not  alter  the  construction  the  law  would  place  on  such  a 
deed.  It  is,  then,  quite  irrelevant  to  say  that  the  testatrix  meant  only 
to  exercise  by  deed  in  future,  apart  from  the  improbability  of  her 
wishing  to  abridge  any  of  her  privileges  or  powers.  In  BrudeneU  v. 
Elwesy  cited  on  the  other  side,  it  might  have  been  supposed  that  the 
power  was  reserved  there  by  virtue  of  a  contract  between  the  hus- 
band and  wife.  Ward  v.  LenifuM  was  contrary  to  ail  principle  and 
authority,  and  overruled  by  Sir  J.  Wigram. 

February  26.  Kindersley,  V.  C.  The  first  question  in  this  case 
is,  whether  a  will  operated  to  pass  certain  real  estate  by  way  of  ap- 
pointment, which,  in  fact,  depends  upon  the  question,* whether,  at  the 
time  when  the  testatrix  made  her  will  and  at  her  death,  she  had  any 
power  of  appointment.  [His  Honor  then  stated  the  case,]  If  she  had 
a  power  of  appointment,  there  is  no  question  but  that  this  will  was  a 
valid  appointment— *  in  other  words,  the  only  question  is,  whether  the 
original  power  was  at  this  time  existing,  and  capable  of  being  exe- 
cuted.   Now,  I  have  not  found  any  authori^  to  assist  me  directly  in 
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my  endeavors  to  arrive  at  a  correct  opinion  oit  this  question ;  but  I 
think  it  neeessary  to  consider  what  was  the  effect  of  each  successive 
instrument 

First,  then,  what  was  the  effect  of  the  deed  of  June,  1830  ?  Now, 
!t  must  be  recollected,  that  at  the  time  of  the  execution  of  that  deed, 
by  virtue  of  the  settlement  of  1794,  and  of  the  events  that  had  hap- 
pened, the  lands  stood  limited  to  the  use  of  Anne  Evans  for  life,  with 
remainders  Dver ;  and  then  there  was  a  general  power  of  appoint- 
ment ;  and  in  default  of  appointment,  to  certain  uses,  amounting  to 
a  fee ;  and  the  power  was  a  power  which  enabled  her  to  appoint 
either  by  deed  or  will.  Now,  it  was  suggested  that  this  power  of 
appointing  by  deed  or  will  might  be  regarded  as  two  powers  —  one 
by  deed,  and  another,  in  default  of  deed,  by  will ;  but  a  power  to 
appoint  by  deed  or  will  is  a  single  power,  although  the  party  had  the 
option  of  exercising  that  power  by  either  instrument ;  but  the  power 
itself  is  single.  Then  Anne  Evans,  having  the  option  of  exercising 
it  by  either,  or  partly  by  deed  and  partly.by  will,  elected  to  exercise 
it  by  deed,  and  accordingly  executed  the  deed  of  June,  1830,  expressly 
for  the  purpose  of  exercising  the  power  of  appointment.  After  the 
determination  of  the  prior  estates,  she  limited  the  estate  to  certain 
uses,  amounting  to  a  fee.  Now,  if  this  deed  had  stopped  there,  it 
^would  be  clear  that  there  could  be  no  question,  and  the  new  uses 
would  take  effect  precisely  as  if  they  had  been  introduced  into  the 
deed  of  1794  in  lieu  of  the  power  of  appointment,  and  the  estates 
limited  in  default;  and  th^  lands  would  then  stand  limited  in  this 
way — to  trustees  for  life,  with  remainder  to  the  new  uses  of  this 
deed.  If  the  deed  had  stopped  with  the  exercise  of  the  power  of 
appointment,  the  effect  would  be  altogether  extinguished  and  at  an 
end,  so  as  to  exclude  any  future  appointment,  either  by  deed  or  will. 
That  would  have  been  the  cleaj  effect.  But  the  deed  did  not  stop 
there,  but  reserved  to  Anne  Evans  a  power,  by  deed  only,  to  revoke 
the  uses  appointed  by  that  deed,  either  in  whole  or  in  part,  and  power 
to  make  any  other  appointment  which  might  have  been  made  under 
any  other  power  in  the  original  deed.  In  other  words,  it  reserved  a 
power  of  revoking  the  uses  of  this  deed,  and  of  substituting  any  other 
uses ;  and  the  reference  to  what  she  might  have  done  under  the  deed 
of  1794,  is  merely  for  the  purpose  of  pointing  out  to  what  extent  she 
could  revoke. 

Then  the  question  comes,  did  the  reservation  of  these  two  powers 
in  any  way  tend  to  keep  alive  or  restore  the  original  powers  of  ap- 
pointment? Now,  I  must  observe,  that  what  is  called  a  power  of 
revocation  and  new  appointment  is,  in  fact,  two  distinct  and  separate 
powers.  It  is  true  that  you  can  hardly  suppose  a  power  of  appoint- 
ing new  uses  without  in  some  sense  supposing  a  revocation  of  the 
old  uses ;  but  the  power  of  revocation  may  exist  without  a  power  of 
new  appointment  And  another  observation  is  this  —  that  a  power 
of  new  appointment  which  is  thus  reserved  is  a  new  power,  altoge- 
ther distinct  from  the  original  power.  It  is  true  that  when  the  revo- 
cation is  exercised,  the  use  created  under  that  power  must  be  served 
out  of  the  original  seidin,  just  as  in  the  exercise  of  the  original  power. 
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notwithstanding  it  is  liot  an  original,  but  a  new  power ;  for  it  may  be 
BO  reserved  as  to  be  exercised  by  a  different  species  of  instrument, 
and  with  different  formalities  from  those  in  the  original  instmmenl^ 
and  even  to  a  different  person.  Now,  all  this,  of  course,  would  be 
impossible,  if  a  power  of  new  appointment  were  the  same  as  the 
original  power;  it  must  be  distinct;  and  of  course,  if  it  be  a  new 
and  distinct  power  when  reserved  and  exercised  by  a  different  instru- 
ment  or  by  a  different  person,  it  is  not  less  a  distinct  power  because 
it  is  to  be  exercised  by  the  same  person  and  with  the  same  formalities 
as  the  original  power.  If,  then,  the  power  in  the  deed  of  1830  was  a 
new  and  distinct  power,  was  the  original  power  still  subsisting  after 
it  had  been  executed,  and  a  new  general  power  created  ? 

Now,  in  the  first  place,  it  appears,  to  say  the  least,  extremely  ques- 
tionable whether  it  is  legally  possible  that  two  distinct  and  independ- 
ent general  powers  of  appointing  the  same  fee  should  coexist  in 
the  same  donee.  I  never  saw  a  case  exhibiting  such  a  remarkable 
phenomenon.  It  appears  ^to  me  equally  impossible,  whether  it  be 
executed  by  the  same  or  a  ^different  person.  But  this  may  be  best 
exhibited  by  supposing  that  one  deed  must  be  attested  by  two  wit- 
nesses, and  the  other  by  one  witness.  It  would  be  strange  if  the 
same  person  had  power  to  appoint  by  deed  attested  by  one,  and  by 
deed  attested  by  two  witnesses.  But  supposing  that  possible,  what 
is  therein  the  present  case  to  produce  such  an  effect?  What  is  there 
in  the  provisions  of  the  deed  of  1830^to  cause  ,the  original  power, 
though  fully  executed,  still  to  retedn  its  vitality,  and  remain  capable 
of  being  executed  ?  So  far  from  finding  any  indication  of  an  inten- 
tion to  keep  it  alive,  there  is  a  contrary  intention*  If  she  had  intended 
to  preserve  the  original  power,  would  she  have  carried  out  that  inten- 
tion by  creating  and  reserving  to  herself  a  new  and  distinct  power? 
I  see  nothing,  therefore,  to  lead  me  to  the  conclusion  that  there  was 
any  such  intention,  even  if  she  had  aVight  to  do  it. 

But  there  is  another  argument  against  the  continued  existence  of 
the  original  power :  the  argument  may,  I  think,  be  drawn,  from  ap- 
plying the  elementary  rules  of  regarding  the  uses  executed  as  if  they 
had  been  embodied  in  the  original  deed.  Suppose  the  deed  creating 
the  power  had  reserved  no  power  of  revocation  ;  then  the  power  in 
the  deed  of  1830  must  be  substituted  for  the  uses  limited  in  the  ori- 
ginal power ;  and  then  the  original  power  will  be  exhausted.  Surely, 
if  that  was  the  effect  of  the  deed  of  1794,  if  no  power  of  revocation 
had  been  reserved  in  it,  the  addition  of  that  power  cannot  alter  the 
case.  If,  then,  the  mere  reservation  of  powers  of  revocation  and  new 
appointment  cannot  prevent  the  appointment  in  fee  from  putting  an 
end  to  the  original  powers,  the  next  consideration  is,  whether  the 
exercise  of  these  powers  of  revocation  have  the  effect  of  restoring 
the  original  power. 

Now,  Lord  St  Leonards  has  not  addressed  himself,  in  bis  work  on 
Powers,  to  this  exact  question,  but  he  has  discussed  this — if  a  power 
of  revocation  only  b^  reserved,  without  an  express  power  of  new 
appointment,  and  the  power  of  revocation  be  exercised,  can  a  new 
appointment  be  made?     And  bis  opinion,  which  I  mention,  though 
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it  does  not  govern  the  case,  is  this : «—  If,  in  an  6rifi[inal  settlement,  a 

Eower  of  revocation  only  be  reserved,  a  power  of  appointment  will 
e  implied ;  but  if,  in  a  deed  executing  a  power,  no  power  of  new 
appointment  be  reserved,  none  will  be  implied.  1  8ugd.  Pow.  462. 
He  draws  this  distinction. 

The  views  of  Mr.  Preston  on  these  points,  as  stated  in  his  Treatise 
on  Abstracts,  differ  widely.  He  is  of  opinion  that  a  power  of  ap- 
pointment would  never  be  implied ;  but  if  a  power  of  revocation 
were  reserved,  the  execution  would,  in  every  case,  have  the  effect  of 
reviving  the  original  uses.  He  seems  to  consider,  that,  even  where 
the  power  of  appointment  is  expressly  reserved,  no  appointment  could 
then  be  made  under  the  original  power-— a  proposition  which  seems 
quite  untenable.  It  seems  to  me  that  the  views  of  Mr.  Preston,  whe- 
ther right  or  wrong,  are  propounded  with  very  little  regard  to  the  de- 
cided cases ;  and,  on  the  other  hand,  it  may  be  thought  that  Lord  St. 
Leonards  has  labored  to  reconcile  decided  cases,  which  it  is  impossi* 
ble  to  reconcile  without  establishing  distinctions  not  reconcilable  with 
general  principles.  But  the  discussion  proceeds  entirely  upon  the 
assumption  that  the  power  of  revocation  is  reserved,  without  a  power 
of  new  appointment 

But  here  there  is  an  express  power  of  new  appointment  reserved 
by  the  deed  of  1830.  Now,  both  of  these  powers  were  simultane- 
ously exercised  by  the  deed  of  1833,  reserving  again  fresh  powers ; 
and  I  must  now  consider  whether  the  exercise  of  these  powers  will 
revive  the  original  powers.  1  cannot  conceive  upon  what  ground  it 
is  suggested  that  the  execution  of  the  deed  of  1833  would  revive  the 
original  power  in  the  settlement  It  appears  to  me  clear,  that  the 
only  effect  of  the  deed  of  1833  was  to  substitute  the  uses  and  powers 
of  revocation  and  new  appointment  limited  in  that  deed  for  the  uses 
and  powers  of  revocation  and  new  appointment  in  the  deed  of  1830* 
There  is,  however,  a  clear  distinction  between  the  deeds  of  1830  and 
1833 ;  that  is  to  say,  the  former  was  executed  in  es^rcise  of  what 
Lord  St  Leonards  calls  the  primary  power  —  that  is,  one  preceding 
the  limitation  of  uses ;  whereas  the  latter  deed  was  executed  in  exer- 
cise of  the  power  ©f  revocation  and  new  appointment  following  the 
uses  limited ;  and  therefore,  even  if  a  power  of  revocation  alone  was 
reserved  in  the  deed  of  1830,  the  execution  of  that  alone  would  not 
revive  the  power  of  1794,  and,  d  fortwri,  not  where  a  power  of  new 
appointment  was  reserved.  It  appears  to  me,  therefore,  that  the 
deed  of  1830  had  the  effect  neither  of  keeping  alive  the  original 
powers,  nor  had  the  exercise  of  this  new  power  the  effect  of  reviving 
and  restoring  those  po^Xrers. 

Now,  I  come  to  the  deed  of  1835,  which 'simply  repeats  the  process 
of  the  deed  of  1833,  revoking  the  former  uses,  and  appointing  new 
uses  amounting  to  a  fee,  with  a  fresh  reservation  of  powers  of  revo- 
cation and  new  appointment ;  and  therefore  all  the  objections  as  to 
the  deed  of  1833  apply  to  the  deed  of  1835,  with  this  addition ;  the 
objection  as  to  each  of  these  two  deeds  is,  that  although  by  each  of 
them  Anne  Evans  exercised  simultaneously  the  powers  of  revocation 
and  new  appointment' reserved  by  the  next  preceding  deed,  it  was 
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not  necessary  to  do  db,  and  she  might  have  exercised  them  bv  two 
different  deeds.  She-  might  by  one  deed  have  exercised  only  the 
power  of  revocation,  without  the  power  of  new  appointment ;  and 
then  what  would  have  been  the  effect?  The  power  of  appointment 
would  have  remained  subsisting,  and  capable  of  taking  effect  at  any 
time,  and  it  would  have  taken  effect  in  exercise  of  the  last  mentioned 
power,  and  not  in  execution  of  the  original  power  in  the-  settlement 
That  brings  me  to  the  last  deed,  because  by  it  she  did  exactly  what 
I  have  been  suggesting.  She  exercised  the  power  of  revocation  with- 
out exercising  the  power  of  new  appointment.  But  she  did  not,  by 
exercising  that  power  of  revocation,  destroy  that  power  of  new  ap- 
pointment ;  on  the  contraiy,  that  power  still  continued  to  exist,  and 
might  have  been  executed  by  her  at  any  subsequent  period ;  and,  of 
course,  if  that  had  authorized  her  to  appoint  by  aeed  or  will,  she 
might  have  exercised  it  either  by  deed  or  will,  but  she  reserved  a 
power  to  be  exercised  only  by  deed,  and  not  by  will.  Down  to  the 
time  of  her  death  she  continued  in  a  capacity  to  exercise  the  power 
of  that  deed  of  1835,  and  her  omission  to  exercise  that  power  could 
not  call  into  existence  the  powers  of  the  original  deed,  which  had 
been  at  an  end  ever  since  the  deed  of  1830 ;  and  from  the  time  of  the 
execution  of  the  deed  of  1835,  the  general  power  of  appointment  re- 
served by  that  deed  was  a  valid  and  subsisting  power,  and  lasted 
down  to  the  time  of  the  execution  of  the  deed  of  lo36,  and  the  origi- 
nal power  had  ceased ;  and  I  cannot  conceive  how  the  extinguish- 
ment of  the  power  reserved  by  the  deed  of  1835,  could  call  into  effect 
a  non-existing  power.  My  opinion  is,  that  from  the  time  of  the  exe- 
cution of  the  deed  of  1830  the  original  power  was  at  an  end,  and 
was  incapable  of  being  exercised,  and  that  the  will  of  Anne  Evans 
was  entirely  inoperative.  I  desire  it  to  be  understood  that  I  have 
had  in  vieiy  exclusively  general  powers ;  special  and  limited  powers 
stand  on  a  different  footing,  and  have  not  been  in  my  contemplation* 

Declare  that  the  appointment  prgrporting  to  be  made  by  Anne 
Evans  in  her  will  or  ^stamentary  paper  is  not  a  good  and  valid  dis- 
position of  the  estate  comprised  in  the  indenture  of  1794  The  plain- 
tiffs to  pay  the  costs  of  the  purchasers ;  the  costs  of  the  other  parties, 
by  arrangement,  to  come  out  of  the  back  rents.  The  balance  of  the 
rents  to  be  paid  to  the  defendant  Saunders. 
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In  re  The  Trustee  Belief  Act,  and  in  re  Overkill's  Trusts.^ 

Febraary  IS  and  18,  1853. 

Bequest  to  Children^  not  including  IllegiHnuUe  Children — Evidence. 

Bequest  of  stock  upon  trust  to  pay  the  diyidends  to  one  for  life,  and  then  to  divide  the  capi* 
tal  eqaally  ^  between  all  the  children  of  6.,  and  the  children  of  M.,  the  wife  of  W.  B.,  who 
shonld  be  aliye  at  the  respectire  deaths  of  the  said  G.  and  M.**  M.  was  married  at  the 
date  of  the  will;  she  died  after  the  testatrix  withoat  lawful  issne,  but  leayin^  several  ille- 
gitimate children,  all  bom  before  the  date  of  Uie  will,  and  whom  the  testatnx  belleyed  to 
be  legitimate.  The  coart  admitted  evidence  of  all  facts  in  the  testatrix's  knowledge  at  the 
time  she  made  her  will ;  but  nji^n  the  resalt  of  this  evidence,  there  being  a  possibility  that 
M.  might  have  had  legitimate  children  after  the  date  of  the  will,  and  tnere  being  nothing 
on  the  face  of  the  will  to  confine  the  description  to  the  illegitiniate  children  who  were  in 
existence  at  the  data  of  it :  — 

Sddf  that  the  illegitimate  children  took  nothing. 

The  court  will  not  preanme  that  a  married  woman  aged  forty-nine  is  past  childbearing. 

Mary  Overhill,  by  her  will,  dated  the  22d  November,  18S4,  be- 
queathed the  sum  of  625/.  console,  to  trustees,  upon  trust  to  pay  the 
dividends  to  William  Oarratt  for  life,  iaind  after  his  decease  to  divide 
the  capital  ^  between  all  the  children  of  the  said  William  Garratt,  and 
the  children  of  Manr,  the  wife  of  William  Bentley,  of  Tottenham, 
in  the  county  of  Middlesex,  laborer,  who  should  be  alive  at  the  respect* 
ive  deaths  of  the  said  William  Grarratt  and  Mary  Bentley,  except 
Mary  Oakman  Mullens,  (who  was  a  daughter  of  William  Garratt,) 
and  the  issue  then  living  of  all  such  of  their  respective  children,  ex- 
cept as  aforesaid,  who  might  happen  to  die  in  their  respective  lives- 
time,  leaving  issue,  equally  to  be  divided  between  such  children  and 
issue,  share  and  share  alike,  the  issue  of  every  deceased  child  to  take 
only  the  share  which  his  or  her  parents  would,  if  living,  have  been 
entitled  to."  The  testatrix  died  in  1837.  William  Garratt  died  in 
1841,  leaving  children.  Mary  Bentley  died  in  Julv,  1852,  without 
lawful  issue.  In  May,  1848,  the  trustees  of  the  will  transferred  the 
stock  into  the  name  of  the  Accountant-General,  to  an  account  enti- 
tled «« In  the.  Matter  of  the  Trusts  of  the  Will  of  Mary  Overhill^'. 
under  the  act  for  the  relief  of  trustees.  The  present  petition  was  by  the 
children  of  William  Garratt,  praying  for  the  transfer  of  the  fund  to 
them.  It  appeared  that  in  January,  1832,  William  Bentley  intermar* 
ried  with  Maxy  Bentley,  who  was  then  a  spinster,  named  Mary  Gar- 
ratt There  was  no  issue  of  that  marriage.  Mary  Garratt  had  six 
illegitimate  children,  all  born  before  the  date  of  the  will,  the  voungest 
being  born  in  1826.  These  illegitimate  children  now  claimed  to  share 
in  the  fund.  Evidence  by  afficbivit  of  William  Bentley  was  offered, 
on  their  behalf,  to  prove  that  Mary  Bentley,  then  Mary  Garratt,  had 
cohabited  with  William  Bentley  for  eighteen  years  prior  to  thdr  ma^ 
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riage,  and  that  it  was  generally  believed  daring  that  time  that  they 
were  married ;  that  the  six  illegitimate  children  were  the  ^  issne  of 
such  cohabitation,"  and  were  well  known  to  the  testatrix,  who  ^  air- 
ways expressed  a  strong  interest  in  them,"  and  often  <<  her  intention 
of  providing  by  her  will  for"  them.  It  was  also  stated,  tha^  at  the 
date  of  the  will  Mary  Bentley  was  forty-nine  years  of  age. 

Shapier^  for  the  petition,  objected  to  this  evidence  as  inadmissible, 
because  there  was  no  latent  ambiguity  in  the  will  raised  by  applying 
it  to  the  facts  of  the  case,  and  there  was  nothing  in  the  will  itself  to 
show  that  the  testatrix  had  used  the  word  '^  children  "  to  designate 
illegitimate  children.  Where  the  latter  circumstance  occurred,  there 
was  certainly  authority  to  prove  that  a  gift  by  the  same  will  to  child- 
ren generally  might  include  illegitimate  children.  James  v.  Smithy  14 
Sim.  214 ;  Evans  v.  Davies^  7  Hare,  498 ;  Owen  v.  Bryant^  16  Jur.  377 ; 
8.  0.  13  Eng.  Rep.  217.  In  the  last  case  Lord  Cranworth  (then  Lord 
Justice)  said,  '^  Primd  facie  the  word  <  children '  means  legitimate  child- 
ren,  and  is  to  be  read  as  if  the  word  ^  legitimate '  were  annexed. 
Therefore,  where  a  will  purports  to  give  a  benefit  amongst  children,  it 
is  the  same  thing  as  if  it  had  said  amongst  legitimate  children,  unless 
something  is  disclosed  on  the  face  of  the  will  which  shows  that  that  is 
not  meant."  .  Here  there  was  nothing  in  the  will  to  give  the  word 
^  children  "  any  other  than  its  first  meaning.  Neither  was  there  any 
thing  in  the  circumstances  of  the  case,  because  Mary  Bentley  might 
have  had  legitimate  children  after  the  date  of  the  will,  ana  oonse* 
quently  the  evidence  offered  was  inadmissible.  He  cited  also  CHU  v. 
Sheltep,  1  Russ.  &  M.  336 ;  Bofflep  v.  MoUardj  Id.  ^1,  and  DwrraM 
Y.  Friend^  16  Jur.  709 ;  s.  c.  11  Eng.  Rep.  2. 


Stephens^  for  the  respondents,  argued,  that,  as  in  this  case  there 
actually  were  no  legitimate  children  of  Mary  Bentley  at  the  date  of 
the  will,  and  as,  from  the  age  of  Mary  Bentley,  there  was  no  proba* 
bility,  if  indeed  there  was  a  possibility,  of  any  future  children  being 
born,  there  arose  a  latent  ambiguity  on  applying  the  words  of  the 
gift  to  the  facts ;  and  that  therefore  the  evidence  offered  for  the  re^ 
spondents  was  admissible,  and  entitled  the  illegitimate  children  to 
shares  under  the  gift  He  cited  Beachcrofl  v.  Beachcrofty  1  Mad.  430y 
and  Fraser  v.  PiggoU^  1  Younge,  364.  • 

'  Stuart,  V.  C,  refused  to  receive  the  evidence  offered,  and  holding 
that  the  ill^timate  children  had  no  claim,  granted  the  prayer  of  the 
petition. 

February  18.     On  this  day  the  Vioe-Chaneellor  having  expressed 
a  desire  to  have  the  matter  again  argued, 

'  Shaptery  for  the  petition.  The  word  "  children  "  in  a  gift  means 
legitimate  children  jmma/acie,  and  no  others  can  claim  unless  the 
testator  has  himself  described  them  in  his  will  as  children,  or  unless 
there  were  not,  nor  oould  be  at  the  date  of  the  will,  any  person  or 
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peraond  to  answer  the  deBcription  of  children,  except  illegitimate 
children. 

[Stuart,  V.  C.     Is  the  evidence  here  offered  receivable?] 

The  only  casein  which  extrinsic  evidence  can  be  looki^d  at  is  where 
there  are  two  or  more  subjects  to  which  the  words  are  indifferently 
applicable.  Here  there  was  nothing  in  the  words  of  the  will  to  point 
to  illegitimate  children,  nor  any  circumstance  in  the  facts  necessary 
to  be  regarded  which  could  raise  any  ambiguity,  unless  it  were  the 
age  of  the  mother. 

[Stuart,  V.  C.  You  need  not  trouble  yourself  about  that  part  of 
the  evidence.'] 

Therefore  anv  evidence  concerning  the  illegitimate  children  was 
unnecessary  and  improper.  But  even  if  the  evidence  were  received, 
the  children  could  not  be  entitled.  Beackcroft  v.  Beachcrofi  {vbi  sup) 
was  a  case  in  which  a  father,  making  his  will,  referred  to  his  own 
children ;  and  this,  coupled  with  the  allusion  to  the  mother,  was  con- 
sidered to  be  a  description  of  existing  children ;  and  as  there  were 
no  lawful  issue,  evidence  of  the  existence  of  persons  reputed  to  bear 
that  character  was  necessarily  receivable.  If  there  is  no  such  descrip- 
tion in  the  will  to  entitle  the  illegitimate  ehildren  there  must  be  an 
impossibility,  from  the  circumstances  of  the  case,  of  the  words  being 
satisfied,  at  or  after  the  date  of  the  will,  by  legitimate  children ;  oth- 
erwise, however  plain  the  intenjtion,  they  cannot  take.  Harris  v. 
Lloyd,  Turn.  &  R.  311. 

[Stuart,  V.  C.  Have  you  any  case  in  which  the  description  was 
of  the  chilchren  of  a  woman  who  had  only  illegitimate  children.] 

Yes ;  'Dwrr€M  v.  Friend,  {iibi  sup.)  where  the  gift  was  to  the  first 
bom  son  of  a  woman  who  had  an  illegitimate  son,  her  only  child, 
known  to  and  maintained  by  the  testator ;  but  Sir  J.  Parker,  V.  C, 
held  that  this  son  could  not  take,  because  the  words  were  strictly 
applicable  to  a  legitimate  son,  who  might  afterwards  be  born.  He 
cited  also  Godfrey  v.  Harris^  6  Ves.  43 ;  Warner  v.  WcN^er,  15  Jur. 
141;  s.  c.  2  Eng.  Rep.  68;  £t  re  Davenports  Trusts,  17  Jur.  314; 
8.  c.  ante,  293 ;  Meredith  v.  Parr,  2  Y.  &  C.  C.  C.  626 ;  arid  Owen 
v<  Bryant,  16  Jur.  877;  s.  c.  13  Eng.  Rep.  217.  In  all  these  cases 
the  illegitimacy  of  the  children  was  known  to  the  testator,  except  In 
re  Davenports  Trusts;  but  the  fagt  of  the  testatrix  being  ignorant 
of  it  in  the  present  instance  would  alone  be  sufiicient  to  invalidate  the 


>  It  may  be  conyenient  to  ^ve  a  reference  to  some  of  the  cases  in  which  the  court 
has  presnmed,  from  the  age  of  tlra  parents,  that  the  Inrth  of  children  was  impossible :  — 
Women  presmned  past  childbeanng  at  sixty-nyie,  Levy  y.  Hodget^  Jac.  6S6 ;  sixty- 
eight,  Mues  y.  Knight,  12  Jur.  666 ;  sixtj-siz,  Brown  y.  Pringle,  4  Hare,  124 ;  sixty- 
five,  Dodd  y.  Wake,  5  De  G.  &  S.  228 ;  8.  c.  11  Eng,  Rep.  6 ;  sixty-three,  Brandon  v. 
Woodtharpe,  10  Beay.  463.  But  in  Fraser  v.  Eraser,  Jac.  586,  note,  the  court  required 
recognizances  to  refimd,  to  pnmde  against  the  contingency  of  a  woman  aged  fifby-fiye 
having  children ;  and  Co.  Litt  40.  b.,  stales  as  a  fiict  that  a  ifotoan  aged  sixty  bore  a 
child.  The  present  case  is  an  authority  that  the  court  will  not  presume  that  a  married 
woman  aged  forty-nine  cannot  have  children.  The  court  will  not  make  this  presump* 
tion  against  a  man.  See  accordingly,  where  a  man  was  a^d  eighty,  Trevor  v.  Trevor, 
S  My.  &  K.  677.  So,  where ihe  age  was  niaety-fiye,  Lushtngtonr.JSMero,  15  Beav.  1. 
VOL.  XVII.  28 
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bequest,  for  non  constat  that  the  testatrix  would  have  given  her  pro- 
perty to  bastards.    KenneU  v.  Abbott^  4  Ves.  802. 

H,  Sleven^iox  the  respondents.  Where  legitimate  children  come 
into  competinon  with  bastards,  the  case  is  different ;  but  here  there 
are  no  legitimate  children,  and  if  the  others  are  not  entitled,  the 
bequest  to  children  of  Mary  Bentley  must  ^altogether  fail  —  a  conse- 
quence  which  the  court  will  struggle  to  avoid.  Fraser  v.  Piggottt 
{ubi  sup.)  was  a  case  which  went  quite  as  far  as  the>  court  would  do 
now  if  it  held  these  children  entitled.  Moreover,  here  the  fact,  that 
the  testatrix  believed  these  children  legitimate,  showed  not  only  that 
she  intended  them,  but  made  the  description  sufiEcient.  According 
to  her  knowledge,  the  testatrix  had  usai  the  most  proper  and  apt 
words  to  describe  the  children.  Then  as  to  the  age  of  the  mother ; 
if  not  impossible  it  was  very  improbable  that  she  should  have  children 
after  the  date  of  the  will ;  and  that  was  a  circumstance  which  went 
to  prove  that  the  words  must  be  read  as  referring  to  existing  children. 

Stuart,  V.  C.  When  this  case  was  last  before  me,  I  decided  it 
upon  the  ground  that  the  evidence  tendered  on  the  part  of  those  who 
claim  was  not  receivable,  and  I  held  that  the  illegitimate  children 
were  not  entitled  on  the  true  construction  of  this  win,  and  could  not 
have  the  benefit  of  that  bequest  which  it  is  suggested  was  intended 
for  them.  Now,  upon  further  consideration,  and  after  refemng  to  the 
cases,  I  think  that,  upon  the  words  of  this  will,  consistently  with  the 
true  principle  in  questions  of  this  kind,  I  am  bound  to  receive  all  such 
evidence,  and  to  look  at  every  thing  that  will  give  me  an  opportunity 
of  knowing  all  that  the  testatrix  could  know  at  the  time  she  made 
her  will,  so  as  to  enable  the  court,  in  construing  it,  to  put  itself  in  the 
position  of  the  testatrix,  and  to  construe  her  language  with  that 
assistance.  To  that  extent  my  opinion  now  varies  from  what  I  before 
expressed.  But  even  with  the  assistance  of  the  evidence  in  this  case, 
it  unfortunately  happens  that  the  rule  of  law  is  too  strong  for  the 
success  of  this  claim.  That  is  established  on  the  highest  authoritiesi 
but  not  upon  a  perfect  uniformity  of  decision ;  for  I  think  that  if 
Beachcroft  v.  Beachcroft  was  properly  decided,  and  if  I  could  look 
at'what  was  done  by  Sir  Thoma%  Plumer  in  that  case,  I  should  be 
bound  to  hold  that  these  children  were  entitled.  I  do  not  think  that 
the  doctrine  laid  down  by  Sir  Thomas  Plumer  in  that  case  is  recon- 
cilaUe  with  other  decisions,  or  with  the  principle  of  them.  It  is 
entirely  contradicted  by  Harris  v.  Lloyd^  {vbi  sup.)  The  principle 
of  Sir  Thomas  Plumer's  decision  was,  that  by  the  description  of 
^  children,"  present  children  nwnst  be  meant ;  for  he  said  that  it  was 
unreasonable  to  suppose  that  a  man,  sitting  down  to  make  his  will, 
intending  a  bounty  to  the  children  of  an  individual,  should  not  have 
in  his  mind  some  present  persons  to  fiU  that  character.  No  doubt,  io 
a  later  part  of  his  judgment,  he  refers  to  the  gift  to  the  mother  of  the 
children ;  but  in  his  language  in  p.  444,  he  says  distinctly,  after  say*^ 
ing  that  the  words  "  my  children  "  imported  such  as  the  testator  then 
had,  ^  For  all  these  reasons  I  think  it  is  a  gift  to  present  children." 
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Then  he  goes  on  to  advert  to  the  expreanions.  This  is  not  the  first 
occasion  on  which  that  decision  has  been  commented  upon  as  incon« 
Btstent  with  principle  and  authority.  It  is  fortified  by  another  autho« 
rity  quite  as  strong,  but  one  which  I  fear  I  cannot  follow.  Fraser  v. 
Piggott  is  quite  consistent  with  Beaehcroft  v.  Beachcroft<t  and  rather 
extends  than  confines  the  principle  of  that  decision. 

But  what  I  am  bound  to  follow  is  that  well-established  doctrine, 
that  if  there  is  a  gift  to  children  as  a  class,  unless  there  are  words  of 
clear  description  to  make  the  class  apply  to  illegitimate  children,  or, 
on  the  other  hand,  that  the  will  clearly  excludes  any  but  those  desig- 
nated  by  the  testator  on  the  true  construction  of  the  words,  I  must 
hold  that  the  description  must  include  legitimate  children  only.  Now, 
the  only  circumstances,  to  create  any  doubt  here,  were  the'age  of  Marv 
Bentley,  at  the  date  of  the  will,  and  the  circumstances  under  which 
the  testatrix  made  her  will ;  that  she  knew  that  Mary  Bentley  had 
children,  and  believed  her  to  be  the  wile  of  the  individual  whom  she 
mentions  as  her  husband.  All  that  supports  the  view  taken  by  Sir 
vFhomas  Plumer  and  Lord  Lyndhurst  in  favor  of  the  illegitimate 
children,  but  is  quite  contradicted  by  the  view  of  Lord  Bldon  in 
Harris  v.  lAoyd^  and  in  all  the  cases  except  Beaehcroft  v.  Beaehcroft 
and  Fraser  v.  Piggott;  for  it  is  impossible  not  to  see  that  this  lady 
might  have  had  legitimate  children,  and  that  they  could  not  have 
been  excluded  from  the  benefit  of  this  gift  However  improbable 
the  contingency,  if  there  had  been  legitimate  children  of  Mary 
Bentiey,  they  undoubtedly  would  have  taken.  According  to  the 
argument  in  favor  of  the  only  children  which  she  had,  they  would 
have  been  entitied  to  take  with  the  others,  and  under  the  same  descrip- 
tion.  That  is  forbidden  by  the  rule  of  law ;  and  therefore,  with  great 
regret,  I  must  hold  that  they  are  not  entitied  under  this  bequest* 


Abeves  v.  Hodson.^ 

AprU  21, 1853. 

Evidence —  Witness* 

Terms  on  which  a  witness  will  be  allowed  to  be  examined  and  cross-examined,  after  haying 
been  already  examined  ds  bene  este,  in  anticipation  of  a  trial  in  which  the  record  had  been 
withdrawn  at  the  last  assizes. 

L.  WieRAM,  and  C  Hall,,  moved,  on  behalf  of  the  defendant,  that 
an  issue  which  hsid  been  directed  to  be  tried  at  the  last  assizes  (but 
which  had  not  been  tried,  the  record  having  been  withdrawn  at  the 
last  moment)  might  be  taken  pro  confesso. 


1 17  Jar.  844. 
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RoU  and  Shapter  urged  the  hftrdehip  of  sneb  a  course.  The  reeotd 
had  been  withdrawn  because  an  important  witness,  Mr.  Serg.  Storks, 
had  been  unable  to  attend,  owing  to  bis  being  engaged  in  his  judicial 
functions  in  London,  as  a  judge  of  the  County  Court  of  Shoreditch. 
They  cited  Hargrove  v.  Ebargravey  12  Beav.  408. 

Wigram  said  that  the  depositions  de  bene  esse,  as  taken,  were  inac- 
curate, and  had  been  so  stated  to  be  by  the  witness ;  and  that,  there- 
fore, it  was  important  to  them,  that  if  these  depositions  were  to  be 
made  use  of,  the  defendant  should  have  an  opportunity  of  rectifying 
this  misstatement  by  a  cross-examination. 

[Wood,  V.  C.  It  would  be  a  very  great  extension  of  what  Lord 
Langdale  says  in  Sargrave  v.  Hofgrave,  if  I  were  to  bold  that  yon, 
Mr.  Wigram,  are  to  have  a  chance  of  restating  what  is  not  stated  so 
favorably  for  you  as  it  might  be.]        ^ 

There  may  be  great  objections  to  examining  a  witness  repeatedly, 
but  the  same  objection  does  not  hdd  to  cross-examination.  AUwe 
ask  is  to  be  placed  as  nearly  as  possible  in  the  same  position  as  if 
the  trial  had  taken  place  in  March.  We  point  out  a  specific  objeo* 
tion  to  the  depositions  as  taken  down  by  the  examiner,  namely,  that 
they  do  not  correctly  state  \^at  the  witness  intended  to  state.  The 
inconvenience,  if  any,  which  will  be  caused,  has  been  occasioned  by 
the  plaintiffs'  own  delay.  I  do  not  mention  this  as  matter  of  consent, 
but  as  a  term  to  be  introduced  by  the  court  in  the  order,  if  it  shall  think 
fit  to  make  an  order,  namely,  that  I  shall  have  an  opportunity  to 
cross^xamine  the  witness. 

Woop,  V.  C.  I  feel  very  great  difficulty  in  making  this  order. 
There  is  a  very  great  inconvenience  in  these  repeated  examinations 
of  a  witness  as  to  the  same  matter;  but  I  think,  on  the  whole,  Mr. 
Wigram,  your  view  is  nearly  the  correct  one.  If  this  trial  had  taken 
place  in  Marcli,  Mr.  Serg.  Storks's  evidence  could  not  have  been 
read.  He  must  have  been  produced,  and  you  would  have  had  an  oppor- 
tunity  of  cross-examining  him.  It  is  not  your  fault  that  he  was  not 
there ;  and  therefore  you  may  be  (daced  under  the  disadvantage  of 
having  the  depositions  read  without  cross-examining  the  witness. 
Then  it  is  impcurtant  that  yon  should  have  an  opportunity  of  cross- 
examining,  in  order  to  reform,  not  a  misstatement  by  the  witness, 
but  an  erroneous  taking  down  of  what  the  witness  said.  The  pro- 
per order  will  be  a  peremptory  order  for  them  to  proceed  to  trial  next 
assizes,  so  that  the  bill  may  be  taken  pro  confesso  in  case  they  do 
not  do  so ;  they  to  pay  such  costs  as  they  would  have  had  to  pay  at 
law  in  case  the  record  had  been  withdrawn  in  an  ordinary  action,  and 
the  costs  of  this  application ;  the  defendant  to  be  at  liberty  to  cross- 
examine  Mr.  Serg.  Storks,  and  give  notice  of  his  intention  to  do  so, 
and  in  that  case  the  plaintiffs  are  then  to  be  at  liberty  to  examine 
him. 
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Bartley  v.  Bartlby.V 

NoTember  S  and  13, 1853* 

Production  of  Documents  —>  Cd-Defendant  and  Agent. 

m 

Under  an  order  that  one  of  the  defendant!  shonld  allow  the  plaintiffs,  their  solicitors  or 
agents,  to  inspect  certain  docnmentSi  it  was  held  that  the  defendant  was  justified  in  refus- 
ing to  allow  the  inspection  to  take  place  in  the  presence  of  a  co-defendant,  although  em- 
ployed as  an  agent  of  the  plaintiffs. 

An  order  was  made  in  this  cause  on  the  26th  of  May,  1852,  that 
the  plaintifis,  their  solicitors  or  agents,  should  be  at  liberty  to  inspect 
and  peruse  at  the  house  of  the  defendant,  George  William  Bartley, 
the  several  books  and  papers  belonging  to  George  Bartley  deceased, 
which  were  in  the  possession  of  the  said  defendant ;  and  it  was  ordered 
that  the  plaintiffs,  their  solicitors  or  agents,  should  be  at  liberty  to  take 
copies  thereof,  and  abstracts  or  extracts  therefrom,  as  they  should  be 
advised.  In  pursuance  of  this  order,  the  plaintiffs'  solicitors  attended 
at  the  house  of  the  defendant,  George  William  Bartley,  for  the  purr 

E>se  of  examining  the  books  and  papers,  and  the  defendant,  Robert 
artley  also  attended  to  assist  in  examining  such  books  and  papers ; 
but  the  solicitors  for  the  defendant,  George  ViTilliam  Bartley,  reuised 
to  allow  the  inspection  to  take  place  in  the  presence  of  Robert 
Bartley. 

It  was  now  moved,  on  behalf  of  the  plaintiffs,  that  the  defendant,  * 
George-  William  Bartley,  might  be  ordered  within  seven  days  to  pro* 
dnce  and  leave  with  the  Clerk  of  Records  and  Writs  the  several  books 
and  papers  belonging  to  George  Bartley  deceased,  and  which  by  the 
order  of  the  26th  of  May  the  plaintiffs,  their  solicitors  or  agents,  were 
to  be  at  liberty  to  inspect  and  peruse. 

Kenpon  Parkery  in  support  of  the  motion,  contended  that  the  defend- 
ant, Gieorge  William  Bartley,  had  no  right,  under  the  order  already 
made,  to  prevent  Robert  Bartley  from  being  present  at  the  inspection 
of  the  documents,  as  the  agent  of  the  plaintiffs ;  that  Mr.  Robert 
Bartley  was  a  person  well  acquainted  with  the  documents  in  question 
and  better  able  than  any  one  else  to  select  the  requisite  papers ;  that 
it  had  alwaiys  been  the  practice  in  the  office  of  the  Clerks  of  Records 
and  Writs  to  allow  a  co-defendant  to  assist  in  the  examination,  but 
as  the  order  for  inspection  included  the  solicitors  or  agents  of  the 
plaintiffs,  Mr.  Robert  Bartley  had  full  right  to  be  present  as  an  agent 
if  not  as  a  co-defendant 

Snde  Palmer  opposed  *the  motion,  and  submitted  that  the  plain- 
tiffs  or  their  solicitors  had  no  power,  v^thout  an  express  order  of  the 
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eoart,  to  take  a  co-defendant  to  the  honse  of  the  defendanty  George 
William  Bartley,  in  order  to  be  present  at  the  examination  of  the 
books  and  papers  if  such  defendant  were  objected  to;  the  word 
^'  agents  "  in  the  order  only  referred  to  agents  of  the  solicitors.  The 
defendant  had  no  wish  to  prevent  a  fall  inspection  of  the  documents, 
but  as  he  had  a  particular  objection  to  Mr.  Robert  BarUey  being  pre- 
sent he  would  not  consent  without  an  order  of  the  court  to  that  enect 

The  Vice-chancellor  reserved  his  judgment 

November  23.  •  Kindersley,  V.  C.  This  is  a  motion  for  produc- 
tion of  documents  at  the  office  of  the  Clerk  of  Records  and  Writs. 
There  had  been  a  previous  order  by  airangement,  the  effect  of  which 
was  that  the  documents  were  ordered  to  be  produced  by  the  defend- 
ant, George  William  Bartley,  at  his  house,  for  the  inspection  of  the 
plaintiffs,  their  solicitors  or  agents.  This  motion  is  founded  on  an 
allegation  by  the  plaintiiis  that  they  have  not  had  the  full  benefit  of 
the  former  order  by  reason  of  the  conduct  of  the  defendant,  George 
W.  Bartley,  which  was  this :  that  he  refused  to  allow  the  plaintim' 
solicitors  to  inspect  the  documents  when  accompanied  by  another 
defendant,  Robert  Bartley,  who  he  alleged  had  no  right  to  inspect 
them* 

The  plaintiffs  insisted  that  under  the  order  lor  production  the  docu- 
ments were  to  be  inspected  by  them,  their  solicitors  or  agents,  and  that 
if  .they  chose  to  treat  the  defendant,  Robert  Bartley,  as  their  agent, 
they  had  a  right  to  do  so.  Now,  the  question  is  whether  the  plaintiffs 
have  the  power  to  constitute  the  defendant,  Robert  Bartley,  their 
agent  for  the  purpose  of  inspecting  the  documents  under  the  previous 
order.  I  consider  it  rests  upon  what  is  the  practice  in  the  office  of 
the  Clerks  of  Records  and  Writs,  for  it  was  contended  that  bad  the 
papers  been  ordered  to  be  produced  in  the  usual  way  at  the  office  of 
the  Clerks  of  Records  and  Writs,  the  plaintiffs  might  then  have  taken 
the  other  defendant  to  assist  in  the  examination. 

Now  I  find,  upon  inquiry,  that  such  a  course  would  not  have  been 
allowed  if  the  defendant  who  was  ordered  to  produce  such  documents 
had  raised  an  objection.  Why,  then,  should  there  be  a  better  right 
when  the  papers  are  in  the  hands  of  a  particular  defendant  and  are 
(»dered  to  be  produced  at  his  house  ?  I  do  not  see  why  this  should 
be  allowed.  I  can  understand  there  might  arise  a  case  in  which  the 
plaintiffs  might  say,  ^^  the  matter  is  so  peculiar  that  we  mUst  have  the 
assistance  of  a  particular  defendant,"  but  then  they  must  apply  to  the 
eourt  for  a  special  order  on-  special  grounds.  I  think,  therefore,  the 
defendant,  George  William  Bartley,  was  justified  in  refusing  to  allow 
Robert  Bartley  to  be  present  at  the  inspection,  and  that  there  has 
been  no  impediment  placed  in  the  way  to  prevent  the  plaintiffs,  their 
solicitors  or  agents,  from  having  a  propen  inspection.  Beyond  that 
objection  there  has  been  the  fullest  permission  given  in  carrying  out 
the  order  of  the  court    The  motion  must  be  refused,  with  costs. 
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Joint' Slock  Company  —  Power  of  Directors  —  Shareholder  —  Tran$' 
fer  of  Share$  —  Share  Register  List  —  Evidence  —  Creditor  of 


B.  S.,  a  shflu^eholder  in  a  joint-stock  banking  company,  sold  his  shares,  and  gave  notice  of  it 
to  the  company ;  and  upon  an  application  by  the  purchaser,  he  Kceived  a  certificate  with 
the  signature  of  three  directora  that  his  name  had  been  entered  on  the  share  register  list. 
Under  the  Join^Stock  Companies  Banking  Act,  7  Oeo.  4.  c.  46,  s.  8,  the  company  made 
a  return  to  the  Stamp  Office  stating  that  R.  S.,  the  vendor,  had  ceased  to  be  a  shareholder. 
The  bank  subsequently  suspended  payment,  and  upon  a  call  being  made,  the  purchaser  of 
the  sharea  neglected  to  pay  it,  in  coaseqnence  of  inabili^.  The  Iwnk  then  made  an  entry 
in  the  share  register  list,  stating  that  tne  transfer  waa  invalid  for  want  of  the  consent  of  a 
board  of  directors  duly  constituted,  and  they  made  a  fresh  return  to  the  Stamp  Office,  in 
which  they  inserted  the  name  of  R.  S.  as  a  shareholder.  A  writ  of  sdn  fidiu,  at  the 
instance  of  the  bank,  was  then  isaned  by  a  creditor  of  the  company  against  K.  8^  upon  a 
jiiQgment  obtained  against  the  company,  and  a  yerdict  was  obtained  against  B.  S.  on  the 

§  round  that  the  transfers  were  invalid  lor  want  of  strict  compliance  with  the  company's 
eed:  — 

Bdd,  upon  a  bill  filed  by  B.  S-,  that  he  was  not  bound  to  inquire  whether  the  provisions  of 
the  deed  had  been  observed,  and  that  he  had  ceased  to  be  a  shardiolder ;  that  after  the 
name  of  B.  S.  had  been  removed  from  the  books,  the  directors  had  no  power,  under  the 
clauses  of  the  deed,  to  again  introduce  his  name ;  that  as  the  scire  fiicias  was  issued  by  the 
creditor  at  the  instance  of  the  company  for  tibielr  own  purposes,  they  must  pay  the  costs, 
and  an  ii^unction  waa  granted  to  restrain  the  levying  ox  execution  upon  the  judgment 

This  suit  was  instituted  by  Richard  Shortridge  against  Henry  ' 
Bosanquet,  the  pabUc  officer  of  the  London  and  Westminster  Bank, 
and  against  Joseph  Mather,  the  public  officer  of  the  Newcastle, 
Shields,  and  Sunderland  Union  Joint-Stock  Banking  Company,  and 
others,  to  compel  the  latter  bankio  strike  the  plaintiff's  name  out  of 
their  books  as  a  shareholder  in  that  bank,  and  also  to  restrain  the 
London  and  Westminster  Bank  from  further  prosecuting  an  action 
at  law  which  the^had  brought  through  H.  Bosanquet,  as  their  public 
officer,  against  the  plaintiff,  as  a  shareholder  in  the  Newcastle  Union 
Bank,  to  recover  a  large  balance  due  from  the  Newcastle  Union 
Bank  to  the  London  and  Westminster  Bank,  in  which  action  they 
had  obtained  judgment  The  bill  stated  the  formation  of  the  New- 
castle, Shields,  and  Sunderland  Union  Joint-Stock  Banking  Company 
under  a  deed  dated  the  1st  of  October,  1836,  which,  amongst  others, 
contained  the  following  provisions,  namely :  — 

83.  ^^  That  the  board  of  direetors  shall  cause  to^  be  delivered  to 
every  person  executing  these  presents,  and  every  person  approved  by 
the  board  as  fijb  to  be  a  holder  of  any  shares  in  the  capital  of  the  com- 
pany, and  at  the  expense  of  such  person  or  of  the  company,  at  the  option 
of  the  board,  after  the  entry  of  his  or  her  name  and  place  of  residence  • 
in  the  share  register  book  as  the  holder  of  such  shares,  one  or  more  certi- 
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ficate  or  certificates  of  the  shares  in  respect  of  which  he  or  she  is  or 
may  become  a  shareholder,  signed  by  three  of  the  directors,  specify- 
ing the  numbers  of  the  shares,  and  the  name  and  residence  of  snch 
shareholder,  and  that  such  shares  stand  in  his  or  her  name  in  the 
share  register  book  as  the  holder  thereof;  and  shall,  if  required  so  to 
do,  cause  to  be  delivered  to  every  person,  at  his  or  her  expense,  or  at 
the  expense  of  the  company,  at  the  option  of  the  board,  on  his  or  her 
ceasing  to  hold  any  share  or  shares  comprised  in  one  certificate  with 
any  share  or  shares  that  may  be  retained  by  him  or  her,  one  or  more 
new  certificate  or  certificates  of  the  shares  retained,  signed  by  three 
directors,  specifying  the  numbers  of  the  shares  retained  and  the  nsCme 
and  residence  of  the  person  retaining  the  same,  and  that  such  shares 
stand  in  his  or  her  name  in  the  share  register  book  as  the  holder 
thereof;  but  no  shareholder  requiring  more  than  one  certificate  shall 
be  entitled  to  duplicate  certificates  of  any  shares ;  and  in  the  cases 
hereinafter  mentioned,  the  bo*ard  of  directors  shall,  upon  the  delivery 
of  such  certificate,  ox  each  of  the  said  certificates,  to  a  shareholder  as 
aforesaid,  take  from  every  shareholder  one  or  more  receipt  or  receipts, 
under  his  or  her  hand,  for  such  certificate  or  certificates,  in  such  form 
as  the  board  shall  prescribe." 

84.  ^'  That  the  board  of  directors  shall  cause  the  name  and  place 
of  residence  of  every  person  for  the  time  being  entitled  to  be  registered 
as  the  holder  of  any  shares,  and  the  proper  number  of  each  share,  to 
be  entered  in  a  book  to  be  kept  for  that  purpose,  to  be  called  '  The 
Share  Register  Book,'  and  shall,  upon  receiving  at  the  banking-house 
in  Newcastle-upon-Tyne  notice  in  writing  of  a  shareholder  having 
changed  his  or  her  name  or  place  of  residence,  and  of  his  or  her  new 
name  and  place  of  residence,  cause  his  or  her  new  name  and  place 
of  residence  to  be  entered  in  such  book,  and  substituted  for  the  for- 
mer name  and  place  of  residence." 

85.  "  That  the  board  of  directors*  shall  alone  have  the  power  to 
make  any  entry,  erasure,  or  alteration  in  the  share  register  book,  and 
the  same  shall  be  kept  at  the  banking-house  of  the  company  in  New- 
castle-upon-Tyne, and  shall  not  be  inspected  without  the  permission 
of  the  board." 

138.  "  That  every  person  for  the  time  being  entitled  to  any  shares 
in  the  capital  of  the  company  shall,  subject  always  and  without  pre- 
judice to  the  several  agreements  and  provisions  contained  in  the  said 
indenture,  be  entitled  to  be  registered  as  the  holder  thereof,  or  to  dis* 
pose  of  the  same." 

139.  "  That  every  person  applying  to  be  registered  as  the  holder  of 
any  shares,  or  to.  dispose  thereof,  shall,  if  thereunto  required,  prove  his 
or  her  title  to  the  satisfaction  of  the  board  of  directors." 

144.  "  That  no  person  shall  become  or  be  registered  as  a  share- 
holder without  the  consent  of  the  board  of  directors,  who  may,  on  the 
application  of  any  shareholder  or  other  person  entitled  to  dispose  of 
any  shares,  testify  the  same  by  a  certificate  in  writing,  signed  by 
three  of  the  directors,  which  may  be  in  the  form  following :  — 

'  This  is  to  certify  that  we,  the  undersigned,  three  of  the  directors 
of  the  Newcastle,  ehidds,  and  Sund^dand  Union  Joint-Stock  Bank* 
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log  Cooipanyy  upon  the  applicatioQ,  [name  and  deseription  of  person 
or. persons  maluDg  the  application,]  testified  by  bis  or  their  signing  his 
or  their  name  or  names  in  the  margin  of  these  presents^  consent  that  the 

shares  nuxpbered respectively,  in  the  capital  of  the  company,  shall 

be  transferred  to  [name  and  description  and  place  of  abode  of  pro- 
posed shareholder,]  and  that  the  name  of  the  said be  entered  in 

the  share  register  book  of  the  company  as  the  holder  of  such  shares. 

♦  Dated  this day  of   ' 

*  — —  (  Three  of  the  directors  of  the  Newcastle, 

t> }    Shields,  and  Sunderland  Uniou  Joint- 

** (    Stock  Banking  Company.' " 

146.  '^  That  after  such  eertificate  of  consent  shall  be  duly  signed, 
and  after  the  proposed  shareholder  named  therein  shall  have  executed 
such  deed  of  covenant,  or  have  given  such  receipt  as  is  hereinafter 
required  on  the  acquisition  of  shares,  it  shall  be  lawful  for  the  per- 
son or  persons  applying  for  such  certificate  of  consent,  or  for  the  pro- 
posed shareholder,  named  therein,  to  require  that  the  name  of  the  pro- 
posed shareholder  shall  be  entered  in  the  share  register  book  as  the 
holder  of  the.  shares  mentioned  in  such  certificate ;  and  after  the  name 
of  the  proposed  shareholder  shall  be  entered  in  the  share  register  book, 
the  former  holder  or  owner  of  the  shares  mentioned  in  such  certificatCi 
and  all  persons  claiming  by,  from,  or  under  him  or  her,  except  the 
proposed  shareholder,  shall  not,  so  far  as  regards  the  same  shares, 
have  any  claim  or  demand  whatsoever,  either  upon  or  against  the 
company,  or  the  capital  stock  or  effects  thereof,  for  or  on  account  or 
in  anywise  relating  to  such  shares,  and  shall  be  firee  and  discharged  of 
and  from  all  covenants,  agreements,  and  provisions  in  these  presents 
contained  in  respect  of  such  shares*'^ 

147.  ^'  That  every  such  certificate  of  consent  shall  be  deposited 
with,  and  remain  in  the  custody  of,  the  board  of  directors ;  and  that 
in  case  the  board  of  directors  shall  refuse  their  consent  to  any  trausfer 
of  shares,  they  shall,  on  the  request  of  the  holders  thereof,  or  othc^ 
person  entitled  thereto,  be  obliged  to  purchase  the  same,  which  they 
are  hereby  authorized  to  do,  out  of  the  funds  or  on  behalf  of  the  com- 
pany, at  a  price  or  sum  per  shar^  to  be  fixed  by  the  average  of  the 
prices  or  sums  given  on  the  ten  next  preceding  sales  of  shares." 

156.  ^^  That  every  entry,  erasure,  or  other  alteration  which,  upon  the 
taking,  purchase,  or  acquisition  of  any  shares  in  the  capital  of  the 
company,  shall  have  been  made  by  the  board  of  directors  in  the  share 
register  book,  shall,  as  between  the  company  and  the  last  holder  or 
holders  of  such  shares,  and  all  persons  claiming  by,  from  or  under 
him,  her,  or  them,  be  binding  and  conclusive  on  such  last  shareholder 
or  shareholders,  and  all  persons  claiming  by  from,  or  under  him,  her,  or 
them ;  and  he,  she,  or  they  shall  not  be  at  liberty  to  dispute  ojr  call  into 
question  the  validity  of  such  entry,  erasure,  or  other  alteration,  nor  for 
the  purpose  of  disputing  or  calling  in  question  the  validity  of  such 
entry,  erasure  or  other  alteration,  to  inquire  whether  all  the  rules  and 
regulations,  by  these  presents  required  to  be  observed  and  attended  to 
previously  to  the  making  of  such  entrv,  erasure,  or  other  alteration, 
have  been  duly  obaerved  and  attended  to  or  not ;  but  if  such  rales 
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and  regulations  shall  not  bkve  been  duly  observed  and  attended  to^ 
the  last  holder  or  holders  of  sucli  shares,  or  any  person  or  persons 
claiming  by,  from,  or  under  him,  her,  or  them,  may  maintsdn  any 
action  or  suit  to  which  he,  she,  or  they  may  be  entitled,  against  any 
person  or  persons,  for  any  act,  neglect,  or  default  through  or  by  reason 
of  which  such  entry,  erasure,  or  other  alteration  may  have  been  impro« 
perly  made :  provided  nevertheless,  that  no  action  or  suit  shall  be 
commenced  against  any  director  or  other  officer  of  the  company,  for 
any  such  act,  neglect  or  default,  after  the  expiration  of  two  yean 
from  the  time  when  such  entry,  erasure,  or  other  alteration  shall  have 
been  made." 

157.  '<  That  previously  to  the  entry  in  the  share  register  book  of 
the  company  of  the  name  or  names  of  any  person  or  persons  as  a 
new  holder  or  holders  of  any  shares  in  the  capital  of  the  company,  it 
shall  not  be  necessary  for  the  board  of  directors  to  inquire  whether 
such  shares  have  been  effectually  vested  in  such  person  or  persons  or 
not,  it  being  the  intent  that  if  the  name  of  any  person  shall  have  been 
improperly  registered  in  the  share  register  book  as  the  holder  of  any 
shares,  such  person  shall,  as  between  him  and  her,  and  the  sharehold- 
ers  for  the  time  being  of  the  company,  be  a  shareholder  of  the  com- 

i>any  to  all  purposes  in  respect  of  such  shares,  and  all  claims  which  the 
ast  holder  of  such  shares,  or  any  person  or  persons  claiming  by, 
from,  or  under  him  or  her,  may  have  on  the  same,  shall  be  made 
wholly  and  exclusively  upon  or  against  the  new  holder  of  such  shares, 
or  his  or  her  executors  or  administrators." 

158.  ^<  That  the  share  register  book  shall,  as  between  the  company 
and  every  person  claiming  to  be  a  shareholder  in  respect  of  any 
shares,  be  conclusive  evidence  on  behalf  of  the  company  to  show 
whether  he  or  she  was  a  shareholder  in  the  company  in  respect  of 
such  shares." 

159.  '<  That  the  certificate  or  certificates  to  be  delivered  by  the 
board  of  directors  to  every  present  and  future  holder  of  shares  in  the 
capital  of  the  company,  shall,  as  between  the  company  and  such 
shareholder,  be  conclusive  evidence  on  behalf  of  such  shareholder 
that  he  or  she  was  a  shareholder  pf  the  company  in  respect  of  the 
shares  mentioned  in  such  certificate  or  certificates;  and  such  certifi.* 
cate  shall  continue  to  be  such  conclusive  evidence  until  such  entry, 
erasure,  or  other  alteration  as  in  these  presents  is  mentioned  shall 
have  been  made  by  the  board  of  directors  in  the  share  re&[ister  book 
for  the  purpose  of  making  it  appear  therein  that  the  holder  of  the 
shares  mentioned  in  such  certificate  or  certificates  was  no  longer  enti- 
tled to  such  shares." 

162.  ^  That  none  of  the  sharehoklQrs,  other  than  the  duly  appointed 
officers  of  the  company  in  the  execution  of  their  respective  officeS) 
shall  be  at  liberty  to  examine  or  inspect  any  of  the  books^  papers 
accounts,  or  other  muniments  or  documents  of  the  company,  or  in 
any  way  to  int^ere  or  intermeddle  with  the  affairs  and  concerns 
thereof,  otherwise  than  as  they  are  expressly  authorized  to  do  by  these 
presents." 

In  January,  1837,  the  plaintiff  became  a  shareholder  in  the  bank 
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and  received  a  certificate,  in  pursuance  of  the  83d  clause  of  the  deed, 
of  his  being  the  registered  owner  of  200  shares ;  the  plaintiff  after- 
wards purchased  other  shares  in  the  bank,  and  in  the  month  of  July, 
1847,  was  the  holder  of  620  shares.  About  that  time  the  plaintiff 
employed  Mr.  Glover,  a  share-broker  in  South  Shields,  to  dispose  of 
his  shares  for  him,  and  accordingly  the  whole  620  were  sold  to  vari- 
ous parties,  at  different  times  between  the  7tli  of  July  and  the  28th 
of  August,  1847,  when  the  last  of  such  sales  was  completed.  Upon 
these  sales  the  plaintiff  sent  in  to  the  bank  the  usual  notices  of  his 
intention  to  transfer  the  shares. 

No  consent  of  a  board  of  directors,  in  pprsuance  of  the  144th  clause, 
to  the  purchasers  becoming  owners  of  the  shares  purchased  by  them, 
was  ever  given,  but  certificates  signed  by  three  directors,  though  not 
in  all  cases  acting  as  a  board,  were  given  to  the  different  purchasers 
and  the  transfers  of  all  the  plaintiff's  shares  to  the  different  parties 
were  entered  in  the  share  register  book  of  the  company.  Some  of 
the  purchasers  were  previously  shareholders  in  the  company,  others 
not  All  of  such  purchasers,  however,  after  such  transfers,  received 
the  dividends  in  respect  of  the  shares  transferred  to  them ;  all  notices 
in  respect  of  these  transferred  shares  were  sent  to  them,  and  all  calls 
with  the  exceptions  hereinafter  mentioned,  in  respect  of  the  shares 
so  transferred,  were,  after  such  transfers,  paid  by  the  purchasers  re- 
spectively. 

The  half-yearly  meeting  of  the  oompany  took  place  on  the  27th  of 
July,  1847,  at  which  meeting  the  report  of  the  directors  recommending 
a  half-yearly  dividend  of  10/.  per  cent  to  be  declared  up  to  the  30th 
of  June,  1847,  and  to  be  payable  on  the  3d  of  August,  was  adopted, 
and  such  dividend  was  paid  accordingly.  On  the  Sth  of  October, 
1847,  the  banking  company,  in  pursaance  of  the  provisions  of  the 
Joint-Stock  Company's  Banking  Act,  the  7  Geo.  4,  c.  46,  s.  8,  madd 
a  return  to  the  Stamp  Office  of  such  persons  as  had  ceased  to  be 
members  of  the  copartnership,  in  which  the  name  of  the  plaintiff  was 
returned  as  a  party  who  had  ceased  to  be  a  member  of  the  copartner- 
ship. 

The  bank  continued  tb  carry  on  business  until  the  21st  of  Octoberi 
1847,  when  it  stopped  payment,  and  on  the  following  day  a  printed 
circular  was  issued,  signed  by  the  general  director  of  the  company, 
calling  a  general  meeting  of  the  shareholders  on  the  29th  of  the  same 
month.  This  circular  was  not  sent  to  the  plaintiff,  but  it  was  sent  to 
the  persons  who  had  been  registered  as  the  transferees  of  his  shares. 
A  meeting  was  accordingly  held  on  the  29th  of  October,  1847,  when 
a  call  of  5L  per  share  was  resolved  on,  and  was  ordered  to  be  paid  by 
the  registered  shareholders  of  the  company.  This  call  was  paid  by 
all  the  persons  who  purchased  shares  of  the  plaintiff'  except  three, 
names  respectively  George  Pringle  Thew,  Andrew  Millar,  and  Wil- 
liam Johnstone,  Mr.  Thew  having  purchased  200  of  the  shares,  Mr. 
Millar  forty,  and  Mr.  Johnstone  twenty-five.  Mr.  Thew,  previously 
to  his  purchasing  the  plaintiff's  shares,  was  a  shareholder  in  the 
company,  but  Mr.  Millar  was  not  A  circular  notice  was  there- 
upon sent  to  all  the  persons  who  had  not  paid  this  call,  (and^ 
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amongst  others,  to  Mr.  Thew  and  Mr.  Millar,)  calling  npon  them  for 
payment 

After  the  bank  stopped  payment,  general  meetings  of  the  share- 
holders were  held,  and  plans  wer&  proposed  to  form  arrangements  for 
carrying  on  the  company ;  all  these  meetings  were  convened  by  cir- 
cular letters ;  bat  the  plaintiiT  never  received  any  saramons,  nor  was 
he  called  upon  for  any  of  the  calls,  and  the  plaintiff  received  no  inti- 
mation whatever  of  the  company  disputing  the  validity  of  the  trans- 
fer of  any  of  his  shares  until  the  9th  of  January,  1848,  when  he  re^ 
ceived  the  following  letter :  — 

^  Union  Btnk,  NeweasUe-apoa-Tyne,  Jannarf  8^  1848. 

"  Dear  Sir  :  —  The  directors  of  the  Newcastle,  Shields,  and  Sun- 
derland Union  Joint-Stock  Banking  Company  feel  it  right  to  inform 
you  that  they  will  not  allow  the  transfer  of  200  of  your  shares  in  the 
bank,  tb  Mr.  G.  P.  Thew,  nor  of  forty  of  your  shares  to  Mr.  Andrew 
MUlar,  for  want  of  the  proper  assent  on  the  part  of  the  board  of 
directors  to  the  sale  and  transfer  of  those  shares  in  the  manner  pre- 
scribed by  the  deed  of  settlement,  and  that  they  will  look  to  you  for 
payment  of  the  calls  on  those  shares.  A  call  of  6/.  a  share  has  already 
been  made,  which  was  due  on  the  15th  of  December  last 

^<  I  am,  dear  Sir,  yours  faithfully, 

Wm.  Woods, 
"  Chairman  of  the  Committee." 

The  plaintiff  wrote  to  William  Woods  on  the  same  day:  —  "  You 
will  find  that  the  transfer  of  these  shares  is  not  only  allowed  and 
recorded  in  the  books  of  the  bank,  but  that  such  transfer  is  further 
confirmed  by  your  own  application  to  Mr.  Thew  and  Mr.  Millar  for 
their  calls  upon  these  shares  as  the  holders  of  them.  Had  the  objec- 
tion to  the  ^nsfer  been  taken  at  the  time,  I  would  then  have  required 
the  directors  to  take  the  shares  at  the  price  of  the  day.  (See  section 
148.")  The  plaintiff  refused  to  pay  any  calls  on  the  shares,  and  on 
the  S^th  of  January,  1848,  the  London  and  Westminster  Banking 
Company,  by  Henry  Bosanquet,  their  public*  ofiicer,  commenced  an 
action  of  scire  facias,  in  the  Court  of  Exchequer,  for  the  sum  of 
24,853/.  125.  6d,  Bosanquet  v.  Shortridg-e,  4  Exch.  Rep.  699,  upon  a 
judgment  recovered  by  the  said  Henry  Bosanquet  against  William 
Chapman,  the  public  officer  of  the  Union  Bank,  for  63,157/.  12^.  6dL 
and  costs,  and  a  verdict  was  obtained  for  the  plaintiff  in  that  action. 

The  circumstances  under  which  this  judgment  was  recovered  against 
the  Union  Bank  by  the  London  and  Westminster  Bank,  and  the 
writ  of  scire  facias  issued  against  the  plaintiff,  were  as  follows :  — 
In  the  month  of  September,  1847,  the  London  and  Westminster 
Banking  Company  opened  an  account  with  the  Union  Bank  as  their 
London  agents  and  correspondents,  and  continued  such  account  until 
the  stoppage  of  \he  Union  Bank  on  the  21st  of  October  following ; 
during  that  period  the  London  and  Westminster  Bank  gave  credit  to 
the  Union  Bank  for  upwards  of  50,000/.,  and,  at  the  time  of  the  Union 
Bank  stopping  payment,  were  creditors  to  a  large  amount. 


COURTS   OF  CHANC^Y,  1883. 


filMrtfidge  «.  BowumMt 


Mtet  the  stoppage  of  the  Uakm  Bank,'  commimioations  took  plaoe 
between  the  solicitorB  of  the  two  banks  as  to  the  means  of  liquidating 
this  debt,  and  on  the  8tb  of  December,  1847,  Mr.  Watson,  the  soli- 
eitor  of  the  Union  Bank,  wrote  to  Messrs.  Boy  6c  Co.,  the  scdieitors  of 
the  London  and  Westminster  Bank : «—  ^  Newcastie,  Deo.  8, 1847. 
Gentlemen,  —  The  committee  of  the  Union  Bank,  finding  that  some 
wealthy  shareholders  have  transferred  their  shares  to  parties  of  limti^ 
ed  means  within  a  few  weeks  of  the  suspension  of  the  bank,  and 
being  desirous  of  compelling  the  payment  of  th%calls  in  respect  of 
these  shares,  wish  their  clients,  the  London  and  w^estminster  Bank, 
to  obtain  judgment  against  the  Union  Bank,  and  to  regbter  it,  so  as 
to  prevent  any  shareholder  from  disposing  of  his  property."  On  the 
lOtb  of  December,  1847,  Messrs.  Roy  &  Oa  wrote  in  answer-* 

'*  London,  DMember  10, 1M7. 

<*  Sir, —  We  have  submitted  to  the  directors  of  the  London  and 
Westminster  Bank  your  letter  of  the  8th  instant,  and  we  have  like- 
wise brought  before  the  directors  the  state  of  the  accounts,  showing  a 
balance  of  66,000/.  and  upwards.  With  reference  to  this  state  of 
accounts  the  directors  have  instructed  us  to  adopt  legal  measures 
forthwith,  and  we  shall  tc^orrow  send  you  a  writ  for  your  undertake 
ing.  **  Yours  very  obediently, 

«  R.  &  W.  G.  Roy.'* 

Process  was  accordingly  issued,  and  judgment  for  63,1572. 12^.  6d, 
was  entered  up  against  the  Newcastle  Union  Bank,  at  the  suit  of 
the  London  and  Westminster  Bank ;  after  which  communications 
took  place  between  the  solicitors  of  the  two  banks  as  to  the  parties 
to  be  proceeded  against  by  writ  of  $cire  facias^  and  a  list  of  partiiM 
against  whom  such  writs  were  to  be  issued  was  on  the  8th  of  Janu- 
ary, 1848,  forwarded  by  Mr.  Watson  to  Messrs.  Roy.  This  litft 
included  the  plaintiff's  name.  On  the  10th  of  January,  1848,  Messnk 
Roy  &  Co.  wrote  to  Mr.  Watson :  — 

«<  Union  Bsnk. 

"  Dear  Sir,  —  We  beg  to  acknowledge  the  receipt  of  your  letter 
inclosing  a  list  of  fourteen  persons  against  whom  you  wish  us  to  pro- 
ceed by  writs  of  scire  facias.  We  find  at  Somerset  House  that  four 
of  the  persons  mentioned  in  your  list,  namely,  Benjamin *Bullock, 
Jane  Thompson,  John  Burn,  and  Richard  Shortridge,  ceased  on  the 
1st  of  October  to  be  members  of  the  Union  Bank.  It  is  quite  clear 
that  we  must  proceed  in  the  first  instance  against  tiiose  persons  who 
are  members  at  the  time  of  issuing  the  writs  of  scire  facias^  and  that 
the  list  of  existing  members  must  be  exhausted  before  we  can  pro- 
ceed against  those  who  are  off  the  list.  (7  Geo.  4,  c.  46,  s.  8.^  Let 
us  hear  from  vou  on  this  point  The  other  writs  of  scire  facias  will 
be  sent  into  the  country  for  service  to-morrow  night. 

"  We  are,  dear  Sir,  yours  faithfully, 

"  R,  &  W.  G.  Roy." 
VOL.  XVII.  29 
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'  In  answer  to  this,  Mr.  Watson  stated  that  the  Union  Bank  were 
advised  that  the  tranters  in  those  instances  were  firaudulent  and 
irregular ;  and  on  the  15th  of  January,  1848,  Mr.  Watson  wrote  to 
Messrs.  Roy  &  Co.  informing  them  (amongst  other  things)  that  the 
Union  Bank  were  making  a  jfresh  return  to  the  Stamp  Office,  in 
which  they  should  place  the  names  of  the  plaintiff  and  Mr.  BuUock 
on  the  list  of  shareholders,  and  requesting  Messrs.  Boy  io  'issue  a 
scire  facias  against  the  plaintiff  and  Mr.  Bullock  upon  the  return 
being  tiled.  A  fire^  return,  including  the  plaintiff's  name  as  a  share- 
holder in  the  Union  Bank,  was  accordingly  made  and  filed;  and  a 
writ  of  scire  fadasy  at  the  suit  of  the  London  and  Westminster 
Bank,  was  accordingly  issued  against  the  plaintiff,  and  a  verdict  was 
obtained  in  that  action  for  the  plaintiff,  with  liberty  for  the  defendant 
in  the  action  to  move  to  enter  a  verdict  for  him.  A  rule  nisi  for  this 
purpose  was  obtained,  but  the  court,  on  the  argument,  discharged  the 
rule. 

The  plaintiff  now  filed  his  bill,  stating  the  above  circumstances, 
charging  that  the  transfers  of  bis  shares  had  been  sanctioned  and 
approved  by  the  company,  and  that  they  had  been  tmnsferred  in  the 
jiame  manner  as  all  other  shares  of  the  company,  and  that  it  had 
never  been  usual  or  the  custom  to  require^e  consent  of  all  the  direct- 
ors to  the  transfers  of  shs^res,  and  that  i'fact  the  provisions  of  the 
deed  in  that  respect  had  never  been  complied  with ;  and  praying  for  a 
declaration  that  the  Newcastle,  Shields,  and  Sunderland  Union  Joint- 
Stock  Banking  Company  had  accepted^  the  transfer  of  sJl  the  shares 
of  the  plaintiff  in  the  said  company,  and  that  it  might  be  declared 
that  the  plaintiff  ceased  to  be  a  member  or  partner  in  the  company 
after  the  28th  of  August,  1847,  and  that  the  name  of  the  plaintiff  as 
a  shareholder  or  partner  might  be  erased  from  the  books  of  the  com- 
pany, and  that  the  company  might  be  restrained  from  inserting  or 
continuing  the  name  of  the  plaintiff  as  a  member,  partner,  or  share- 
holder in  the  share  register  book  of  the  company,  or  in  any  other 
book,  list,  or  document,  and  from  making  any  return  in  which  the 
name  of  the  plstintiff  should  be  inserted  or  mentioned  as  such  mem- 
ber, partner,  or  shareholder,  and  from  publishing  or  holding  out,  or  in 
any  manner  treating  or  using  the  plaintiff  as  such  member,  partner,  or 
shareholder ;  and  that  the  Union  Banking  Company  and  the  London 
and  Westminster  Banking  Company  might  be  restrained  from  fur- 
ther prosecuting  the  action  commenced  by  them,  and  from  commenc- 
ing or  prosecuting  any  other  action,  suit,  or  proceeding  against  the 
plaintiff,  as  a  member,  partner,  or  shareholder  in  the  Union  Banking 
Company  after  the  month  of  August,  1847. 

The  confimon  injunction  having  been  obtained,  a  motion  to  dis- 
solve it  was  refused  on  the  plaintiff  bringing  the  money  into  court 

R.  Palmer^  Elmslep,  and  BateSy  for  the  plaintiff.  At  law  the  court 
held,  that  the  plaintiff  could  not  avail  himself  of  the  defence,  that  he 
ought  not  to  have  been  returned  to  the  Stamp  Office  as  a  shareholder, 
unless  that  he  could  show  that  a  bond  fide  legal  transfer  had  been 
made  under  the  provisions  of  the  company's  deed ;  and  that  the  con- 
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sent  of  the  board  of  directors,  as  required  by  the  144th  danaei  had 
not  been  obtained  previous  to  the  transfer  of  the  plaintiff's  shares; 
so  that,  at  law,  the  court  held  the  transfers  invalid  But  the  rule 
respecting  tranters  has  never  been  complied  with ;  the  transfer  of 
shares  has  always  been  made  in  the  manner  followed  by  the  plain* 
tiff;  and  between  htm  and  the  directors  these  transfers  are  not  inva*- 
Md :  the  purchasers  also  have  been  treated  by  the  bank  as  the  owners 
of  the  shares ;  they  were  served  with  notices^  and  calls  in  respect  of 
the  shares,  were'  made  upon  them. 

The  return  to  the  Stamp  Office  stated  that  the  plaintiff  had  ceased 
to  be  a  shareholder  or  member  of  the  company,  and  it  was  only  upon 
an  assumed  insolvency  of  the  transferees  that  the  idea  of  making 
the  plaintiff  liable  suggested  itself  to  the  directors :  but  where  the 
uniform  practice  of  the  company  has  been  contrary  to  the  deed  of 
settlement,  a  court  of  equity  will  consider  that  virtually  there  has 
been  an  alteration  in  the  practice  sufficient  as  between  the  members 
of  the  company  to  bind  the  shareholders.  CkmU  v.  Harris^  Turn.  & 
R.  517 ;  and  this  applies  to  companies  as  well  as  trading  partnerships* 
Taylor  v«  Hughes^  2  J.  &  Lat  34,  and  in  cases  like  the  present,  under 
the  Winding-up  Acts,  a  transferee  will  be  considered  a  contributory. 
£i  re  the  Vale  of  Neath  and  South  Wales  Brewery  Company^  Walk' 
er^s  case,  3  De  Gex  &  S.  149  ]  Jhre  St.  Oeorge^s  Steam  Packet  Conh 
panyj  MagtUre^s  case,  3  De  G^ex  &  8.  31.  In  several  cases  the  for* 
malities  of  these  deeds  have  been  dispensed  with,  or  otherwise  such 
one-sided  tmnsactions  would  work  the  greatest  injustice.  Hie  Chel* 
tenham  and  Great  Western  Union  Railway  Company  v.  Danielj  2  RaiL 
Cas.  728 ;  8.  c.  2  Q.  B.  Rep.  281 ;  Pasley  v.  Freeman^  3  Term  Rep. 
51 ;  s.  c.  2  Smith's  Lead.  Cas.  55,  and  The  Sheffield^  Ashton^mder^ 
Lyne  and  Manchester  Railway  Company  v.  Woodcock^  2  Rail.  Cas. 
527 ;  s.  c.  7  Mee.  &  W.  574.  The  copies  of  the  li^  of  shareholders 
returned  to  the  Stamp  Office  are  evidence  within  the  14  &  15  Vict 
c.  99.  The  proceedings  under  the  scire  facias  were  taken  by  the 
London  and  Westminster  Bank,  but  it  was  under  the  direction  of 
the  Union  Banking  Company  who  were  to  pay  all  expenses.  But  a 
creditor  has  no  right  to  allow  himself  to  be  made  an  instrument  in 
the  hands  of  others  to  obtain  circuitous  remedies  against  the  debtors 
of  other  parties.  The  correspondence  between  the  solicitors  of  the 
two  banks  is  evidence  of  who  was  the  substantial  plaintiff  in  Bosan- 
quet  V.  Shortridge.  In  Taylor  v.  Hughes,  a  similar  proceeding  was 
considered  fraudulent,  and  the  creditor  was  restrained  from  proceed- 
ing with  the  action.  Lewis  v.  Billing,  4  Rail.  Cas.  414;  Femihatigh 
V.  Leader,  4  Rail.  Cas.  373 ;  and  CkUts  v.  Riddell,  1  De  Gex  &  S. 
226.  The  account  with  the  London  and  Westminster  Bank  has  also 
been  continued  to  the  present  time.  M  re,  the  Vale  of  Neath  and 
South  Wales  Brewery  Company,  Whitens  case,  3  De  Gtex  &  S.  157  j 
In  re,  the  Northern  Coal  Mining  Company,  ex  parte  Bagge,  13  Beav; 
162 ;  s.  c.  4  Eng.  Rep.  72 ;  Bwmes  v.  Pennell,  2  H.  L.  Cas.  497. 

Bolt,  Campbell,  and  Hetherington,  tat  the  defendant,  Henry  Bosan* 
quet,  the  public  officer  of  Vbe  London  and  Westminster  &uik.    It 
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has  been  argaed  that  this  court  will  interfere  to  restrain  proceedings  at 
law  when  there  is  no  coUasion  between  the  parties ;  but  to  entitle  a 
paity  saed  at  law  to  relief  in  equity  in  cases  similar  to  the  present, 
two  points  must  be  established :  the  one  that  the  company  has  no 
right  against  the  shareholder  who  is  sued  by  the  creditor ;  and  the 
other  that  the  action  must  be  brought  for  the  sole  b^iefit  of  the  com* 
pany,  of  which  the  person  sued  is  a  member ;  so  that  the  money 
must  come  into  the  pocket  of  the  company,  and  not  into  the  pocket 
of  the  creditor  suing.  Neither  of  these  points  exists  in  this  case,  and 
the  right  of  th^  London  and  Westminster  Bank  is  established  at  law, 
and  where  the  legal  right  exists  this  court  will  not  interfere  with  the 
r%ht  of  the  creditor  against  the  shareholder. 

It  is  said,  that  the  creditor  was  indemnified  against  costs,  that  the 
comfAny  was  not  to  haTc  any  claim  at  all  upon  th(S  money,  and  that 
it  was  not  to  go  to  the  bank  in  the  shape  of  calls,  but  twenty  parties 
are  picked  out  from  the  shareholders  and  are  pursued  for  the  debts  of 
the  company ;  a  court  of  equity  has  no  right  to  interfere  to  prevent 
it,  and  thus  by  an  outstanding  judgment  not  hundreds  but  tens  of 
thousands  of  pounds  might  be  recovered.  Ail  the  objections  relied 
upon  by  the  plaintiff  might  have  induced  a  diflferent  conclusion  if 
submitted  to  a  court  of  law,  but  they  afford  no  ground  for  relief  in 
equity,  and  no  distinction  can  be  drawn  between  the  liability  of  the 
plaintiff  as  a  shareholder  and  his  liabiHty  to  the  company.  Both 
Femihaug'h  v.  Leader  and  Lewis  v.  Billing  were  decided  on  demurrer, 
and  in  both  cases  it  was  alleged  that  the  debt  had  been  assigned  by 
the  creditor  to  the  other  defendants  upon  paying  the  debt. 

The  London  and  Westminster  Bank  succeeded  at  law,  because  the 
plaintiff  was  a  shareholder ;  he  may  have  his  remedy  against  other 
individuals  for  not  having  done  any  act  to  relieve  him  from  his  lia- 
bilities, but  they  cannot  be  bound  by  the  acts  of  individual  directors ; 
and  the  formalities  necessary  to  the  validity  of  the  transfer  cannot  be 
held  to  have  been  dispensed  with,  without  the  concurrence  of  every 
individual  shareholder;  iii  r^,  the  Vale  of  Neath  and  South  Wales 
Brewery  Cbrnpany^  Morgan^s  case^  1  Mac.  &  G.  225 ;  s.  c.  1  Hail  & 
Tw.  320 ;  Im  re^  the  Vale  of  Neath  and  SoiUh  Wales  Brewery  Chm- 
panpj  ex  parte  Lawes^  20  Law  J.  B.ep.  (n.  s.)  Chanc.  295 ;  s.  c.  2  Eng. 
Rep.  106 ;  21  Law  J.  Rep.  (n.  s.)  Chanc.  688 ;  s.  c.  10  Eng.  Rep.  162  ; 
i»  re  J  the  North  of  England  Joint- Stock  Banking  Company  ^  ex  parte 
BaH,  1  HaU  ic  Tw.  680;  s.  c.  1  Mac  &  G.  307;  and  In  re,  the  SL 
George^s  Steam^Packet  Company,  Hennessy^s  case,  2  Hall  &  Tw. 
395 ;  s.  c.  2  Mac.  &  G.  208.  In  this  case  the  banking  company 
takes  its  rights  and  privileges  from  the  Joint-Stock  Companies  Bank- 
ing Act,  7  Geo.  4,  o.  46,  so  that  the  shareholder  transferring  his  shares 
k  bound  to  see  all  the  formalities  of  transfer  complied  with,  and  his 
not  having  done  so  will  not  enable  him  to  say  that  there  has  been  an 
acquiescence  on  the  psurt  of  the  company  in  acts  never  brought  to 
their  notice.  Lund  v.  Blanshard,  4  Hare  9 ;  Ness  v.  Armstrong,  3 
Exch.  Rep.  805. 

BxmpeU,  Lloyd^  and  S^nmts^  for  the  defendanti  Mather,  the  public 
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officer  of  the  NewcastiC)  Shields  and  Sunderland  Union  Joint-Stock 
Banking  Company.  ^  re,  the  SL  Marglebone  Banking  Companyf 
Davidson^ s  case^  3  De  Gex  &  S.  21. 

April  20,  1852.  The  Mi^STSR  of  the  Bolls.  I  entertain  no 
doubt  that  the  plaintiff  is  entitled  to  a  decree.  There  are  two  ques- 
tions. The  first  and  main  question  is,  whether  the  plaintiff  is  a 
shareholder  of  the  Union  Bank,  as  between  himself  and  the  Union 
Banking  Company  itself;  and  if  he  is,  then  there  is  no  other  ques- 
tion in  the  case.  But  if  he  is  not,  then  the  second  question  arises, 
against  the  London  and  Westminster  Bank,  whether  the  action  is 
bond  fide  the  action  of  the  London  and  Westminster  Bank,  and 
whether  they  ought  to  be  permitted  to  enforce  execution  upon  it ;  or 
whether  it  is,  in  fact,  the  action  of  the  Union  Bank,  and  they  ought 
to  be  prevented  from  recovering  upon  it. 

The  facts  upon  the  first  point  are,  that  the  banking  company  was 
established  in  the  year  1836,  and  the  plaintiff  was  an  original  share- 
holder in  the  company.  In  addition  he  purchased  a  considerable 
number  of  other  shares,  and  in  May,  1847,  he  was  the  owner  of  620 
shares.  The  bank  seem  to  have  paid  10^  per  cent  dividend  on  all 
occasions,  up  to  the  month  of  June,  1847.  The  plaintiff  thought 
proper  to  sell  all  his  shares.  I  will  assume  that  these  were  bond  fide 
sales.  He  sold  all  the  shares  he  had  in  the  banking  company ;  200 
of  them  he  sold  to  Mr.  Thew.  In  respect  of  100  of  these  shares  the 
sale  took  place,  and  the  transfer  was  made  in  the  books  of  the  bank 
previously  to  the  general  meeting  and  the  declaring  of  a  dividend, 
which  took  place  on  the  27th  of  July,  1847. 

With  respect  to  another  100  of  those  shares,  fifty  were  sold  on  the 
6th  of  July,  1847,  and  fifty  on  the  13th  of  July,  1847.  The  transfers 
of  those  shares  did  not  take  place  till  the  month  of  August,  1847, 
subsequent  to  the  general  meeting.  The  forty  shares  sold  to  Mr. 
Millar  were  sold  on  the  20th  of  July,  1847,  and  the  transfer  in  tie 
books  took  place  in  the  month  of  August,  1847,  subsequent  to  the 

feneral  meeting.  The  relief  sought  is  in  respect  of  these  240  shares. 
7o  question  is  raised  with  respect  to  the  plaintiff's  remaining  shares. 
Mr.  Thew,  or  his  agent,  applied  to  the  public  officer  to  know  if  the 
transfer  was  permitted,  and  received  a  certificate  of  his  being  an 
owner  in  respect  of  these  shares,  and  so  did  Mr.  Millar,  and  it  is 
proved  that  the  transfers  of  these  shares  from  the  plaintiff  to  Mr. 
Thew  and  Mr.  Millar  were  made  in  the  books  of  the  bank,  in  both 
eases ;  the  shares  were  sold  with  the  dividend  of  July ;  and  in  respect 
to  100  of  the  shares,  it  was  paid  to  Mr.  Thew ;  with  respect  to  the 
remaining  140,  it  was  paid  to  Mr.  Shortridge,  and  paid  over  by  him 
to  the  purchasers. 

It  appears  also  that  Mr.  Thew,  though  he  was  a  shareholder  in 
other  respects,  attended  the  public  meetings  in  respect  of  all  his  shares 
in  the  concern,  and  Mr.  Millar,  who  had  no  other  shares,  attended  the 
public  meeting  in  respect  of  the  shares  he  had  bought.  This  took 
plaee  in  the  month  of  August,  1847.    In  July,  1847,  a  report  was 
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made  speaking  favorably  of  the  concerns  of  the  bank,  and  reoom- 
mending  a  dividend  of  10^  per  cent 

After  this,  on  the  6th  of  October,  or  in  the  early  part  of  October, 
1847,  a  return  was  made  to  the  Stamp  Office,  which  stated  that  the 
plaintiff  had  ceased  to  be  a  shareholder  of  the  Union  Bank,  and  on 
the  21st  of  October,  1847,  the  bank  suspended  its  payments.  Upon 
this  state  of  the  case  steps  were  taken  to  arrange  the  affairs,  by  the 
directors  and  shareholders  of  the  company  remaining,  and  in  Decem- 
ber, 1847,  and  January,  1848,  communications  took  place  between 
the  Union  Banking  Company  and  the  London  and  Westminster 
Bank. 

On  the  8tb  of  January,  1848,  the  Union  Bank  informed  the  plain- 
tiff that  they  intended  to  contest  the  validity  of  the  transfer  of  the 
shares  to  Mr.  Thew  and  Mr.  Millar ;  and  in  answer  to  that  he  writes 
a  letter  of  remonstrance,  stating  that  if  they  had  disputed  the  trans- 
fer at  the  time,  he  should,  under  the  provisions  of  the  deed,  have 
required  the  directors  to  purchase  at  the  then  last  market  price,  which 
he  was  entitled  to  do.  The  Union  Bank,  notwithstanding,  on  the 
14th  of  that  month,  makes  an  entry  in  the  book,  dedaring  that  the 
entries  made  of  the  transferred  shares  from  the  plaintiff  to  Thew  and 
Millar  were  void  entries,  in  consequence  of  not  having  received  the 
consent  of  a  board  of  directors,  and  they  send  a  return  to  the  Stamp 
Office,  in  which  they  insert  the  name  of  the  plaintiff  as  a  shareholder 
in  the  concern.  Then  the  London  and  Westminster  Bank  bring  an 
action  on  the  scire  facias  against  the  plaintiff  to  recover  in  the  acticm 
against  him,  and  it  is  clearly  and  decisively  settled  in  the  action  at 
law  that  the  plaintiff  is  liable  to  the  London  and  Westminster  Bank; 
and  if  the  plaintiff  is  entitled  to  recover  against  the  Union  Bank,  or 
against  the  London  and  Westminster  Bank,  it  must  be  by  reason  of 
some  equity  flowing  out  of  the  contract  which  he  has  entered  into, 
and  not  by  reason  of  any  legal  rights  he  may  have,  which  have  been 
dftermined  in  the  action  at  law. 

I  shall  first  consider  how  the  matter  would  stand  if  the  books  were 
now  before  me  exactly  as  they  were  on  the  8th  of  January,  1848; 
and  I  shall  then  consider  whether  the  subsequent  alteration  of  the 
books  will  vary  or  alter  the  equity  between  the  parties. 

In  the  first  place^  I  assume  that  the  books  remain  unaltered,  and 
that  the  name  of  the  plaintiff  appears  no  longer  as  a  shareholder  in 
the  concern,  but  that  the  shares  are  transferred  to  Mr.  Thew,  and 
that  also  the  last  return  to  the  Stamp  Office  omits  his  name  as  the 
holder  of  the  shares.  I  shall  afterwards  consider  whether  what  has 
since  taken  place  makes  any  difference  in  that  respect.  It  is  obvious, 
therefore,  if  it  is  considered  on  that  assumption,  uiat  the  burden  of 
proof  lies  exactly  the  other  way  in  the  cause  to  what  it  does  in  the 
action.  In  the  action,  Bosanquet  v.  Shortridge^  the  case  was  that 
of  a  creditor  of  the  concern  suing  a  shareholder,  and  he  produced  the 
books  of  the  bank  to  show  that  the  shareholder's  name  was  there, 
and  that  he  was,  in  the  last  return  to  the  Stamp  Office,  under  the 
Banking  Act,  returned  as  a  shareholder  in  the  concern.  That  was  all 
that  was  necessary  for  him  to  do.    It  therefore  threw  the  burden  of 


COURTS  OP  CHANCERY,  1838.  348 

Bboftridgo  V.  B^Maaqnefe. 

proof  on  the  d^endant,  Mr.  Shortrtdge,  to  prove  that  he  was  not  a 
shareholder  in  the  Union  Bank ;  and  aeoordinglv  what  he  attempted 
to  do  wa8  to  show  that  the  transfers  which  had  been  made  were  valid 
and  legal  transfers;  and  the  court  was  of  opinion  that  those  transfers^ 
not  having  been  made  witii  the  consent  ot  the  board  of  directors,  as 
required  by  the  deed,  were  not  valid  and  legal  transfers,  so  as  to  dis* 
charge  bim  from  being  a  shareholder ;  and  it  is  to  be  observed  that  in 
that  case,  it  was  a  fact  found  by  the  special  verdict  that  the  transfers 
had  been  made  without  the  consent  of  any  suc||  board ;  and  Rolfe, 
B.,  in  giving  judgment,  expressly  states  it  as  an  admitted  fact  between 
the  parties. 

In  the  assumed  case  I  was  taking,  the  plaintiff's  name  does  not 
appear  in  the  books,  or  in  the  list  returned  to  the  Stamp  Office,  and 
therefore  the  burden  of  proof  lies  upon  the  Union  Bank«  I  am 
now  throwing  entirely  out  of  consideration  any  question  of  the  Lon- 
don and  Westminster  Bank ;  it  lies  upon  the  Union  Bank  to  show, 
that,  notwithstanding  his  name  not  appearing  as  a  shareholder  in  the 
books,  or  in  the  list  sent  to  the  Stamp  Office,  he  is  still  a  shareholder, 
and  they  must  establish  that  fact.  I  will  consider  how  far  either  the 
evidence  establishes  it,  or  whether,  in  fact,  they  are  at  liberty,  byrea* 
soil  of  the  contract  which  they  have  entered  into,  to  give  any  evidence 
for  the  purpose  of  showing  that  the  fact  is  not  so. 

On  this  part  of  the  ease  it  becomes  material  to  look  at  the  provi» 
siona  of  the  deed.  They  are  certainly  important.  By  the  83d  clause, 
the  board  of  directors  are  to  .cause  to  be  delivered  to  every  person  exe* 
outing  the  company's  deed,  and  to  every  person  approved  by  the 
board  as  fit  to  be  a  shareholder  in  the  company,  at  the  expense  of 

fach  person,  certificates  specifying  the  number  of  shares  which  he 
olds.  These  are  the  certificates  which  were  delivered  to  the  holders, 
Mr.  Thew  and  Mr.  Millar,  at  their  request  Then  the  board  of  direct- 
ors are,  by  the  84th  clause,'  to  keep  the  name  and  place  of  residence 
of  every  person  for  the  time  being  entitled  to  be  registered,  in  a  book 
called  '<  The  Share  Begister  Book,"  and  they  alone  are  to  have  power 
to  make  any  entry,  erasure,  or  alteration  in  the  share  register  book ; 
therefore  they  are  to  keep  the  book,  and  it  is  only  to  be  kept  by  their 
direction  and  under  their  orders.  The  144th,  145th,  and  the  148th 
clauses  are  also  material,  as  showing  how  a  person  may  obtain  a  certik 
ficate  from  the  directors  certifying  their  consent  to  the  shares  numbered 
being  transferred  to  certain  other  persons ;  but  the  144th  clause  states 
that  no  person  shall  become  or  be  registered  as  a  shareholder  without 
the  consent  of  the  board  of  directors.  Therefore  the  books  are  not 
only  to  be  kept  under  the  direction  of  the  board  of  directors,  but  no 
person  shall  become  or  be  registered  therein  except  by  the  order  of 
the  board  of  directors.  By  the  102d  clause,  the  shareholders  them- 
selves are  prevented  from  ascertaining  the  mode  in  which  it  is  kept 
by  actual  inspection  of  the  book.  They  can  only  require  the  board  of 
directors  to  give  them  a  certificate,  signed  by  three  persons,  under 
the  83d  clause,  of  their  holding  a  certain  number  of  shares ;  but  if 
they  get  their  certificate  it  shows  that  a  person  has  been  so  regis- 
tered   By  the  158th  clause  it  is  stated  that  the  share  register 


344  COURTS  OF  CHANCERY,  1858, 

fflnrtddge  v.  Bosanqaet. 

book  shall,  as  between  the  company  and  every  person  claiming  to  be 
a  shareholder,  be  conclusive  evidence  on  behalf  of  the  company  to 
show  whether  he  or  she  is  a  shareholder  in  respect  orsach  shares. 

This,  no  donbt,  is  one  of  the  reasons  why  tills  course  has  been 
adopted.  A  person,  not  being  able  to  ascertain  by  actual  inspection 
whether  his  name  is  inserted  in  a  certain  book  or  not,  enters  into  a 
contract  as  to  the  method  of  his  ascertaining,  stating  that  his  obtain* 
ing  a  certificate  shall  be  proof  of  such  fact,  the  contract  abo  contain- 
ing a  clause  which  ftates  that  the  book  shall  be  conclusive  evidence 
of  the  truth  of  whether  a  person  is  a  shareholdier  or  not  Then  the 
book,  on  the  assumption  upon  which  I  now  proceed,  expressly  stotes 
that  Mr.  Thew  is  the  shareholder  in  respect  of  these  200  shares ;  but 
clause  158  states  that  this  is  to  be  conclusive  between  the  shareholder 
and  the  company.  Mr.  Thew  is  conclusively,  therefore,  as  between 
himself  and  the  company,  the  shareholder  in  respect  of  these  200 
shares,  which  the  company  now  say  have  never  been  transferred  from 
the  plaintiiil  But  is  that  the  contract  which  has  been  entered  into 
between  them  ?  Is  it  pos»ble  that  the  shareholder  can  tell  whether 
the  board  of  directors  have  actually  complied  with  all  the  provisions 
of  the  deed  in  their  mode  of  keeping  the  share  register  book  ?  This 
is  not  a  clause  that  the  share  register  book,  provided  it  be  kept  in 
the  manner  and  under  the  directions  hereinbefore  contained,  shall  be 
eonclusive  evidence  between  them ;  but  it  is  an  express  statement 
that  the  share  register  book  shall  be  conclusive  evidence,  in  respect 
of  any  shares,  on  behalf  of  the  compaqy,  to  show  whether  he  is  or 
not  a  shareholder  in  the  company.  Then,  no  altemtion  in  the  entry 
being  made,  it  is  conclusive  evidence  that  Mr.  Thew  is  at  this  mo- 
ment a  shareholder  in  the  company ;  it  is  conclusive  evidence,  slsc^ 
that  Mr.  Millar  is  a  shareholder  in  the  company.  Can  I,  then,  allow 
the  board  of  directors  to  say,  ^<  All  the  entries  in  that  book  were  ficti- 
tious {  we  kept  them  in  a  most  irregular  and  improper  manner ; "  and 
although  we  may  be  very  much  to  blame,  and  you  may  have  an 
aetion  or  suit  against  us,  yet  the  company,  who  confided  their  inte- 
rests to  us,  are  not  liable,  and  cannot  be  bound  by  an  entry  which 
we  have,  or  some  unauthorized  person  has,  made  in  the  share  register 
book  ?  "  The  answer  of  the  plaintiff  is,  *^  That  was  not  the  contract 
which  I  made  with  you,  that  I  was  to  be  liable  for  any  irr^ularity 
in  the  mode  of  keeping  the  books ;  the  contract  which  I  made  was, 
that  this  book  was  to  be  conclusive  evidence  between  us.  I  ascer- 
tained from  the  proper  officer  that  the  name  of  the  person  to  whom 
I  transferred  my  shares  had  been  entered  in  the  book,  and  I  received, 
or  the  person  to  whom  I  transferred  the  shares  received,  a  certificate 
from  the  transfer  clerk  that  he  had  duly  made  the  entry  accordingly." 
Then  that  is  conclusive  evidence,  and  the  plaintiff  may  well  say,  '^  I 
should  never  have  entered  into  the  contract  if  that  was  not  to  be  con- 
clusive evidence,  because  I  should,  in  case  you  ha(i  not  consented  to 
these  shares  being  transferred,  have  proceeded  on  the  other  clause  in 
the  deed,  which  was  for  my  protection,  and  enabled  me,  in  any  man- 
ner I  thought  fit,  to  get  rid  of  the  shares."    The  case,  therefore,  makes 
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it  improper  to  allow  the  directors,  or  the  board  of  directors,  or  the 
company,  to  give  evidence  that  those  entries  were  not  valid. 

It  was  suggested  that  the  plaintiff  might  have  applied  for  the  certi- 
ficate nnder  clause  144,  because  that  would  have  shown  the  consent 
But  assuming  that  he  had,  in  the  first  place,  on  the  constraction  of . 
that  clause,  after  Mr.  Thew  had  received  the  certificate,  the  plaintiff 
could  not  have  applied  for  it,  because,  as  I  read  that  section,  it  is  only 
a  person  who  is  desirous  to  transfer — who  is  still  a  shareholder—* 
who  can  apply  for  and  obtain  that  certificate ;  and  therefore,  when 
once  the  other  party,  the  transferee,  has  obtained  the  certificate,  they 
might  properly  have  refused,  and  say,  *<  You  have  nothing  to  do  with 
the  certificate."  But  how  would  he  have  been  advanced,  supposing 
he  had  applied  for  and  obtained  the  certificate  ?  The  answer  would 
have  been,  « It  is  true  the  certificate  was  given,  but  not  by  the  board 
of  directors ;  it  was  given  by  three  directors,  but  they  did  not  meet  as 
a  board ;  and  the  certificate  does  not  advance  you  more  than  the  63d 
clause,  which  directs  the  certificate  of  transfer  to  be  given  by  a  board 
of  directors.  Though  you  have  entered  into  a  contract  which  does 
not  enable  you  to  see  that  the  things  are  done,  if  we  dispense  with 
them,  we  may  make  use  of  them  just  as  we  please  for  our  own  ad- 
vantage." The  only  check  on  that  is,  that  the  share  register  book  is 
to  be  conclusive  evidence  between  the  parties,  and  that  book  binds 
the  parties  who  made  the  entries  therein ;  and  they  shall  not  be  per* 
mitted  to  say,  ^  We,  the  board  of  directors,  have  not  kept  the  book  in 
the  way  we  ought,  but  we  have  allowed  unauthorized  persons  to 
make  entries  by  the  simple  individucd  authority  of  the  different  direct- 
ors, and  not  by  the  authority  of  the  board." 

I  am  of  opinion,  therefore,  that  on  that  part  of  the  case,  if  it  stood 
there  alone,  the  books  being  unaltered,  and  the  book  being  produced 
in  court  without  any  alteration  being  made  therein,  and  the  name  of 
Mr.  Thew  appearing  as  the  holder  of  these  shares,  and  not  the  name 
of  the  plaintiff,  and  the  name  of  Mr.  Millar  appearing  therein,  and  not 
the  name  of  the  plaintiff,  and  also  the  return  from  the  Stamp  Office 
appearing,  in  which  the  name  of  the  plaintiff  was  returned  as  one 
who  had  ceased  to  be  a  shareholder,  they  could  not,  in  that  state  of 
the  case,  have  said  to  the  plaintiff,  ^  Yon  are  a  shareholder,  and  you 
are  liable  to  make  contribution  as  to  these  shares." 

I  now  come  to  consider  that  the  books,  being  produced,  appear 
with  a  special  entry,  that  the  transfer  made  to  Mr.  Thew  was  invalid 
by  reason  of  ifs  not  having  had  the  consent  of  the  board  of  directors ; 
and  the  same  with  respect  to  Mr.  Millar.  This  entry  was  made  after 
a  letter  by  Mr.  Woods  to  the  plaintiff,  saying,  "  We  deny  the  validity 
of  this  transfer;  we  are  going  to  contest  it,  and  to  say  that  it  shaU 
not  be  allowed ;  in  fact,  we  are  going  to  say,  you  are  now  a  share- 
holder in  the  company."  The  plamtiff  says,  "  I  am  not —  I  take  issue 
on  that  point."  Then  there  is  the  lis  mota ;  and  after  that,  the  de- 
fendants alter  the  books  for  the  purpose  of  introducing  his  name  again 
in  the  books  and  send  a  return  to  the  Stamp  Ofiice  with  his  name  as 
a  shareholder.  Is  that  to  benefit  them  ?  It  is  possible  that  a  banking 
company  can,  in  that  point  of  view,  detemune  the  question  at  issue 
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between  tbe  plaintiff  and  them  by  tbdr  own  act  ?  The  eanee  Wka  at 
issue  between  them  the  moment  they  wrote  to  tbe  plaintiff,  or,  in  fact| 
the  moment  they  determined  to  contest  the  transfer  of  the  shares:  for 
I  do  not  think  it  very  material,  if  the  alteration  had  been  made  with 
the  view  of  asserting  the  fact  of  the  plaintiff  being  a  shareholder,  even 
if  it  had  taken  place  immediately  beibre  that  letter.  At  what  stage 
of  the  case  are  they  to  be  allowed  to  do  it?  If  they  are  to  do  it  then, 
may  they  do  it  after  they  have  put  in  their  answer,  —  after  they  have 
had  consultation  yrith  counsel,  —  after  the  case  has  been  in  the  paper, 
^~  after  the  case  has  been  heard,  and  before  the  appeal  ?  I  can  see  no 
period  of  time,  if  they  might  do  it  then,  at  which  they  might  not  do 
it  up  to  the  very  time  when  the  cause  is  heard,  or  between  the  actual 
decree  and  the  next  hearing.  K  they  may  do  it,  it  is  uraply  saying 
that  they  may  alter  the  books,  for  the  purpose  of  suiting  their  own 
individual  case,  at  their  own  individual  pleasure.  It  is  possible,  un« 
doubtedly,  they  may  have  the  power  to  do  that,  and  that  such  may 
be  the  contract  entered  into  between  the  parties ;  but  I  should  require 
very  strict  proof  that  it  is  the  contract  between  the  paities.  I  inquired 
for  the  authority  for  this  altemtion  by  the  board  of  directors,  and  was 
told  that  no  express  and  distinct  authority  appeared,  except  from  the 
85th  clause,  which  states  that  the  board  of  directors  shall  alone  have 
power  to  make  any  entry,  erasure  or  alteration ;  which  merely  means 
that  all  the  entries,  erasures  and  alterations  to  be  made  in  the  books 
must  be  made  by  the  board  of  directors,  and  by  no  other  person ;  and 
the  156th  clause  states,  that  every  entiy,  erasure  at  other  alteration, 
which  shall  have  been  made  upon  the  taking,  purchase  or  acquisition 
of  any  shares  shall  be  conclusive  on  the  last  shareholder.  That  con- 
fines the  entry,  erasure,  and  alteration  to  the  occasion  of  the  taking, 
purchase,  or  acqmsition  of  any  shares ;  it  is  not  intended  by  that 
clause  to  give  the  board  of  directors  a  power  of  transferring  shares 
from  one  person  to  another  as  they  may  think  fit,  at  their  own  will 
and  pleasure.  It  would  require,  therefore,  a  very  strong  and  distinct 
clause  in  the  contract,  empowering  the  board  of  directors  to  make 
such  an  alteration  as  this  in  the  books  of  the  banks  —  in  the  book 
containing  the  share  list. 

It  was  argued  that  it  was  incidental  to  their  power  as  directors  to 
make  alterations  for  the  purpose  of  preventing  errors :  that,  for  in- 
stance, supposing  a  person  had  been  entered  under  a  wrong  name, 
such  as  Walter  instead  of  William,  or  the  like,  they  would  have  had 
power  to  set  that  right.  I  think  that  incidental  to  their  office  as  a 
board  of  directors ;  but  that  does  not  say  they  may  vary  the  rights 
between  parties.  What  does  the  alteration  in  this  book  amount  to  ? 
Mr.  Thew  is  the  shareholder  in  the  share  register  book.  The  board 
of  directors  say,  "  We  will  make  Mr.  Sbortridge  the  shareholder  with 
respect  to  these  shares.''  But  can  they  put  Mr.  Thew  or  Mr.  Short- 
ridge  in  the  position  they  were  in  before  contmct  entered  into  for  the 
shares  and  before  one  had  paid  a  large  sum  of  money  for  them  ?  As* 
aume  that  Mr^  Thew  says,  ^*  I  insist  on  being  a  shareholder,  I  think 
it  likely  to  be  profitably  and  I  wish  to  receive  the  dividends."  The 
fact  of  the  bank  being  in  a  failing  condition,  and  not  likely  to  pay  divi« 
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dends,  cannot  alter  the  qoestiod.  Bnt  if  they  have  the  power  to  make 
these  alterations,  they  niighti  fircHU  their  own  will  and  pleasure,  or 
from  any  motive  they  thought  fit,  not  having  made  the  entry  in  the 
firot  place  according  to  the  directions  and  the  mode  pointed  out  by 
the  deed  of  settlement,  afterwards  alter  it  in  favor  of  any  other  per- 
80Q.  It  is  settled  by  a  variety  of  cases  that  Mr.  Thew  could  not  have 
resisted  being  a  contributary.  Ife  had  paid  for  the  shares  he  had 
applied  for,  and  got  the  certificate  of  being  the  holder  of  the  shares ; 
be  had  received  the  dhridends  on  all  the  shares,  one  half  of  them 
direct  from  the  company  and  the  other  half  through  Mr.  Shortridge, 
the  vendor ;  and  Mr.  Millar  had  received,  ^  the  same  mode  as  the 
latter,  the  dividends  on  the  shares  transferred  to  him ;  and  both  of 
them  had  acted  at  public  meetings  as  being  the  owners  of  the  shares. 
If  it  were  the  case  of  a  contributary  under  the  Winding-up  Act,  could 
either  Mr.  Thew  or  Mr.  Millar  contend  that  they  had  not  acquiesced 
in  this,  and  had  not  thereby  become  contributaries  to  the  company  ? 
If  so,  and  Mr.  Shortridge  can  be  made  a  contributary,  you  may  have 
double  contributaries  with  respect  to  the  same  shares.  Nothing  I 
mean  to  say  will  affect  the  validity  of  the  case  of  Bosanqtuei  v.  ShorU 
ridg-e^  which  I  consider  to  be  law;  and  nothing  that  I  say  \|ill,  in  the 
slightest  degree,  affect  Morgaiii  cast  (A  re  the  Vote  of  Sealh  and 
South  Wales  Brewery  Compan^y)  which  I  also  consider  to  be  law.  It 
is  a  different  question  whether  the  contract  entered  into  between  the 
plaintiff  and  the  company  was  not  such  that,  at  the  end  of  1847,  under 
the  circumstances  that  had  taken  place,  he  had  not  ceased  'to  be  a 
shareholder,  and  whether  the  company,  by  any  act  of  theirs,  can  make 
him  a  shareholder  subsequently  to  that  perioa.  I  am  of  opinion  that 
they  cannot  I  do  not  minutely  examine  the  evidence  with  respect 
to  several  observations  which  have  been  made  upon  that  part  of  the 
case.  I  rather  put  it  upon  the  construction  of  the  contract  they  have 
entered  into,  because,  in  my  opinion,  this  is  a  case  that  must  be  tried 
by  the  contract  which  has  been  entered  into  between  the  plaintiff  and 
the  Union  Bank  and  the  equities  arising  out  of  it.  The  conclusion 
which  I  come  to  on  the  first  question  is,  that  the  plaintiff  is  not  a 
shareholder  of  the  company,  and  their  having  put  his  name  in  the  list 
does  not  make  him  so ;  and  I  am  prepared  to  make  a  declaration  to 
that  effect 

Then  comes  the  next  question ;  but  little  need  be  said  about  it,  as 
tiiis  was  manifestly  the  action  of  the  Union  Bank.  The  letters  are 
conclusive.  It  is  a  proposal  by  Mr.  Watson,  on  behalf  of  the  Union 
Bank,  to  Mr.  Roy,  on  behalf  of  the  London  and  Westminster  Bank, 
to  bring  the  action,  and  he  says  he  will  send  them  a  list  of  their 
names.  If  I  use  the  word  <^  collusion,"  I  do  not  at  all  use  it  in  an 
invidious  sense.  It  was  a  mode  of  endeavoring  to  enforce  and  esta- 
blish the  lialnlity  of  the  plaintiff  to  the  Union  Bank,  but  it  was  doae 
at  the  request  of  the  Union  Bank ;  there  was  no  concealment  about 
it,  either  in  their  answer  or  in  the  documents  they  have  brought  for- 
ward. They  openly  state  what  the  tmnsactions  were  between  them. 
In  the  whole  of  the  proceedings  the  London  and  Westminster  Bank 
act  by  the  desire  of  the  Union  Bank;  they  send  them  a  list;  the 
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London  and  Westminster  Bank  ask  them  whether  thej  can  naefnUy 
act  upon  it,  as  the  name  of  Mr.  Shortridge  did  not  appear  in  the 
retarns  to  the  Stamp  Office.  That  is  suggested  by  Mr.  Boy,  and,  in 
fact,  disposes  of  an  observation,  that  neither  the  share  register  book 
nor  the  Stamp  Office  return  was  at  all  necessary  to  enable  the  Loo* 
don  and  Westminster  Bank  to  recover  in  i^e  action,  and  that  all  that 
was  necessary  would  have  been  to  show  that  Mr.  Shortridge  was  aa 
original  shareholder  in  the  concern.  But  I  think  there  is  this  answer 
to  that  observation,  that  if  the  share  register  book  had  been  unaltered 
by  the  Union  Bank,  and  if  the  return  to  the  Stamp  Office  had  been 
what  it  was  in  October,  }847,  those  being  given  in  evidence  would 
have  rebutted  the  presumption  to  arise  from  the  circumstance  of  Me. 
Shortridge  being  the  original  owner,  and  would  have  therefore  thrown 
the  burden  of  proof  on  the  persons  contesting  those  entries,  to  have 
shown  that  Mr.  Shortridge  was  still  to  be  considered  a  sbareboldeL 
But  was  not  this  the  action  of  the  Union  Bank  ?  It  is  throughoot 
stated  that  it  is,  and  it  is  contested  only  on  one  single  point  They 
say  the  money  was  paid  to  the  London  and  Westminster  Bank,  and 
not  to  the  Union  Bank ;  that  the  Union  Bank  applied  to  reoeive  the 
money  tc^be  recovered  in  this  action,  and  that  the  London  and  Wes^ 
minster  Bank  declined ;  and,  therefore,  you  must  try  it  by  this  test, 
that  it  IS  the  action  of  the  parties  who  recover  the  money.  The 
money  went  to  pay  a  debt  of  the  Union  Bank,  and  in  what  respect 
does  it  differ,  if  it  was  paid  to  the  Union  Bank  direct,  or  if  it  was 

Eaid  to  the  creditors  of  the  Union  Bank,  and  discharged  pro  tanto  the 
ability  of  the  Union  Bank?  It  was,  in  fact,  an  action  instituted  by 
the  London  and  Westminster  Bank,  indemnified  against  all  conse- 
quences and  against  all  costs  by  the  Union  Bank,  for  the  purpose  of 
trying  this  question.  The  Union  Bank  got  great  advantages,  no 
doubt ;  they  tried  the  question  as  if  they  stood  in  the  place  of  a  cre- 
ditor ;  but,  in  this  court  they  cannot  do  so ;  they  are  parties  bound  by 
the  equities,  upon  which  I  have  already  expressed  an  opinion.  I 
entertain  no  doubt  whatever  but  that  it  was  from  the  beginning  the 
action  of  the  Union  Banking  Company,  brought  by  the  London  and 
Westminster  Bank  at  their  desire,  for  their  purposes,  and  to  effect 
their  objects. 

With  respect  to  the  question  of  any  fraudulent  sale  of  shares,  I  do 
not  find  it  distinctly  put  in  i^ne  that  Mr.  Shortridge  sold  the  shares 
with  a  fraudulent  view  to  get  rid  of  any  liability  which  the  concern 
was  subject  to  fall  into.  There  is  a  passage  in  the  answer  which  sug* 
geats  that  he  did.  There  is,  however,  no  evidence  whatever  upon  that 
subject.  All  the  evidence  is  of  this  nature :  —  the  last  sale  of  shares 
was  on  the  20th  of  July ;  on  the  27th  of  July,  1847,  the  general  meet- 
ing was  held,  when  a  favorable  report  was  made  to  the  shareholders, 
and  a  dividend  of  10/.  per  cent,  declared.  Two  of  the  directors  are 
examined,  who  state,  they  believe  that  report  to  be  correct,  and  that 
they  had  no  reason  for  doubting  that  it  was  a  fair  and  bond  ^fide 
report  of  the  state  of  the  concerns  of  the  bank.  It  is  suggested  that 
Mr.  Shortridge  might  have  known  that  it  was  not  really  the  state  of 
the  concerns  of  the  bank ;  but  it  is  impossible  for  me  to  discover  from 
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what  means  he  could  hare  known  it,  or  that  there  k  in'  the  evidence 
the  slightest  suggestion  that  he  could  have  discovered  it,  or  that  any- 
body could  have  ascertained,  except  the  single  person  who  did  man* 
age  the  affidrs  of  the  bank  itself^  that  the  afrairs  of  the  bank  were  not 
in  such  a  condition  as  to  verify  the  truth  of  the  report  then  published. 
I  cannot  proceed  upon  any  grounds  of  that  description,  there  being 
neither  the  allegation  nor  the  evidence  to  bear  it  out ;  and,  therefore, 
I  proceed  upon  the  assumption  that  these  were  band  fide  sales,  and 
that  there  is  nothing  whatever  to  impeach  them. 

The  result  is,  that  there  must  be  a  perpetual  injunction  to  restrain 
the  levying  execution  upon  this  judgment  Mr.  Shortridge  must  pay 
the  London  and  Westminster  Bank  their  costs  of  the  suit,  and  add 
them  to  his  own  costs,  and  have  them  over  again  against  the  Union 
Banking  Company ;  and  the  rest  of  the  decree  must  be  to  the  effect 
I  have  stated  —  a  declaration  that  on  the  28th  of  August,  1847,  he 
ceased  to  be  a  partner  in  the  bank,  and  the  relief  consequent  upon 
that. 

Some  discussion  then  took  place  as  to  the  costs  of  the  action  at 
law,  but  th^  court  refused  to  make  any  order  with  respect  to  them. 


■»  ■    ■ 

Gibson  v.  Gibson.^ 

Jaanaiy  20, 21, 24,  March  15,  and  June  12, 1852. 

Dower — Election. 
• 

A  testator,  by  his  wiH,  gave  all  his  freehold  and  leasehold  metsnages,  tenements,  ftc.,  to 
tmsteea  for  all  his  estate  and  interest  therein,  on  tmtt,  to  ioU  and  apply  the  proceeds  ia 
manner  thereinafter  declared ;  he  then  gave  certain  lesades  oat  of  his  personal  estate,  and 
the  residue  thereof,  together  with  the  proceeds  to  be  derived  from  the  sale  of  his  freehold 
and  leasehold  estate,  he  directed  to  be  divided  into  fonr  parts ;  one  fourth  he  gave  to  hit 
wife  and  the  other  three  fourths  to  certain  other  relations.  Amongst  other  Imides,  snmt 
of  money  were  fiiiven  in  unequal  amounts  to  his  wife  and  the  other  devisees.  The  testator, 
after  the  date  of  his  will,  had  leased  parts  of  his  estates  for  terms  of  ^ears,  with  an  option 
to  the  lessees  to  purchase,  and  had  permitted  one  lessee  to  erect  bnildmgs,  which  had  bees 
done,  and  the  estate  was  thereby  gieatly  improved :  — 

Hdd^  diat  the  widow  of  the  testator  was  not  to  be  pat  to  her  election,  b«t  was  entitled  to 
dower,  as  well  as  to  the  benefits  given  her  by  the  will,  and  that  she  would  take  her  dower 
according  to  the  existing  value  of  the  estate,  since  the  acts  by  which  the  value  of  the  pro- 
perty had  been  altered  were  not  her  acts. 

A  QUESTION  was  raised  in  this  case,  whether  the  widow  of  Robert 
Gibson,  the  testator  in  the  cause,  was  entitled  to  dower  out  of  the 
testatoi^s  real  estate  in  addition  to  the  interest  given  her  by  the  will, 
or  whether  she  was  to  be  put  to  her  election. 
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The  testator,  by  his  will,  dated  in  October,  1844,  gave  certain  spe- 
cific chattels  to  his  wife,  and  he  also  gave  her  a  certain  leasehold 
bouse  which  was  occupied  by  himself  during  his  lifetime.  He  then 
gave  all  his  freehold  messuages,  lands,  tenements  and  hereditaments^ 
and  all  the  rest  and  residue  of  his  leasehold  messuages  or  tenements 
and  premises  for  all  his  estate  and  interest  therein  to  trustees,  upon 
trust,  to  sell  the  same  and  to  apply  the  proceeds  upon  the  trusts  there- 
inafter declared.  The  testator  then -gave  his  trustees  power  to  sell  his 
copyholds ;  and  he  directed  that,  until  the  sale  of  hi§  freehold,  copy- 
hold and  leasehold  estates,  the  rents  and  annual  profits  thereof  should 
be  applied  in  the  same  manner  as  he  should  afterwards  direct  in 
respect  to  the  annual  interest  of  the  moneys  to  arise  from  the  sale  of* 
the  same  hereditaments  and  premises.  The  testator  then  gave  vari- 
ous legacies  out  of  his  personal  estate.  First,  he  gave  a  sum  of  4,000^, 
East  India  stock,  in  trust  for  his  wife,  for  her  life ;  2,000/.  of  the  same 
stock  in  trust  for  Charlotte  Sarah  Faulkner  and  her  children ;  1,0002. 
sterling  intrust  for  Sarah  Robinson,  for  life,  with  remainder  over;  and 
then  he  gave  several  other  pecuniary  legacies,  among  others,  100/.  to 
R.  Faulkner ;  and  he  bequeathed  the  residue  of  his  personal  estate 
and  of  the  produce  of  the  sale  of  his  freehold,  copyhold, and  lease- 
bold  estates  upon  the  following  trusts:-— As  to  one  fourth  part  to  his 
wife  absolutely ;  as  to  another  fourth  part  to  his  sister,  Louisa  Gib- 
son, for  life,  with  .remainder  to  certain  nephews  and  nieces ;  another 
fourth  part  to  Mary  Faulkner,  for  life,  with  remainder  over  to  several 
persons,  among  whom  were  R.  Faulkner  and  Sarah  Robinson ;  and 
the  remaining  fourth  part  to  Charlotte  Sarah  Faulkner  and  her  child- 
ren, in  the  same  manner  as  the  sum  of  2,000/.  East  India  stock. 

The  testator  died  in  1847,  leaving  his  wife  surviving;  but  pre- 
viously to  the  date  of  his  will  the  testator  had  agreed  to  let  one  portion 
of  his  real  estate,  called  the  Horncburch  estate,  for  three  years  and  a 
half,  with  an  option  to  the  tenant  to  take  it  for  seven  or  fourteen 
years,  and  after  the  date  of  his  will  he  agreed  to  sell  the  same  estate 
to  the  tenant  thereof.  As  to  the  other  portion  of  the  testator's  estate, 
called  the  Shelton  estate,  he  had  contracted,  after  the  date  of  his  will, 
with  a  person  named  Davies,  that  he  might  pull  down  certain  build- 
ings upon  the  estate  and  erect  others,  and  that  he  would  grant  him  a 
lease  for  thirty  years,  with  an  option  to  purchase. 

Betheli  and  Refers  appeared  for  the  plaintiffs,  who  were  the  per- 
sons entitled  to  the  three  fourths  of  the  estate  not  given  to  the  widow, 
and  contended  that  in  this  case  the  widow  ought  to  be  put  to  her  elec- 
tion on  these  grounds  :  —  First,  that  the  testator,  in  devising  his  free- 
hold and  leasehold  estates,  had  used  the  words  ^  all  my  estate,"  &C., 
by  which  it  was  evident  he  intended  to  devise  the  whole  estates  as 
he  enjoyed  them  himself;  that  he  used  these  words  with  an  intention 
to  exclude  his  widow  from  dower,  and  that  her  title  to  dower  would 
be  inconsistent  with  the  terms  used  by  the  testator.  Secondly,  on 
the  ground  that  the  devise  was  in  trust  for  sale ;  that  if  the  widow 
were  to  be  entitled  to  dower,  the  sale  of  the  estate  would  be  greatiy 
obstructed,  and  the  object  of  the  testator  would  be  frustrated.  TMrdlyj 
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that  the  testator  had  diiected  the  rents  aud  profits  until  sale  \q  be 
applied  in  the  same  way  as  the  money  derived  from  the  produce  of 
the  sale,  and  that  this  would  be  inconsistent  with  the  claim  to  dower. 
Fourthly,  ft  was  evident,  from  the  whole  tenor  of  the  will,  that  the 
testator  never  contemplated  that  bis  widow  would  be  entitled  to 
dower ;  he  had  mixed  up  the  freehold  and  leasehold  estate  as  well  as 
his  personal  estate,  and  divided  it  in  equal  portions  between  the  sev* 
eral  branches  of  his  fantiily,  giving  his  wife  one  portion ;  this  object 
would  be  defeated  if  the  widow  were  to  have  her  dower  as  well  as 
the  benefits  given  her  under  the  will,  and  an  inequality  would  be 
introduced  which  was  quite  contrary  to  the  spirit  of  the  trusts. 
Chalmers  v.  StorU^  2  Ves.  &  B.  232 ;  Miall  v.  Brain^  4  Madd.  110 ; 
Dickson  v.  Robinson^  Jac.  503,  and  Roberts  v.  Smithy  1  Sim.  &  8. 613. 
Another  reason  for  putting  the  widow  to  her  election  was  founded  on 
the  dealings  which  the  testator  during  bis  life  had  entered  into  with 
the  property ;  that,  as  by  the  24th  section  of  the  Wills  Act,  1  Vict 
c.  26,  the  will  was  to  be  construed  as  made  immediately  before  the 
death  of  the  testator,  the  will  in  this  case  must  be  taken  to  speak 
from  a  period  subsequently  to  the  contracts ;  and,  therefore,  that  the 
intention  of  the  testator  was  to  exclude  his  wife  from  dower,  since 
the  claim  of  the  widow  would  seriously  interfere  with  these  contracts. 
The  following  cases  were  also  cited :  — Boadley  v.  Dixon^  3  Russ. 
192 ;  Lowes  v.  Lowesy  5  Hare,  501 ;  Orayson  v.  Deakin^  3  De  Gex 
&  S.  298 ;  Ball  v.  BUI,  1  Dr.  &  War.  94 ;  Jones  v.  CoUier,  2  Arab. 
730 ;  Daly  v.  Lynch,  3  Bro.  P.  C.  478 ;  Parker  v.  Downing,  4  Law 
J.  Rep.  (n.  s.)  Chanc  198 :  Ellis  v.  Lewis,  3  Hare,  310 ;  Reynolds  v. 
Torin,  1  Russ.  129 ;  Robinson  v.  Wilson,  13  Irish  Law  and  Eq.  Rep. 
168 ;  Birmingham  v.  Mrwan,  2  Sch.  &  Lef,  444. 

» 

Roll  and  F.  &  Williams,  for  the  widow,  contended  that  she  was 
entitled  both  to  the  interest  given  her  by  th^  will  and  to  her  dower. 
The  testator  had  given  all  his  freehold  and  leasehold  messuages,  Sec. 
for  all  his  estate  and  interest  therein,  bat  the  claim  to  dower  was  not 
inconsistent  with  this  gift  He  eould  use  no  other  form  of  expression 
than  his  estates  when  he  was  giving  the  property  he  had ;  and  in 
adding  '*for  all  his  estate  and  interest  therein,"  the  estate  and  interest 
which  he  had  was  subject  to  dower,  and  it  was  a  rule  that  the  widow 
should  have  her  dower,  unless  her  right  was  expressly  excluded.  Then, 
as  to  the  a^ument  that  the  estate  was  given  upon  trusts  for  sale.  There 
was  no  dimculty  whatever  in  selling  the  estate,  subject  to  dower,  and 
there  was  no  reason  for  supposing  that  the  testator  did  not  intend  his 
property  to  be  sold  subject  to  his  widow's  dower.  The  direction  that 
the  rents  should  be  applied  until  sale  in  the  same  way  as  the  produce 
of  the  sale,  was  as  likely  to  mean  the  rents  of  the  estate  subject  to 
dower,  as  the  produce  of  the  estate  might  mean  the  produce  of  a  sale 
subject  to  dower.  It  had  been  said  that  the  widow  was  to  receive  an 
equal  share  with  the  other  legatees  under  the  will,  but  this  was  not 
the  case,  since  various  sums  were  added  to  ^ch  share,  and  no  two 
were  equaL  Therefore,  no  argument  founded  upon  the  cases  of 
CMmers  v.  Storil  and  MUM  v.  Brain  could  be  of  any  avail.    As  to 
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tiie  argument  that  the  testator  had  dealt  with  the  estate  before  his 
death,  no  change  of  intention  could  be  discovered  from  the  words  of 
the  will,  and  that  fact  alone  was  not  sufficient  to  deprive  the  widow 
of  her  dower.  The  following  authorities  were  also  cited  ? —  French 
V.  Davies^  2  Ves.  jun.  672 ;  Lawrence  v.  La%orencej  3  Bro.  P.  C.  482^ 
HoUich  V.  Eoldicky  2  You.  &  C.  C.  C.  18 ;  Doe  d,  Oxendon  v.  Chu 
Chester,  4  Dow,  65  ;  Dummer  v.  Pitcher,  2  MyL  &  K.  262. 

Judgment  reserved. 

June  12.  KiNDBBSLEY,  V.  C.  The  question  in  this  case  is,  whe* 
ther  the  widow  of  the  testator  ought  to  be  put  to  her  election  between 
her  dower  and  the  benefits  given  her  by  her  husband's  wilL  It  is  diffi« 
cult,  perhaps  impossible,  to  reconcile  all  the  authorities  on  this  snb< 
ject ;  but  one  cannot  examine  them  without  finding  certain  broad 
and  clear  principles,  forming  the  foundation  of  every  decision  on  the 
subject'.  These  principles  may  be  stated  in  the  following  manner: -<- 
The  first  is,  that  the  doctrine  of  election  is  founded  on  the  same 
reasons,  and  governed  by  the  same  rules  when  applied  to  a  widow 
claiming  dower,  as  when  applied  to  any  other  case.  The  second 
proposition,  as  applicable  to  all  cases,  is;  that  a  person  who  is  entitled 
to  any  benefit  under  a  will  or  other  instrument  must,  if  be  claims 
that  benefit,  abandon  every  right  or  interest  the  assertion  of  which 
would  defeat,  even  partially,  any  of  the  provisions  of  that  instrument; 
and  applying  this  to  the  case  of  dower,  the  doctrine  is,  that  if  the 
testator  has  made  such  a  disposition  of  his  real  estate,  as  that  the 
assertion  by  the  widow  of  her  right  to  dower  would  prevent  that 
disposition  taking  effect  a^  the  testator  intended,  then  she  must  elect 
to  abandon  .either  her  dower,  or  the  benefit  given  her  by  the  will. 
The  third  proposition  is,  that  in  no  case  is  a  person  to  be  put  to  an 
election,  unless  it  is  cleir  that  the  provisions  of  the  instrument,  under 
which  he  is  entitled  to  any  benefit,  would  be,  in  some  degree,  defeated 
by  the  assertion  of  his  other  rights.  And,  therefore,  in  the  particular 
case  of  dower,  unless  it  is  beyond  reasonable  doubt  that  the  assertion 
by  the  widow  of  her  right  to  dower  would  prevent  the  giving  full 
effect  to  the  testator's  intention,  the  widow  shall  not  be  put  to  he^ 
election.  It  is  not  enough  to  say  that,  upon  the  whole  will,  it  may 
fairly  be  inferred  that  the  testator  intended  his  widow  should  not  have 
her  dower ;  in  order  to  compel  her  to  elect,  the  court  must  be  satis* 
fied  that  there  is  a  positive  intention,  either  expressed  or  cleariy  im* 
plied,  that  she  is  to  be  excluded  fi-om  dow^.  The  fourth  proposition 
is,  that  the  intention  to  exclude  the  widow  from  dower  must  be  appa- 
rent on  the  face  of  the  will  itself. 

In  support  of  these  principles  I  will  refer  to  the  language  of  several 
eminent  judges.  In  MiaU  v.  Brain,  Sir  J.  Leach  said,  <<  A  wife  is  put 
to  her  election  on  the  same  principles  as  a  stranger  is.  To  put  the 
wife  to  an  election,  there  must  be  a  clear  intention  to  exclude  her 
from  dower,  either  express  or  implied."  In  Birmbigham  v.  Kirwan, 
Lord  Redesdale  said,  <'  the  general  rule  [of  election]  is,  that  a  person 
cannot  accept  and  reject  the  same  instrument."    The  same  principles 
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are  laid  down  in  French  v.  DavieSj  and  tliey  are,  as  I  conceive,  unde- 
niably  established,  and  I  shall  endeavor  strictly  to  adhere  to  them  in 
deciding  the  case  now  before  me. 

[His  Honor  then  stated  the  particular  dispositions  in  the  will,  and 
continued] — Now,  the  grounds  on  which  it  is  contended  that  the 
widow  ought  to  be  put  to  her  election  are  the  following :  —  First, 
that  as  the  testator,  in  devising  his  freehold  and  leasehold  estates,  has 
used  these  words,  '^  all  my  freehold,"  &c,  it  is  apparent  that  he  meant 
to  devise  the  whole  of  bis  estates  in  the  same  state  he  held  and 
enjoyed  them  himself;  that  he  intended  by  the  use  of  those  expres- 
sions to  exclude  his  widow  from  dower ;  in  other  words,  that  the 
claim  of  the  widow  to  dower  would  be  inconsistent  with  the  testa- 
tor's disposition  of  his  property.  When  this  aigumentwas  addressed 
'to  Lord  Tburlow,  in  Foster  v.  Cook,  3  Bro.  C.  C.  347,  he  gave  this 
answer :  — "  Because  the  testator  gives  all  his  property  to  the  trus* 
tees,  I  am  to  gather  from  his  having  given  all  he  has,  that  he  has 
given  that  which  he  had  not"  That  answer  appears  to  me  to  demo** 
lish  entirely  the  argument  derived  from  the  fact  that  the  testator  has 
usAl  the  words  '^  all  my  lands,"  &a,  and  when  it  is  recollected  that 
it  is  only  because  the  lands  are  his,  that  the  wife  is  entitled  to  dower 
out  of  them  at  all,  it  would  be  strange  if  his  describing  them  as  his 
should  have  the  eifect  of  excluding  her  from  her  right  to  dower.  She 
is  entitled  4o  dower  only  because  the  lands  are  his ;  and  the  argu- 
ment is,  that  because  he  describes  them  as  his  he  meant  to  deprive 
her  of  dower.  The  testator  also  adds,  ''for  all  my  estate  and  interest 
therein  respectively;"  and  it  has  been  justly  argued,  that  these  words 
show  that  he  intended  to  devise  the  lands  as  he  himself  had  them, 
but  that  is  subject  to  his  widow's  dower.  However,  I  am  not  desi- 
rous of  drawing  any  assistance  from  those  words  in  support  of  my 
view  on  this  point,  because  I  am  unwilling  to  lend  any  countenance 
to  the  notion  that  without  those  words  there  would  be  a  doubt  I 
will  only  add,  that  it  makes  no  difference  whether  a  testator  devises 
all  his  lands,  or  all  his  estate  and  interest  in  his  lands. 
'  The  second  ground  on  which  it  is  contended  that  the  widow  must 
be  put  to  her  election  is,  that  the,  devise  is  in  trust  for  sale.  If  it  were 
knpossible  to  sell  lands  subject  to  a  widow's  right  to  dower,  or  to  sell 
the  remaining  two  thirds,  after  setting  out  by  metes  and  bounds  one 
third  for  dower,  or  to  sell  the  reversion  of  the  third  part  thus  set  out, 
that  might  defeat  the  disposition  made  by  the  will  for  sale  of  the 
estate ;  and  then  she  might  be  put  to  her  election ;  but  there  is,  in 
fact,  no  difficulty  whatever  in  selling  an  estate  subject  to  the  widow's 
dowjer;  and,  consequently,  there  is  no  ground  for  holding  that  a  devise 
in  trust  for  sale  is  a  sufficient  reason  for  putting  the  widow  to  her 
election.  No  doubt  a  less  amount  of  purchase-money  would  be  ob- 
tained, but  there  is  no  more  difficulty  in  selling  the  land  subject  to 
dower  than  in  selling  any  other  reversionary  interest  in  land,  subject 
to  some  precedent  interest  I  believe  there  is  no  case  in  which  a 
widow  has  been  put  to  her  election  on  the  mere  ground  for  a  devise 
in  trust  for  sale.  In  Miall  v.  Brain^  Sir  J.  Leach,  although  he  decided 
against  the  claim  of  the  widow  on  another  ground,  did  not  even  men- 
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tion  that  trast  for  sale  as  a  reason  for -his  decision.  In  ^is  v. 
Sir  J.  Wigram  held  that  a  devise  on  trust  for  sale  was  not  a  ground 
for  putting  the  widow  to  her  election.  In  Parker  v.  J)otimiiig<,  the 
reason  why  the  trust  for  sale  was  held  to  be  a  ground  for  putting  the 
widow  to  her  election  was,  that  the  property  devised  for  sale  was  a 
dwelling-house,  with  the  furniture  therein,  and  the  court  considered 
that  if  the  widow  was  to  have  one  third,  a  sale  could  not  be  effected 
of  the  whole,  as  the  testator  intended ;  but  there  is  nothing  in  that 
case  to  show  that  a  mere  trust  for  sale  will  exclude  the  widow's 
dower.  The  only  authority  which  seems  to  afford  any  countenance 
to  the  proposition  that  the  widow's  claiming  her  dower  could  be 
incompatible  with  a  trust  for  sale,  is  the  language  of  Lord  Alvanley, 
in  the  case  of  French  y.  Dames^  where  he  observed  that  if  the  widow 
insisted  upon  her  dower,  she  would  obstruct  the  sale ;  but.he  decided* 
in  her  favor,  because  she  was  willing  to  accept  satisfaction  out  of  the 
purchase-money.  It  does  not  appear  in  what  way  Lord  Alvanley 
considered  that  the  sale  would  be  obstructed  by  the  claim  of  dower, 
and  it  is  difficult  to  conceive  how  the  obstruction  could  make  it  clear 
that  the  testator  could  not'  have  intended  the  sale  to  be  effected  sub- 
ject to  dower ;  and  it  may  be  observed  that  his  Lordship,  in  the  same 
case,  expresses  his  approbation  of  the  proposition,  that  you  are  to  look 
into  the  will,  and  see  whether  it  is  dear  that  the  .testator  could  not 
possibly  give  what  he  has  given,  consistently  with  the  claim  of  dower. 
I  think,  therefore,  that  the  circumstance  of  the  real  estate  beine  devis- 
ed on  trust  for  sale,  is  not  sufficient  to  put  the  widow  to  her  dfection. 

The  third  ground  taken  is  this : —  that  the  testator  directs  that  the 
rents  and  profits  until  the  sale  shall  be  applied  in  the  same  manner  as 
he  afterwards  directs  with  respect  to  the  income  arising  from  the  pro« 
duce  of  the  sale.  Now  this  I  consider  an  argument  in  a  circle. 
The  rents  and  profits  alluded  to  by  the  testator  are,  of  course,  the 
rents  and  profits  of  the  land  devised  for  sale ;  and,  in  order  to  prove 
that  the  devise  of  the  lands  for  sale  is  intended  to  be  of  the  lands  dis« 
charged  of  dower,  the  argument  assumes  that  the  rents  here  spoken 
of  are  the.rents  of  the  lands  so  discharged.  This  is  an  argument  com- 
pletely in  a  circle.  Suppose  a  testator  were  to  devise  bis  freehold 
lands  to  his  son,  being  an  infant,  in  fee ;  that  would  certainly  not  put 
the  widow  to  her  election.  Suppose  we  were  to  add  that,  during  the 
infancy  of  his  son,  the  rents  should  be  applied  for  his  maintenance; 
this  mention  of  the  rents  would  not  put  the  widow  to  her  election* 
Or,  suppose  a  devise  to  trustees  in  trust  for  A  for  life,  with  remainder 
over ;  that  would  not  put  the  widow  to  her  election,  nor  would  it 
make  any  difference  if  the  testator  directed  the  rents  to  be  applied  for 
her  separate  use.  I  confess  I  cannot  in  this  case  see  why  the  direc- 
tion, that  until  the  sale  the  rents  are  to  be  applied  in  the  same  man- 
ner as  the  produce  of  the  sale,  should  have  the  effect  of  putting  the 
widow  to  her  election. 

The  fourth  ground  is,  that  an  equal  fourth  part  of  the  proceeds  of 
the  sale  of  the  real  estate  and  of  the  residuary  personal  estate  is  given 
to  the  widow  and  the  other  three  recipients ;  and  it  is  argued  that, 
according  to  ChcUmers  v.  Siorilj  Dickson  v.  Robimonf  and  RoberU  y. 
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Smithy  there  is  an  indication  of  intention  to  make  an  equal  division 
of  his  bounty ;  and  therefore  she  is  pat  to  her  election.  The  two  last 
cases  were  decided  simply  on  the  authority  of  Chalmers  v.  Storil^ 
which  makes  it  material  to  consider  the  principle  of  Chalmers  v.  Storilf 
to  see  how  far  that  principle  may  be  approved  of,  and  also  in  what 
manner,  if  that  case  was  rightly  decided,  it  applies  to  the  present  case. 
In  Chalmers  v.  StonV,  the  testator  devised  in  this  way:  — "  I  give  to 
my  dear  wife,  A.  BiL  Chalmers,  and  my  two  children,  namely,  my 
daughter  Anna  M.  Chalmers,  and  my  son  John  Chalmers,  all  my 
estates  whatsoever,  to  be  ecfaally  divided  amongst  them,  whether  real 
or  personal,  making  no  distinction  in  favor  of  the  male,  as  it  is  mv 
intent  that  my  daughter  shall  have  an  equal  share  with  my  son  of  aU 
my  property,  after  paying  the  following  legacies ; "  be  then  proceeded 
to  specify  particular  property  as  the  property  bequeathed  by  him.  In 
that  case  Sir  W.  Grant,  on  the  ground  of  the  testator  having  described 
the  particular  estate  and  items  of  property,  thought  he  discovered  an 
intention  on  the  part  of  the  testator  that  the  wife  and  the  two  dhild* 
ren  should  enjoy  in  equal  shares  whatever  he  was  enjoying  at  the 
time  of  his  death.  The  decision  in  that  case  has  been  the  subject  of 
very  just  criticism ;  and  I  must  avow  that  the  reasons  assigned  by 
Sir  W.  Grant  for  his  decision  are,  to  my  mind,  far  from  satisfactory. 
Btill,  the  respect  —  I  may  say  the  reverence  *~  due  to  any  decision 
of  Sir  W.  Grant  would  deter  me  from  venturing  to  set  up  my  own 
opinion  against  it,  if  I  found  it  slarictly  applicable  to  the  case  before 
me ;  but  this  case  is  very  difierent  from  Chalmers  v.  StoriL  I  do  not 
find  here  any  thing  approaching  to  a  clear  indication  of  intention  that 
the  wife  and  the  other  persons  benefited  should  be  on  an  equality ; 
neither  do  I  find  any  specification  of  the  items  of  the  property  intend- 
ed to  be  devised.  So  frur  from  intending  equality  among  bis  wife 
and  the  other  objects  of  bis  bounty,  he  gives  them  very  unequal  benefits. 
To  his  wife,  in  addition  to  one  fourth  of  the  proceeds  of  the  sale  of 
his  freehold,  copyhold,  and  leasehold  estate  and  of  the  residuary  per* 
sonal  estate,  he  gives  his  furniture,  plate,  linen,  &c.,  and  a  specific 
part  of  his  leasehold  property,  and  a  life  interest  in  4,000/.  East  India 
stock  ;  to  Charlotte  Sarah  Faulkner  and  her  children,  in  addition  to 
one  fourth  of  the  proceeds  of  the  sale  of  the  real  and  residuary  per- 
sonal estate,  he  gives  2,000/.  East  India  stock ;  to  Robert  Faulkner, 
in  addition  to  a  reversionary  int^est  in  one-fourth  of  the  proceeds  of 
the  sale  of  the  real  and  residuary  personal  estate,  h«  gives  lOOZ. ;  to 
Sarah  Robinson,  in  addition  to  a  similar  reversionary  interest  in  one 
fourth  of  the  real  and  residuary  personal  estate,  he  gives  a  life  interest 
in  1,000/.  In  fact,  there  are  no  two  of  the  objects  of  hb  bounty  to 
whom  he  gives  equal  benefits,  and  the  extent  of  benefit  given  to  his 
wife  is  quite  difierent  from  that  which  is  given  to  any  other  person* 
I  cannot,  therefore,  say  that  he  has  evidenc^  any  intention  of  equality 
in  the  distribution  he  has  made  of  his  property,  but  has,  on  the  con- 
tmry,  expressed  an  intention  of  very  great  inequality.  Whatever  may 
be  the  respect  due  to  the  decision  in  Chalmers  v.  Storil^  its  authority 
must  be  confined  to  cases  where  the  testator  intends  to  give  to  his 
wife  aD4  the  other  objects  of  his  bounty  all  tbut  be  himself  possessed 
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and  enjoyed,  in  equal  shares  and  proportions.  I  may  also  refer  to  the 
words  of  qaalification  which  the  testator  in  this  case  adds  to  the 
devise  in  trost  for  sale,  "  for  all  my  estate  and  interest  therein  respect- 
ively." These  words  appear  to  me  to  exclude  all  inference  that  the 
testator  intended  to  devise  any  other  estate  or  interest  in  the  lands 
than  that  which  he  himself  had,  that  is,  an  estate  subject  to  the  wi- 
dow's right  to  dower. 

The  fifth  ground  taken  was  founded  on  certain  dealings  which  the 
testator  had  had  during  his  lifetime  with  respect  to  his  property.  The 
real  estate  consisted  of  two  portions  —  the  Hornchurch  estate  and 
the  Shelton  Court  estate.  As  to  the  Hornchurch  estate,  it  appears 
that  before  the  date  of  his  will,  the  testator  had  agreed  to  let  it  for 
three  years,  with  an  option  to  the  tenant  to  take  it  for  a  longer  term, 
and  that  after  the  date  of  his  yiH  he  agreed  to  sell  it  to  the  lessee. 
With  regard  to  the  Shelton  Court  estate,  the  testator,  after  the  date 
of  his  will,  contracted  with  a  person  named  Davies  that  he  might 
pull  'down  certain  buildings  and  erect  others ;  and  the  testator  agreed 
that  he  would  grant  him  a  lease  for  thirty  years,  with  an  option  to 
purchase.  On  these  transactions,  it  is  contended  that  since,  by  the 
24th  section  of  the  Wills  Act,  the  will  is  to  be  construed  as  made 
immediately  before  the  death  of  the  testator,  the  will  in  this  case 
must  be  taken  to  have  been  made  after  the  contracts,  and  consequently 
that  the  testator  must  have  intended  to  exclude  his  wife  from  dower. 
Now,  i^on  this  argument  I  must  observe,  first,  that  by  the  3d  section 
of  the  Wills  Act,  it  is  enacted,  <<  that  it  shall  be  lawful  for  every  per- 
son to  devise,  bequeathe,  or  dispose  of  all  real  and  personal  estate 
which  he  shall  be  entitled  to,  either  at  law  or  in  equity,  at  the  time 
of  his  death ;  and  that  the  power  hereby  given  shall  extend  to  such 
estates,  &&,  as  the  testator  may  be  entitled  to  at  the  time  of  his 
death,  nothwithstanding  that  he  may  become  entitled  to  the  same 
subsequently  to  the  execution  of  his  will.''  The  only  effect  of  this 
section  therefore  is,  to  give  power  tx>  devise  after-acquired  real  estate. 
Before  the  passing  of  this  act,  if  a  testator  purported  to  devise  after- 
acquired  real  estate,  his  heir  might  have  been  put  to  his  election ;  but 
it  would  not  follow  that  by  a  devise  of  all  his  real  estate  he  intended 
to  devise  his  after-acquired  estate ;  and,  therefore,  the  24th  section 
supplied  what  the  3d  section  would  not  have  effected,  by  enacting 
that,  qtioad  the  property  that  was  to  pass  by  a  will,  the  will  was  to 
be  considered  a9  made  immediately  before  the  testator's  death.  So 
that,  if  a  testator  gives  all  his  real  estate,  this  devise  will  include  any 
property  acquired  after  the  date  of  the  will.  But  am  I,  therefore,  to 
say,  if  a  testator  makes  a  will,  the  effect  of  which,  apart  from  the 
Wills  Act,  would  not  be  to  exclude  the  wife's  dower,  that  because  the 
act  says  that  qtioad  the  property  which  would  be  included,  the  will  is 
to  speak  at  his  death,  therefore  a  different  construction  is  to  be  put  on 
the  will  as  to  the  intention  to  exclude  dower,  and  that  it  is  to  be  read 
as  if  the  execution  of  the  will  had  immediately  preceded  bis  death  so 
as  to  impute  to  him  a  change  of  intention  ?  I  think  that  would  be  a 
perversion  of  the  intention  of  the  legislature.  But  even  if  the  deal- 
ings had  taken  place  before  the  date  of  the  will,  stiU,  there  being  in 
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the  will  no  reference  to  the  oontrects,  I  should  hesitate  much  before 
arriving  at  the  conclusion  that  a  testator's  ^dealings  in  bis  lifetime 
could  be  taken  into  consideratipn  in  construing  his  will.  With  refer* 
ence  to  the  question  whether  he  intended  to  exclude  his  wife  from  her 
dower,  when  the  will  itself  contains  no  reference  to  those  dealings, 
the  intention  to  exclude  the  widow's  dower  must  be  collected  from 
the  will  itself;  and  the  court  cannot,  in  my  opinion,  look  at  evidence 
of  acts  done  in  the  testator's  lifetime,  which  are  not  noticed  in  the 
wUl. 

I  have  now  gone  through  all  the  arguments  adverse  to  the  widow's 
claim,  and  considering,  that,  to  establish  the  case  against  the  widow^ 
I  must  be  able  to  collect  a  clear  intention  to  exclude  her  from  dower, 
or  that  I  must  find  such  a  disposition  of  the  testator's  property,  that 
the  widow's  claim  to  dower  would  defeat  his  intention  clearly  express* 
ed,  I  am  of  opinion  that  no  such  case  is  made.  If  I  were  to  declare 
in  this  case  that  the  widow  ought  to  be  put  to  her  election,  I  think  I 
should  be  violating  the  principles  which  lie  at  the  very  root  of  the 
whole  doctrine.  The  declaration  will,  therefore,  be,  that  the  widow 
is  not  put  to  her  election,  and  that  she  is  entitled  to  her  dower.  And 
as  the  acts  by  which  the  value  of  the  property  has  been  altered,  were 
not  her  acts,  she  will  be  entitled  to  take  her  dower  aceording  to  the 
present  value  of  the  property. 


^««#i 


Stump  v.  Gaby.' 

PeeemlMr  11, 189& 

Deed —  Voidable  Conveyance -^  Devisi^^k  iUerest-^  Confirmaiion. 

To  a  bill  by  on  heir  at  law,  charging  that  the  defendant  A  was  in  the  possession  of  the 
estate  of  the  ancestor  under  a  conveyance  impeachable  on  the  ground  or  fraud,  and  pray- 
ing that  the  couTcyanoe  might  be  set  aside  and  that  any  testamentary  disposition  thereof 
by  way  of  confirmation  might  bo  declared  Toid,  A  pleaded  the  will  of  the  ancestor,  bj 
which,  after  reciting  that  certain  members  of  his  family  had  threatened  to  impeach  the 
conveyance,  he  thereby  confirmed  the  same,  and  devised  the  estate  to  A  in  fee.  The  plea 
was  allowed,  affirming  the  order  of  the  court  below. 

Where  a  testator  has  a  rieht  to  set  aside  a  voidable  conveyance,  this  is  an  equitable  estate  fai 
him,  descendible  to  his  heir,  and  which  he  may  dispoee  of  by  his  will 

Distinction  between  a  oonfirma^n  by  deed  and  by  testamentary  dispositioa  of  a  conveyance 
liable  to  be  avoided  on  the  ground  of  fraud. 

This  was  an  appeal  from  an  order  of  Lord  Cranworth,  V.  C,  allow* 
ing  a  plea  to  the  whole  bHL 

The  bill,  which  was  filed  by  J.  W.  Stump,  as  one  of  the  co-heirs 
of  Ayliife  White,  the  testator,  against  Edward  Gaby,  Mary  A.  Gaby, 
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and  TbomcLs  Graby,  who  derived  title  under  Ralph  fi.  Gaby,  a  pur- 
chaser of  some  of  the  d^ised  estates  from  Ayliflfe  White,  the  grand* 
son  of  the  testator,  stated  that  Ayliffe  White,  by  hi$  will,  dated  the 
2d  of  September,  1760,  devised  certain  real  estates  to  his  son,  Henry 
Boswell  White,  for  life,  with  remainder  to  trustees  to  preserve  con- 
tingent remainders,  &c« ;  with  remainder  to  AylifFe  White,  the  son  of 
the  said  H.  B.  White,  for  his  life ;  with  remainder  to  trustees  to  pre- 
serve, &c. ;  with  remainder  to  the  first  and  other  sons  of  Ayliffe  White 
(the  grandson)  in  tail  male;  with  remainder  to  the  second  and  other 
sons  of  H.  B.  White  in  tail  male ;  with  remainder  to  the  testator's 
son,  Francis  White,  and  his  first  and  other  sons,  in  tail  male ;  with 
remainder  to  the  testator's  son,  John  White,  and  his  first  and  other 
sous,  in  tail  male ;  with  remainder  to  the  testator's  own  right  heirs 
forever. 

The  testator  died  in  1761,  leaving  H.  B.  White,  his  eldest  son,  and 
Francis  White,  and  John  White,  his  only  other  sons,  and  Ayliffe 
White,  his  grandson,  him  surviving. 

Francis  White  died  in  1761,  leaving  Henry  White,  bis  only  child, 
him  surviving;  who  died  in  1799,  having  had  four  sons,  three  of  whom 
died  under  age,  and  the  third,  in  1806,  intestate  and  without  having 
been  married)  and  several  daughters,  through  one  of  whom  the 
plaintiff  claimed. 

John  White,  another  son  of  the  testator,  died  in  1781,  without 
having  been  mairied.  Henry  Boswell  White,  the  eldest  son  of  the 
testator,  died  in  1774,  leaving  Ayliffe  White,  his  only  child,  him  sur- 
viving ;  who  died  in  1826  without  having  had  any  issue. 

The  bill  then  stated  that,  on  the  death  of  Ayliffe  White,  the  grand- 
son, without  issue,  the  surviving  daughters  of  Francis  White  and  the 
children  of  those  who  were  dead  were  the  right  heirs  of  the  testator 
in  coparcenary ;  but  that  the  mother  of  the  plaintiff  was  then  under 
coverture,  and  so  continued  down  to  1841.  The  bill  then  set  out 
pretences  by  the  defendants  that  Ayliffe  White,  the  grandson,  was 
seised  in  fee  of  the  devised  estates,  and  had  disposed  of  them  by  his 
will ;  or  that,  being  so  seised,  he  had  conveyed  away  the  same  by 
certain  assurances  for  valuable  consideration ;  whereas  the  plaintiff 
charTCd  that  Aylifie  White,  the  grandson,  had  only  a  life  interest  in 
the  devised  estates.  The  bill  then  charged  that  Ayliffe  White  was 
during  his  life,  in  very  embarrassed  circumstances  and  in  prison  for 
debt,  and  that  one  Ralph  H.  Graby  was  his  attorney ;  and  that,  whilst 
acting  in  such  capacity,  and  taking  advantage  of  his  embarrassments, 
he  obtained  from  him  a  deed  of  assignment  or  other  assurance  of  his 
interest  in  the  said  devised  premises,  upon  an  expreft  trust,  or  for  a 
wholly  inadequate  consideration ;  and  that  under  color  of  such  assign- 
ment Ralph  H.  Qsby  entered  into  the  possession  of  the  devised  pre- 
mises ;  and  it  charged  that  any  such  assignment  or  assurance  ought 
to  be  declared  void  as  against  the  plaintiff,  as  also  any  testamentary 
disposition  expressed  to  be  made  by  way  of  confirmation  of  the  same. 

The  bill  then  prayed  an  account  of  the  devised  estates,  and  that 
the  will  of  the  testator  might  be  carried  into  effect ;  and  that  it  might 
be  declared  who,  in  the  events  that  had  happened,  were  entitled  to 
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the  devised  estates  upon  the  death  of  Ayliffe  White,  the  grandson ; 
and  that  any  deed  or  deeds  which  might  appear  to  have  been  executed 
by  Ayliffe  White,  the  grandson,  or  any  testamentary  disposition  by 
way  of  confirmation  thereof,  might  be  declared  null  and  void  against 
the  plaintiff,  and  for  delivery  up  of  possession  of  the  devised  estatcB 
to  the  plaintiff;  and  for  an  account  of  the  rents  and  profits,  ice 

The  other  alleged  heirs  in  coparcenary  of  the  testator  were  made 
defendants,  and  were  served  with  a  copy  of  the  bill. 

To  this  bill  the  defendants,  Edward  Gaby  and  Mary  A.  Gaby,  put 
in  a  joint  and  several  plea,  as  follows  :^- 

That  after  the  decease  of  H.  B.  White,  Ayliffe  White,  the  grandson, 
being  of  sound  and  disposing  mind,  duly  made  and  published  his  last 
will,  dated  the  22d  of  September,  1819,  and  duly  executed  and 
attested  in  such  a  manner  as  was  then  by  law  required  for  rendering 
valid  devises  of  freehold  estates  of  inheritance ;  and  thereby  gave  and 
devised  as  follows ;  [the  will  was  then  set  out,  disposing  of  certain 
real  estate].  And  that  afterwards  the  said  Ayliffe  White,  the  grand- 
son, duly  made  and  published  a  codicil  to  his  said  will,  dated  the 
17th  of  March,  1820,  and  duly  executed  and  attested  in  the  manner 
then  by  law  required  for  rendering  valid  devises  of  freehold  estates  of 
inheritance ;  and  thereby  gave  and  devised  as  follows :  "  Whereas, 
some  time  in  tiie  year  lol2,  I  sold  and  conveyed  to  Balph  H.  Gaby, 
N.  Atherton,  and  W.  Whitworth  the  reversion  in  fee  of  certain  mes- 
suages, farms,  lands,  and  hereditaments  at  Kington,  &c.,  expectant 
and  to  come  into  possession  on  my  decease  without  male  issue,  sub- 
ject tp  an  annuity  of  150L  to  my  wife ;  and  I  also  joined  in  granting- 
and  confirming  to  the  said  Ralph  H.  Gaby  the  reversion  in  fee  of  my 
farm  at,  &c. ;  and  whereas  John  Wilkins,  who  intermarried  with  one  of 
the  family  of  Harry  White,  has  thought  proper  to  threaten  that  such 
conveyances  shall  be  disputed ;  now,  in  order  to  prevent  all  dispute,  I 
hereby  ratify  and  confirm  the  cpnveyances  made  to  them,  the  said 
Ralph  H.  Gaby,  N.  Atherton,  and  W.  Whitworth,  of  the  said  estates 
and  hereditaments,  subject  to  the  annuity  aforesaid ;  and  for  further 
assurance  and  confirmation,  I  do  hereby,  subject  to  the  annuity  afore- 
said, give,  and  devise  to  the  said  Ralph  H.  Gaby  the  several  farms^ 
lands,  and  hereditaments  which  were  then  in  the  occupations,  &c., 
(describing  them,)  to  hold  to  him  the  said  Ralph  H.  Gaby,  his  heirs 
and,  assigns  forever."  And  that  the  said  Ayliffe  White,  the  grandson, 
died  without  having  altered  or  revoked  his  said  will,  save  by  the  said 
codicil,  and  without  having  altered  or  revoked  his  said  codicil,  leaving 
the  said  Ralph  H.  Gaby,  N.  Atherton,  and  W.  Whitworth  him  sur* 
viving.     All  which,  &c. 

The  plea  came  on  to  be  argued  before  Lord  Cranworth,  V.  C,  and 
on  the  5th  of  March,  18S1,  his  Lordship  made  an  order  allowing  the 
plea. 

The  plaintiff  then  presented  a  petition  of  appeal  from  this  order  to 
the  Lord  Chancellor :  and  the  petition  coming  on  for  heariog  on  the 
13th  of  March,  1852,  and  the  plaintiff  not  appearing,  the  order  of  the 
Vice-chancellor  was  affirmed  and  the  petition  dismissed. 
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The  plaintifF  then  applied  for  a  second  rehearing,  which  was  gianted. 

W.  P,  Wood  and  O.  K  CoUreU,  for  the  appeal.  The  conveyance  to 
Oaby  was  not  void,  but  voidable  only ;  and  if  the  purchase  had  been 
set  aside,  a  reconveyance  would  have  been  necessary.  The  testator, 
therefore,  had  no  interest  that  would  pass  by  his  wlU,  but  a  right  of 
action  only.  ^  By  construction  upon  the  statute,  a  will  can  operate 
only  upon  the  estate  the  testator  had  at  the  time  he  executed  it"  Per 
Eyre,  C.  J.,  Cave  v.  Holford^  3  Ves.  650, 664 ;  and  The  Attorney  Oen- 
eral  v.  Vigors  8  Ves.  256.  Again :  the  plea  is  defective,  because  it 
does  not  meet  the  case  made  by  the  bill,  that  the  conveyance  was 
obtained  under  circumstances  amounting  to  fraud;  therefore  this 
must  be  taken  to  be  true.  In  order  to  make  the  confirmation  valid, 
it  is  necessary  to  show  that  the  testator  was  aware  of  his  exact  posi- 
tion in  regard  to  his  right  to  avoid  the  conveyance.  Crowe  v.  Ballard^ 
3  Bro.  C.  a  117 ;  Soche  v.  &Brieny  1  Ball  &  B.  330{  DwiAar  v. 
Tredennick,  2  Ibid.  304. 

Beihell  and  J.  V.  Prior^  contra,  were  not  called  upon  to  address  the 
Court. 

The  Lord  Chancellor.  I  thought  this  point  had  been  concladed 
by  decision,  namely,  the  effect  of  a  devise  after  a  void  contract  How 
the  doubt  in  this  case  arose  I  am  at  a  loss  to  imagine*  The  case 
made  by  the  bill  is,  that  the  person  under  whom  the  plaintiff  claims 
as  heir,  executed  a  convevance  to  the  defendant,  which  was  liable  to 
h6  set  aside  upon  equitable  grounds.  The  plaintiff  says  he  is  heir  at 
law,  and  as  such  entitled  to  set  it  aside.  The  plea  says,  that  the 
testator  has  devised  the  estate,  and  that  if  there  was  any  descendible 
estate  in  him,  it  has  passed  by  his  will.  The  answer  made  to  that  is, 
that  under  the  old  statutes  you  cannot  devise  a  right  of  entry :  and 
that  the  interest  of  the  testator  was  a  right  of  entry.  That  point  has 
to  be  established.  Secondly,  it  is  said  that  the  confirmation  is  of  no 
value,  because  it  is  not  shown  that  the  testator  was  aware  of  the 
circumstances  under  which  the  fraud  existed,  and  that  he  had  a 
right  to  set  the  deed  aside. 

In  the  first  place,  this  is  no  right  of  entry ;  for  the  whole  legal  fee 
passed  by  the  conveyance,  and,  consequently,  the  testator  had  no 
estate  at  law  and  no  remedy  at  law.  Whether  the  deed  can  be 
maintained  in  this  court  olr  not  is  another  question ;  but  the  deed  is 
neither  void  nor  voidable  at  law.  What  then  is  the  interest  of  a  man 
in  an  estate  which  he  has  conveyed  to  an  attorney  in  a  manner  in 
which  the  attorney  cannot  maintain  it  ?  In  the  view  of  this  Court, 
he  is  still  owner  of  the  estate,  subject  to  the  repayment  to  the  attor- 
ney of  the  money  he  has  received ;  and  the  consequence  is,  that  be 
may  devise  that  estate  as  an  equitable  estate ;  and  it  is  open  to  no 
question  of  right  of  entry  or  action.  I  have  a  strong  impression  that 
I  could  find  an  authority  disposing  of  the  very  point;  bul^  if  not,  I  ani 
ready  to  make  an  authority  now.  I  have  not  the  slightest  doubt  but 
that  this  person  had  an  equitable  estate  which  he  eould  devise.    He 
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htm  devised  it-    If  it  bad  been  left  to  descend,  it  would  have  gone 
to  tbe  heir  at  law. 

But  it  is  said  a  coiiveyance  to  an  attorney  may  or  may  not  be  good 
in  this  court.    It  is  good  at  law,  and  in  this  eourt  it  is  primd  fade 

.  good.  But  assume  that  the  deed  was  impeachable.  Tbe  testator,  by 
His  will  addresses  himself  to  this  very  point  He  says,  '<  Parties  intend 
to  impeach  this  deed ;  now  I  hereby  confirm  it,  and  by  way  of  con- 
firmation I  devise  the  estate  to  the  purchaser."  The  statute  of  Wills 
says  nothing  to  prevent  this ;  for  the  testator  has  an  equitable  estate, 
and  a  man  may  by  his  will  confirm  a  voidable  conveyance.    K  a 

*  client,  after  having  ascertained  that  he  has  a  right  to  set  aside  a  con- 
veyance to  his  attorney,  chooses  to  confirm  it,  he  may  do  so.  But 
there  is  a  difference  between  his  position  under  a  contract  and  under 
a  will.  K  an  attorney  get  a  conveyance  by  fraud,  and  afterwards 
obtain  a  confirmation  of  that  conveyance,  he  has  to  show  fair  dealing 
in  obtaining  the  confirmation  that  he  has  communicated  to  his  client 

.all  the  knowledge  he  has,  and  that  his  client  has  confirmed  it  with 
that  knowledge.  I  have  no  intention  to  disturb  that  position.  But 
what  has  that  to  do  with  this  case?  Here  tiiere  is  no  dealing  with 
the  attorney,  but  there  is  a  disposition  of  a  man  by  hii  will  in  favy 
of  a  person  with  whom  he  has  had  dealings.  He  says  ^'  There  is  some 
dispute.  I  choose  to  confirm  tbe  conveyance ;"  and  he  has  the  right 
to  do  so.  This  is  testamentary  and  not  contract,  and  the  will  is  tne 
guide  under  which  the  court  must  act.     If  he  had  simply  said  ^  I 

^  confirm  it,"  that  would  have  been  a  valid  confirmation,  giving  to  the 

'  attorney  the  advantage  of  not  having  his  conveyance  disturbed.  I 
have  no  doubt  but  that  this  point  has  been  already  decided.  I  dis- 
miss this  appeal,  but  without  costs,  as  it  is  a  pauper  suit         ^ 


Penny  v.  GJoode.' 

JanvBiy  14,  1853. 

R-oduction  of  Documents  — ^  PiAUc  Company. 

Upon  8  bill  filed  against  tbree  directors,  who  were  also  treasurers  and  trustees  of  a  public 
company,  the  defendants  were  reanircd  to  produce  documents  which,  by  their  answer, 
they  stated  to  be  at  the  office  of  tne  company,  but  not  otherwise  in  their  possession,  cus- 
tody,  or  power.  The  defendants,  previously  to  the  motion  for  production,  had  ceased  to  be 
treasurers  and  trustees :  ^ 

Eddy  that  tiie  defendants  could  not  be  compelled  to  produce  documents  which  were  not  in 
their  exclusive  possession,  but  only  in  their  possession  joinUy  with  the  other  directors  of 
the  company. 

This  suit  was  instituted  by  a  party  whose  property  was  insured 
in  the  Westminster  Fire  Insurance  Office,  and  who  claimed  against 
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February  24  and  25,  1853. 

Evidence  —  Sentence  of  Ecclesiastical  Court — Nullity  of  Marriage. 

A  married  B  by  license  in  1798,  during  the  time  that  thO'  26  Geo.  2,  c  33,  was  in  force.  In 
1802  B  commenced  a  suit,  in  the  Ecclesiastical  Court,  against  A  of  noUity  of  marriage,  on 
the  ground  that  she  was  a  minor  at  the  time  of  the  mairiage,  and  that  her  father's  consent 
had  not  been  ^iyen.  It  was  proved  in  the  suit  that  A  was  a  minor,  and  that  her  father  was 
absent  at  the  tmie  of  Ae  marriage.  A  sentence  of  nullity  was  pronounced  in  June,  1802. 
In  May,  1802,  C,  the  only  child  of  the  alleged  marriage,  was  bom.  Upon  an  inquiry 
who  was  the  heir  at  law  of  A,  C  claimed  to  be  sole  heiress,  and  objected  to  the  reception, 
as  OTidence,  of  the  sentence  of  the  Ecclesiastical  Court,  on  the  ground  that  it  had  been 
fraudulently  and  coUustTely  obtained.  In  support  of  this  case,  C  produced  a  bond,  ^Ten 
by  A  in  1801,  for  securing  an  annuity  to  B  for  her  life  for  her  separate  use,  in  which  it 
was  declared  that  it  should  remain  good  notwithstanding  a  sentence  of  nnllitv  of  marriage, 
and  produced  a  witness  to  prove  conyersations  between  A  and  B  previously  to  the  sni^ 
in  which  they  agreed  that  A  should  g^ve  B  an  annuity,  and  that  legal  proceedings  to 
annul  the  marriage  should  be  taken :  — 

Edd^  that  the  sentence  was  not  fnndulenily  or  coUusiToly  obtained,  aad  was  admisaible*in 
evidence. 

A  REFERENCE  was  made  to  the  Master  in  this  suit,  to  inquire  who 
was  the  heir  at  law  and  who  were  the  next  of  kin  of  Henry  Hartleyi 
deceased. 

In  this  inquiry  a  claim  was  put  in  by  Mrs.  Roofe  to  be  sole  heiress 
at  law  and  next  of  kin  under  the  circumstances  hereafter  stated. 

By  the  26  Geo.  3,  c  33,  (the  Marriage  Act,)  it  was  enacted  that, 
all  marriages  solemnized  by  license  after  the  25th  of  March,  1754, 
where  either  of  the  parties,  not  being  a  widower  or  widow,  should  be 
under  the  age  of  twenty-one  years,  which  should  be  had  without  ^the 
consent  of  the  father  of  such  of  the  parties  so  under  age,  (if  then 
living,)  first  had  and  obtained,  or  if  dead,  &c.,  of  the  guardian,  &c.| 
shouTd  be  absolutely  null  and  void  to  all  intents  and  purposes  what- 
soever. 

On  the  24th  of  November,  1798,  Henry  Hartley  married  by  license 
Celia  Ann,  the  daughter  of  James  and  Elizabeth  Crowcher,  at  Portsea* 
The  marriage  certificate  was  as  follow^  :-r 

"  Henry  Hartley,  bachelor,  and  Celia  Ann  Crowcher,  a  minor,  both 
of  this  parish,  were  married  in  this  church  by  license,  with  the  con- 
sent of  her  mother,  this  24th  of  November,  1798,  by  me 

(^  Name  of  the  officiating  minister.") 

In  1802  a  suit  was  instituted  in  the  Consistory  Court  of  Winches 
ter  by  Mrs.  Hartley  against  Mr.  Hartley  for  nulli^  of  marriage,  on 
the  ground  Uiat  her  father  was  living  at  the  time  of  the  marriage  and 
did  not  give  his  consent  to  it,  as  required  by  the  jVfarriage  Act.    The 
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suit  proceeded,  and  witnesses  were  examined.  It  was  proved  that 
Mrs.  Hartley  was  a  minor  at  the  time  of  the  marriage,  ana  that  James 
Crowcher,  her  father,  who  was  a  mariner,  was  with  his  ship  and 
absent  from  Portsea  at  the  time  or  the  marriage.  The  sentence  of 
the  court  was  pronounced  on  the  25th  of  June,  1802,  by  which  it 
was  declared  that  the  alleged  marriage  was  null  and  void  to  all  intents 
and  purposes  whatsoever,  pursuant  to  the  act,  and  that  both  parties 
had  free  liberty  to  marry  again. 

In  May,  1802,  Mrs.  Hartley  gave  birth  to  Sarah  Ann,  afterwards 
Mrs.  Boofe,  the  claimant  in  this  case. 

Mrs.  Roofe  insisted  that  this  sentence  ought  not  to  be  received  in 
evidence,  on  the  ground  that  it  had  been  obtained  by  fraud  and  col- 
lusion. In  support  of  this  case  was  produced  a  bond,  dated  the  26th 
of  November,  1801,  given  by  Mr.  Hartley  to  a  Mr.  Francis.  Th^ 
condition  of  the  bond  was  as  follows :  ^- 

"  Whereas  the  above*bounden  Henry  Hartley  and  Celia  Ann,  his 
wife,  by  their  mutual  desire  and  at  their  mutual  request,  have  agreed 
to  live  separate  and  apart  from  each  other,  and  the  said  Henry  Hart- 
ley is  desirous  to  make  a  provision  for  the  maintenance  and  support 
of  the  said  Celia  Ann  by  allowing  her  the  sum  of  100/.  per  annum  in 
manner  hereinafter  mentioned.  Now  the  condition  of  the  above 
written  obligation  is  such,^at,  if  the  above-bounden  Henry  Hartley, 
his  heirs,  executors,  and  administrators,  do  and  shall,  during  the  na- 
tural life  of  the  said  Celia  Ann,  his  wife,  well  and  truly  pay  or  cause 
to  be  paid  unto  the  above-named  Francis  Francis,  his  executors,  admi- 
nistrators, and  assigns,  one  annuity  or  dear  yearly  sum  of  100/.,  by 
even  quarterly  payments  of  25/.  each  in  every  year,  the  first  paymfct 
thereof  to  begin  and  to  be  made  on  the  25th  of  March  next  ensuing, 
the  date  of  the  above-^written  obligation,  in  trust,  to  be  by  the  said 
Francis  Francis,  his  executors,  administrators,  and  assigns,  forthwith 
paid  to  the  said  Celia  Ann  Hartley  for  her  sole  and  separate  use, 
support,  and  maintenance,  (whose  receipt  alone  shall  be  a  sufficient 
discharge  for  the  same,)  or  do  and  shall  pay  into  the  hands  of  the  said 
Celia  Ann  Hartley,  for  the  purpose  aforesaid,  the  said  anni!iity  or  clear 
yearly  sum  of  100/.,  oy  even  quarterly  payments  on  the  days  and 
times  herein  above  mentioned  for  payment  thereof,  (notwithstanding 
any  sentence  of  nullity  of  marriage  which  may  be  hereafter  obtained 
by  either  of  them,  the  said  Henry  Hartley  and  Celia  Ann,  his  wife,  in 
any  ecclesiastical  court  by  reason  of  minority  or  upon  any  other 
account  whatsoever,)  then  the  above  obligation  is  to  be  void." 

-  A  sister  of  Mrs.  Hartley  (then  upwards  of  eighty  years  of  age)  was 
produced  as  a  witness,  and  examined  vivd  voce.  A  part  of  her  evi* 
dence  was  as  follows :  ^- '<  I  was  present  when  a  conversation  took 
place  between  Mr.  and  Mrs.  Hartley  as  to  dissolving  their  marriage. 
The  effect  of  the  conversation  was,  that  she  was  to  marry  again,  if 
she  thought  fit,  and  he  too,  and  he  was  to  allow  her  100/.  a  year. 
Nothing  else  particular  was  said  He  said  he  would  leave  her  all  be 
was  worth  if  he  died  first.    I  heard  him  say  that    My  sister  agreed 
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to  take  the  lOOL  a  year  in  my  presence,  and  leemed  very  pleased  to 
do  BO,  as  she  had  no  home  of  her  own.  They  agreed  that  legal  pro* 
ceedings  should  be  taken  for  the  purpose.  Mr.  Hartley  himself  pro* 
posed  that  my  sister  should  hstve  the  100^  a  year.  They  both 
proposed  that  legal  proceedings  rfiould  be  taken ;  they  agreed  it  shoi^ 
be  so.  After  this  conversation  they  went  to  London  for  that  purpose. 
They  went  together  to  London,  and  returned  together." 

The  Master,  by  his  report,  found  that  the  afieged  marriage  was 
performed  by  license  and  without  preper  consent  on  behalf  of  the 
father  or  guardian  of  the  said  Celia  Ann  Crowcher,  pursuant  to  the 
act  of  pamament ;  and  that  such  alleged  marriage  was,  pursuant  to 
a  sentence  or  decree  of  the  Consistory  Court  of  the  Bishop  of  Win- 
chester, bearing  date  the  2dth  of  June,  1802,  pronounced  or  declared 
Xo  be  null  and  void. 

To  this  report  Mrs.  Roofe  took  the  following  'exception  (among 
others)  —  "  That  the  said  Master  ought  not  to  have  so  certified,  and 
ought  not  to  have  admitted  such  alleged  decree  or  sentence  as  evi- 
dence against  the  said  W.  Roofe  and  Sarah  Ann,  his  wife,  but  ought 
to  have  found  that  such  alleged  decree  or  sentence  was  obtained  fiom 
the  said  Consistory  Court  by  fraud  and  collusion  between  Henry 
Hartley  and  Celia  Ann  Hartley,  his  wife,  as  the  parties  to  the  suit 
in  which  such  sentence  or  decree  is  alleged  to  have  been  made,  and 
that  such  alleged  decree  or  sentence  cann^be  used,  and  is  not  admis- 
sible as  evidence  against  the  said  claimant,  W.  Boofe  and  Sarah 
Ann,  his  wife." 

The  exceptions  now  came  on  to  be  heard. 

W)am€l  and  CbZe,  for  the  exceptions,  cited  The  Duchess  of  King's' 
tofCs  cascj  2  Smith's  Lead.  Cases,  424,  and  contended  that,  upon  the 
evidence,  it  was  clear  that  th^  suit  had  been  concocted  by  the  hus- 
band and  wife  together,  and  that  the  sentence  had  been  fraudulently 
and  collusively  obtained,  and  ought  not  to  be  received  in  evidence. 

Matins  and  Giffard,  for  the  report,  were  not  called  on. 

Russell  and  Shebbeare^  for  the  mayor  and  \K>rporation  of  South* 
ampton. 

Olasse  and  W.  W.  Cooper^  for  other  parties. 

^  Stuart,  V.  C.  The  question  before  the  court  is  as  to  the  admis- 
sibility in  evidence  of  a  sentence  of  an  ecclesiastical  court  of  nullity 
of  marriage.  It  was  objected  that,  because  it  was  obtained  in  a  suit 
which  was  collusive,  it  ought  not  to  be  received  as  evidence  and 
ought  to  be  treated  as  a  nuUity.  There  is  no  doubt  that  this  would 
be  so  if  there  was  clear  evidence  that  the  suit  was  collusive,  and  that 
the  sentence  had  been  obtained  fraudulently  and  improperly.  In 
questions  of  this  kind,  where  a  sentence  is  produced,  it  is  to  t>e  pre- 
sumed that  all  thin^  are  properly  and  solemnly  done,  and  this  pre- 
sumption will  remam  until  it  is  rebutted  by  facts  alleged  and  proved. 
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Cases  may  occur  in  which  there  may  be  found  in  the  body  of  the 
sentence  matter  which  would  show  that  it  was  not  entitled  to  credit. 
This,  however,  is  not  the  case  here.  What  I  have  to  look  at  here  isy 
whether  it  is  established  by  proper  evidence  that  the  •judgment  was 
obtained  by  collusion  and  fraud.  The  circumstances  relied  on  were 
a  bond  and  a  conversation.  I  cannot  find  any  thing  in  either  to  show 
the  vice  of  fraud  and  collusion.  The  parties  found  themselves  at  the 
time  of  the  suit  in  an  embarrassing  situation,  not  knowing  whether 
the  marriage  was  valid  or  not.  They  had  to  decide  between  two 
courses :  whether  to  have  it  then  completed  regularly,  or  to  have  it 
declared  that  the  relation  of  marriage  did  not  subsist  They  had  a 
right  to  have  their  status  determined.  I  cannot  hold  that  there  was 
any  thing  fraudulent  in  the  contemplation  of  the  suit  Having  aright 
to  have  their  status  determined  and  to  have  a  suit  instituted  for  that 
purpose,  there  is  nothing  in  the  bond  or  conversation  from  which  to 
mfer  fraud  or  collusion.  As  to  the  question  of  hardship,  it  would  be 
a  greater  hardship  to  upset,  than  to  confirm,  the  sentence.  For  fifty 
years  the  sentence  has  been  without  question,  and  parties  may  have 
married  again  and  relations  may  have  sprung  up  which  it  would  be 
a  tnuch  greater  faiardship  to  interfere  with.  I  must  disallow  this  ex* 
eeption^  and  this  will  dispose  of  this  case. 


Drake  i;.  West.^ 

Febniary  36, 1853. 

Injunction —  Jurisdiction'^  Illegal  Distress. 

Where  a  Tendor  has  ezecated  a  legal  aBsignment  of  property  to  a  ^pichafler,  the  Court  of 
Chancenr  will  not,  on  the  application  of  the  latter,  interfere  by  injonction,  to  restrain  the 
former  nrom  illegally  distraining  npon  the  tenants  of  the  property  assigned,  for  alleged 
arrears  of  rent  accrued  since  the  assignment 

This  was  a  motion  ex  parte  for  a  special  injunction  to  restrain  the 
defendant,  his  bailiffs,  brokers,  agents,  receivers,  attorneys,  solicitors, 
servants,  and  others  authorized  or  employed  by  him,  from  distraining 
upon  or  taking,  or  carrying  away  the  goods  of,  or  otherwise  molesting, 
annoying,  or  interfering  with  the  tenants  of  certain  leasehold  mes- 
suages and  premises,  comprised  in  an  indenture  of  assignment  of  the 
Slst  of  May,  1852,  or  any  or  either  of  them. 

The  bill  stated,  amongst  oth^  things,  as  follows :  —  By  the  above 
indenture  the  defendant  and  others  assigned  to  the  plaintiff,  in  con* 
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sideration  of  2602.,  certain  leasehold  messuages  (tea  in  number)  for 
the  respective  residnes  of  the  several  terms,  for  which  the  same  were 
respectively  held  by  the  defendant  On  the  execution  of  the  assign- 
ment,  the  balance  of  the  purchase-money  was  duly  paid,  and  the 
plaintiff  entered  into  possession  and  received  the  rents,  without  int«^ 
ruption,  until  the  month  of  December  following,  when  the  brother 
of  the  defendant  filed  a  plaint  in  the  Shoreditch  County  Court, 
against  the  plaintiff,  for  the  recovery  of  one  half  of  the  rents  received 
by  him  since  the  assignment,  but  was  nonsuited.  On  the  18th  of 
January  following,  the  whole  of  the  tenants  of  the  houses  assigned  to 
the  plaintiff  were  distrained  upon  for  alleged  airears  of  rent,  under 
warrants  signed  by  the  defendant;  some  of  the  tenants  paid  the 
sums  demanded,  but  others  refused,  and  their  goods  were  removed  by 
the  defendant's  broker  and  his  bailiff.  The  defendant  excused  himself 
to  the  plaintiff  for  having  signed  the  warrants,  on  the  plea  of  drunken- 
ness, and  the  plaintiff,  on  the  22d  of  the  same  month,  gave  written 
notice  to  the  defendant,  his  broker  and  bailiff,  of  the  assignment  (rf 
and  of  the  due  payment  to  him  of  the  rents  by  the  tenants,  and  that 
unless  the  money  taken  from  the  tenants  should  be  returned,  pro- 
ceedings would  be  taken  by  the  plaintiff;  but  notwithstanding  the 
notice,  the  tenants  were,  on  the  22d  of  the  same  month,  again  dis- 
trained upon  by  the  same  person.  One  of  the  tenants  then  sum- 
moned the  broker  and  bailiff  for  illegal  distress  before  a  police  magis- 
trate, who  ordered  the  latter  to  pay  a  certain  sum  or  return  the  goods 
of  the  summoning  tenant,  and  pay  the  costs  of  the  application,  which, 
however,  they  had  not  done  when  the  bill  was  filed.  On  the  4th  of 
February  following,  the  tenants  were  again  distrained  upon  for  rent 
alleged  to  be  then  due  to  the  defendant,  under  warrants  signed  by 
him.  The  bill  also  stated  that  the  tenants  were  all  weekly  tenants, 
in  humble  circumstances,  and  would  quit  the  houses  if  the  distresses 
were  continued ;  that  the  plaintiff  would  be  unable  to  obtain  other 
tenants,  and  would  be  thereby  deprived  of  all  income  from  the  pre- 
mises, and  sustain  great  and  irrepamble  injury,  and  that  the  defend- 
ant was  possessed  of  littie  or  no  property,  and  wad  not  capable  of 
answering  in  damages  for  the  injury  sustained. 

The  bill  prayed  that  the  plaintiff  might  be  quieted  in  his  possession 
of  the  premises  assigned,  and  for  an  injunction  in  the  terms  of  the 
notice  of  motion. 

Sheffield^  for  the  motion. 

Wood,  V.  C,  said  it  was  not  a  case  for  the  interference  of  a  court 
of  Chancery.  The  relation  of  vendor  and  purchaser  had  ceased  on 
the  legal  assignment  of  the  premises  by  the  defendant  to  the  plaintiff: 
and  the  case  of  .the  plaintiff  was  not  analogous  to  those  in  which  a 
bill  of  peace  had  been  filed  after  the  title  to  the  property  had  been 
established  by  ejectment  or  repeated  actions  at  law.     The  aefendant's 

f>roceedin^  might  be  illegal  and  annoying  to  the  plaintiff,  but  the 
ords  justices  had  decided  in  the  recent  case  of  The  Sheffield  Gas 
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Companies^  that  the  plaintiffs  in  that  caie  were  not  entitled  to  ask 
for  an  injunction,  although  the  defendants  had,  without  any  authority 
and  to  the  annoyance  of  the  inhabitants,  taken  up  whole  streets  for 
the  purpose  of  laying  down  gas  pipes. 


EvERALL  V.  Browne.' 

February  21, 1853. 

WiU  —  Construction  —  Articles  ejusdem  generis. 

A  testator,  by  his  will,  gave  the  residae  of  his  personal  estate  to  A,  B  and  C,  to  be  equally 
divided  by  them.  By  a  codicil,  he  gave  A  the  arrears  of  rent  due  to  him  for  his  real  estate, 
and  the  amount  of  any  salary  due  to  him,  and  also  bec^neathed  to  A  all  his  clothes  and 
any  other  property,  goods,  and  articles  belonging  to  lum  at  the  time  of  his  death.  By 
another  codicil^  he  revoked  the  bequest  made  to  B  oy  his  will  :— 

jBe/cf,  that  the  gift  to  A,  by  the  first  codicil,  was  a«;eneral  one,  and  that  the  words  *'  pro- 
perty, goods,  and  articles'*'  were  not  to  be  confined  to  articles  ejutdtm  ameriM  with  dotnes, 
and  that,  consequently,  A  was  entitled  to  two  thirds  and  C  to  one  third  of  the  residue. 

Robert  Cracroft,  by  his  will,  dated  the  5th  of  March,  1890,  gavd 
several  specific  and  pecuniary  kgacies.  The  \^  then  proceeded  as 
follows: — "And  I  then  reqf^t  and  empower  the  said  Edwatfl 
Browne  to  lay  out  the  whole  of  the  residue  of  my  property,  which  I 
hereby  empower  him  to  sell  for  that  purpose,  in  the  purchase  of  three 
annuities,  if  practicable,  from  the  Oovernor  and  Company  of  the 
Bank  of  England,  in  any  manner  or  way  which  the  said  Edward 
Browne  may  think  proper,  for  and  during  the  lives^f  my  brother,  C. 
W.  Cracroft,  Rebecca  Nash,  and  a  little  girl,  the  daughter  of  the  said 
Rebecca  Nash :  the  said  three  annuities  to  be  purchased  to  bring  in 
an  annual  income  of  equal  amount  to  each  during  each  of  their 
respective  lives  as  nearly  as  the  same  can  be  practicable ;  the  manner 
of  purchasing  the  said  annuities  I  leave  entirely  to  the  knowledge 
and  judgment  of  my  said  friend  and  executor,  Edward  Browne,  Esq* 

The  testator  made  three  codicils  to  hb  will  The  first  did  not 
afiect  the  question  of  his  residue.  The  second  was  dated  the  6th  of 
March,  1830,  and  was  as  follows  :  — 

"  I  wiU  and  bequeathe  the  amount  of  any  salary  due  to  me  by  his 
Majesty's  government  at  the  time  of  my  decease,  also  any  arrears  of 
rents  for  my  property  in  Wales  or  elsewhere  unto  the  said  Rebecca 
Nash  ;  and  it  is  my  wish  to  be  buried  in  as  humble  but  decent  man- 
ner as  possible.    I  also  bequeathe  aU  my  clothes  and  any  other  pro- 


1  The  AUorney-Qeneral  v.  The  Sheffield  Gas  Consumer^  Oompanif;  The  SheffiM 
United  Chu-IAglU  Company  v.  Same,  (not  yet  reported.) 
s  22  Law  J.  Bep.  (n.  s.)  Chanc.  876. 
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perty,  goods,  and  articles  bei^agiDg  to  me  at  the  time  of  my  deoeasei 
unto  the  said  Rebecca  Nash." 

The  third  codicil  was  dated  the  24th  of  January,  1832,  and  was  as 
follows :  —  "  This  is  a  codicil.  I  hereby  exclude  my  brother,  C.  W, 
Cracroft  from  any  participation  in  the  annuities  I  have  before  named, 
and  hereby  deprive  him.  of  all  and  every  right  or  benefit  to  any  part 
of  my  property  or  effects  whatsoever  that  1  may  be  in  possession  of 
or  entitled  to  at  the  time  of  my  decease." 

The  testator  died  soon  after  the  date  of  the  last  codicil,  leaving 
Rebecca  Nash,  who  afterward  married  Mr.  Everall,  and  Ann  Rebecca, 
the  child  of  Rebecca  Nash  mentioned  in  the  will. 

The  bill  was  filed  by  Mr.  and  Mrs.  Everall  against  the  persons 
claiming  to  be  interested  in  the  personal  estate  of  the  testator,  for  the 
purpose  of  obtaining  the  opinion  of  the  court  as  to  the  effect  of  Ijie 
above  will  and  codicils. 

Sidney  Smith,  for  Mr.  and  Mrs.  Everall,  the  plaintiffs,  contended 
that  the  effect  of  the  second  codicil  w^as  to  give  to  them  every  thing 
that  was  not  disposed  of  by  the  will  as  qualified  by  the  third  codiciL 
The  gift  in  the  second  codicil  was  a  general  one,  and  the  words 
"  property,  goods,  and  articles,"  were  not  to  be  narrowed  and  confined 
to  articles  ejusdem  generis  with  clothes.  He  cited  Kendall  v.  Kendall^ 
4  Russ.  360 ;  Arnold  v.  Arnold,  2  Myl.  &  K.  36S ;  Boys  v.  Morgan^ 
8  Myl.  &  Cr.  661;  Parker  v.  Merchant,  1  You.  &  C.  C.  C.  290. 

f  W.  P.  Murray,  for  the  next  of  kin,  intended  that  the  words  ^*  pro- 
P^^9  goods,  and  articles,"  were  to  be  confined  to  articles  ejusdem 
generis  with  clothes.  He  cited  Timewell  v.  Perkins,  2  Atk.  102.  K 
it  wer#  not  so,  the  second  codicil  would  have  the  effect  of  giving 
every  thing  to  Rebecca  Nash,  and  revoking  the  gift  in  the  will  to  hsr 
daughter,  which  could  not  have  been  the  intention  of  the  testator. 

Vance,  Fooks,  Osborne,  Wickens,  and  Shapter,  for  other  parties. 

• 

Stuart,  V.  C,  said  that,  by  the  will,  all  the  residue  was,  in  effect, 
given  to  three  persons,  of  whom  C.  W.  Qracroft  was  one.  [His  Honor 
then  read  the  second  and  third  codicils.]  It  had  been  stated  that,  if 
the  second  codicil  was  to  have  the  effect  of  giving  the  residue  gene- 
rally to  Rebecca  Nash,  it  would  amount  to  a  gift  to  her  of  every  thing, 
and  destroy  the  will.  He  could  not  so  regard  it  The  will  would  be 
at  any  rate  good  as  to  the  gifts  to  Rebecca  Nash  and  her  daughter. 
On  looking  at  the  will  and  the  three  codicils  together,  he  found  that 
there  was  something  undisposed  of,  that  is,  the  share  given  by  the 
will  to  C.  W.  Cracroft  On  this  the  second  codicil  would  operate, 
and  so  have  effect  given  to  it  Hence  the  plaintiffs  would  have  two 
thirds  and  the  daughter  one  third  of  the  residue. 
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IBlaikie  V.  Clark.     Cock  v.  Clark.^ 

March  11  and  12, 1852. 

Annuity — Separate  Estate  —  Feme  Covert  —  Medical  Attendant — 

Undue  Influence  —  Rectifying  Settlement, 

An  assurance  company,  through  B.,  di6  medical  attendant  of  a  married  woman,  ^ho  waa 
also  the  trustee  oi  the  deed  made  upon  her  separation  fix>m  her  husband,  purchased  of 
her,  with  a  knowledge  of  these  facts,  four  annuities:  each  of  these  was  secured  by  B/s 
warrant  of  attorney,  and  also  by  her  conreylng  to  trustees  for  the  company  the  rents  of  , 
certain  real  estates  settled  to  her  separate  use.  B.  receired,  if  not  the  whole,  certainly 
▼ery  large  benefits  from  the  transactions :  ^ 

Hdd,  that  these  purchases  were  Talid;  that  she  had  competent  advice;  that  the  transaction 
was  fully  ezplaijied  to  her ;  that  she  knew  it  was  a  purchase  for  yalue,  and  that  the  rents 
of  her  estate  were  made  liable  for  the  payment,  and  that  she  was  not  subject  to  coercion 
or  undue  influence,  and  that  the  rents  of  the  settled  estates  were  applicable  to  the  payment 
of  die  annuities. 

Udd^  also,  that  the  court  in  its  discretion,  under  the  53  Geo.  3,  c.  141,  s.  6,  could  direct 
allowance  to  be  made  to  her  in  account  for  sums  deducted  from  the  purchase-money  for 
the  last  two  annuities  for  insuring  the  life  of  B.  the  medical  attendant,  and  for  compound 
interest  upon  the  arrears  of  the  previous  annuities,  and  that  such  deduction  did  not  mvali- 
date  either  of  the  last  two  transactions. 

A  marriage  with  a  ward  of  conr^  a  tenant  in  tail  of  real  estates,  took  place  without  consent ; 
proposals  were  made  under,  various  orders  of  the  court,  that  the  personal  and  real  estate 
of  its  ward  should  be  settled,  and  that  the  income  should  be  secured  for  the  separate  use 
of  the  wife.  A  deed  of  covenant  was  afterwards  executed  by  the  husband,  and  me  income 
of  the  personal  and  real  estates  was  to  be  pud  to  the  wile  for  life  for  her  separate  use,  with 
a  provision  against  anticipation  as  to  the  personal  estate,  which  was  omittea  as  to  the  rents 
.  of  the  real  estate.  The  deeds  executed  to  bar  the  entail  and  re-settle  the  estates,  accord- 
ii^g  to  the  proposals,  were  informal,  and  the  wife  alleged  that  she  executed  them  under 
duress,  and  for  fear  of  an  attachment.  The  wife  separated  from  her  husband  and  charged 
the  rents  of  the  estate  with  the  payment  of  several  annuities,  after  idiich  the  husband  died. 
Upon  a  bill  by  the  wife  to  rectiry  the  settlement  and  obtain  payment  of  the  rents  :  — 

Edd^  that  the  wife  having  dealt  with  the  property  upon  the  footing  of  the  settlement  was  so 
fiar  bound ;  and  that,  assuming  there  was  a  mistake,  the  court  would  not  assist  her  to 
defeat  transactions  bond  fide  entered  into  with  third  parties  on  the  faith  of  fb»  settlement 
being  correct ;  and  the  cross  bill  was  dismissed,  but  without  costs. 

The  suit  of  Blaikie  v.  Clark  was  instituted  on  the  Slst  of  March, 
1849,  by  Thomas  Blaikie,  David  Chahners,  Alexander  Stronach,  and. 
John  Webster,  on  behalf  of  themselves  and  the  other  members  of  the 
Aberdeen  Assurance  Company,* against  Henry  Clark,  Robert  Smart, 
and  Clarissa  Cock,  to  obtain  a  schedule  of  deeds  and  accounts ;  and 
to  have  the  trusts  of  four  several  deeds,  dated  the  10th  of  April,  1844, 
the  29th  of  November,  1845,  the  25th  of  April,  1846,  and  the  10th  of 
June,  1847,  granting  to  the  plaintiffs  four  several  annuities  of  192/., 
118?.,  80/.,  and  100/.,  and  charging  the  same  upon  the  rents  and  profits 
of  the  manor,  rectory,  and  tithes  of  Cherry  Willingham,  in  the  county 
of  Lincoln,  and  the  estates  thereunto  belonging,  carried  into  execu* 
tion ;  and  asking  for  an  account  of  what  was  due  on  the  several 


^  22  Law  J.  Bep.  (v.  s.)  Cfaanc.  877. 
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annuities,  and  for  the  costs,  chai^Si  and  expenses  which  they  had 
been  put  to,  with  interest  upon  the  arrears  from  the  respective  times 
of  their.falling  due ;  and  asking  for  an  account  of  the  rents  and  pro- 
fits of  the  real  estates,  and  for  payment,  or  that  Messrs.  Clark  and 
Smart  might  make  good  the  deficiency;  and  asking  also  for  an 
account  and  sale  of  a  sufficient  part  of  the  rents,  &;c.,  and  premises 
comprised  in  and  assigned  by  the  four  several  deeds,  or  intended  so  to 
be,  to  make  good  what  should  be  found  due,  or  so  much  thereof  as 
the  amount  to  be  made  good  by  Messrs.  Clark  and  Smart  should  be 
insufficient  to  pay ;  and  it  also  asked  for  an  injunction  and  receiver. 

Th6  suit  of  Cock  v.  Clark  was  instituted,  on  the  3d  of  August, 
1849,  by  Clarissa  Cock  against  Messrs.  Clark  and  Smart,  and  against 
the  plaintiffs  in  the  first  suit,  and  her  son  Charles  Foxon  Cozens 
Cock,  to  obtain  a  declaration  that  certain  deeds  executed  on  the  27th 
and  28th  of  June,  1838,  were  void,  and  that  she  was  tenant  in  tail  of 
the  real  estates  at  Cherry  Willingham ;  or  if  the  deeds  svere  not  void, 
that  she  might  be  declared  entitled,  and  that  the  rents  and  profits  and 
also  the  dividends  of  6,129^  95.  Id.  consols,  due,  and  to  accrue  due, 
might  be  paid  to  her ;  and  that,  if  necessary,  the  deed  of  the  28th  of 
June,  1838,  might  be  rectified  so  as  to  provide  for  the  payment  of 
the  rents  and  profits  of  the  premises  to  the  plaintiff  for  ner  separate 
use  without  power  of  anticipation  during  her  coverture,  and,  in  either 
case,  that  the  annuity  deeds  might  be  declared  void  against  the  plain- 
tiff. It  also  asked  for  an  account  and  paym^t  to  her  of  the  rents, 
profits,  and  dividends  received  by  her  trustees,  or  which,  but  for  their 
wilful  default,  they  might  have  received ;  and  it  also  asked  for  an 
injunction  and  receiver. 

The  bill  in  Blaikie  v.  Clark  stated  that  the  Aberdeen  Assurance 
Company  consisted  of  the  plaintiffs  and  upwards  of  500  copartners ; 
and  that  by  indentures  of  lease  and  release,  bearing  date  the  27th 
and  28th  of  June,  1838,  and  made  between  John  Seymour  Cock, 
since  deceased,  and  Clarissa,  his  wife,  and  Henry  Clark  and  Robert 
Smart,  a  moiety  of  the  manor,  rectory,  tithes,  and  estates  at  Cherry 
Willingham  was,  in  pursuance  of  a  covenant  entered  into  by  Mr. 
and  Mrs.  Cock  with  the  trustees  on  the  8th  of  June,  1831,  conveyed 
to  Messrs.  Clark  and  Smart,  and  their  heirs,  for  the  life  of  Clarissa 
Cock,  to  support  contingent  remainders,  and  to  receive  the  rents  and 
pay  the  same  as  they  should  become  payable  during  the  life  of  Cla* 
rissa  Cock,  unto  such  persons  as  she  should  appoint,  and  in  default 
thereof  into  her  own  hands  for  her  separate  use  exclusive  of  her  hus- 
band, with  remainder  after  her  decease  to  the  uses  therein  mentioned. 

By  an  indenture,  dated  the  28th  of  April,  1842,  in  consideration  of 
1,500/.  paid  with  the  consent  of  David  Boast,  Clarissa  Cock  grafted 
to  Thomas  Holt  an  annuity  of  150/.  payable  quarterly,  during  her  life, 
out  of  the  rents  and  profits  thenceforth  to  arise  out  of  the  settled 
estates,  and  out  of  the  dividends  of  6,129/.  95.  7(L  consols ;  and  she 
appointed  and  assigned  the  settied  estates  to  William  Stafford,  his 
executors,  administrators,  and  assigns,  during  her  life,  upon  trusts  for 
the  more  effectually  securing  the  annuity ;  and  she  also  appointed 
and  assigned  the  dividends  thenceforth  during  her  life  to  accrue  due 
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upon  the.  sum  of  6,129/.  95.  7d.  consols,  unto  William  Stafford,  his 
executors,  administrators,  and  assigns,  upon  trust  for  more  effectually 
securing  the  payment  of  the  annuity. 

In  April,  1844,  Messrs.  Blaikie,  Chalmers,  and  Webster,  on  behalf 
of  the  Aberdeen  Assurance  Company,  agreed  with  Clarissa  Cock  for 
the  purchase,  during  her  life,  of  an  annuity  of  192/.  for  the  sum  of 
8,d06/.,  out  of  which  1,552/.  125.  was  paid  to  T.  Holt,  and  the  remain- 
ing 947/.  85.  was  paid  to  her ;  and  by  an  indenture,  dated  the  10th  of 
April,  1844,  and  made  between  Clarissa  Cock,  then  the  wife  of  J.  8. 
Cock,  of  the  first  part,  David  Boast  of  the  second  part,  Messrs.  Blaikie, 
Chalmers,  aifd  Webster  of  the  third  part,  Thomas  Holt  of  the  fourth 
part,  W.  Stafford  of  the  fifth  part,  and  James  Davidson  of  the  sixth 
part,  Clarissa  Cock  granted  to  Messrs.  Blaikie,  Chalmers,  and  Web- 
ster, as  trustees  for  the  Aberdeen  Assurance  Company,  an  annaity  of 
192/.  payable  quarterly,  during  her  life,  and  shft  appointed  and  assigned 
to  them  the  rents  and  profits  to  a^se  during  her  lifeHn  respect  of  the 
settled  estates,  upon  trusts  to  secure  the  payment  of  the  annuity :  one 
of  Vhich  was,  that  in  case  default  should  be  made  in  payment  of  the 
annuity  for  twenty  days,  it  should  be  lawful  for  them  to  receive  the 
rents,  &c.,  and  after  payment  of  the  costs  to  pay  themselves  the  an- 
nuity of  192/.  and  all  additional  premiums  of  assurance,  and  then  to 
pay  unto  Mrs.  Cock  what  should  not  then  be  requisite  for  satisfying 
the  purposes  specified.  By  the  same  deed,  the  annuity  of  150/.  granted 
to  T.  Holt,  and  the  securities  for  the  same,  were  assigned  upon  trust 
for  further  securing  to  Messrs.  Blaikie,  Chalmers,  and  Webster,  the 
annuity  of  192/.    . 

By  an  indenture,  dated  the  29th  of  November,  1845,  and  made 
between  Clarissa  Cock  of  the  first  part,  David  Boast  of  the  second 

Sart,  and  Messrs.  Chalmers,  Stronach,  and  Websteic,  of  the  third  part, 
Irs.  Cock,  in  consideration  of  1,500/.,  granted  to  them  an  annuity  of 
118/.,  payable  quarterly,  during  her  life,  and  assigned  the  rents  and 
also  the  settled  estates  out  of  which  the  same  issued,  to  secure  the 
payment  as  she  had  previously  done  for  securing  the  annuity  of 
192/.      • 

By  two  subsequent  indentures,  dated  respectively  the  25th  of  April, 
1846,  and  the  10th  of  June,  1847,  made  between  the  same  parties  and 
similar  in  all  respects  to  the  last,  Clarissa  Cock,  in  consideration  of 
1,000/.  and  1,000/.,  granted  to  Messrs.  Chalmers,  Stronach,  and  Web- 
ster two  several  annuities  of  80/.  and  100/.,  payable  quarterly,  during 
her  life. 

Memorials  of  the  whole  of  these  deeds  were  duly  enrolled,  pursuant 
to  the  53  Geo.  3,  c.  141,  and  notice  of  each  deed  was  given  to  Messrs. 
iClark  and  Smart. 

On  the  16th  of  September,  1847,  J.  S.  Cock  died. 
On  the  16th  of  March,  1847,  the  plaintiffs  informed  Messrs.  Clark 
and  Smart  that  the  annuity  of  192/.  was  in  arrear,  and  requested  that 
the  rents  of  the  estates  might  be  paid  to  the  solicitors  of  the  com- 
pany ;  but  afterwards  C.  Cock  paid  a  further  sum  of  money  to  the 
flaintiffs,  which  satisfied  all  the  annuities  up  to  the  21st  of  July, 
847,  but  no  subsequent  payments  were  made ;  and  Messrs.  Clark 
▼OL.  XVII.  32 
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and  Smart  allowed  Mib,  (>ock  to  receive  the  rents  of  the  settled 
estates,  notwithstanding  the  request  made  to  them  on  behalf  of  the 
plaintiffs. 

The  bill  then  charged  that  Mr.  Stafford  acted  as  her  solicitor  when 
the  first  annuity  was  granted,  and  that  she  refused  to  employ  any 
solicitor  upon  the  last  three  transactions,  but  that  she  perfectly  under- 
stood them,  having  been  informed  of  their  effect  by  Mr.  Davidson,  the 
solicitor  of  the  company. 

The  bill  then  charged  that  the  whole  of  the  sums  had  been  paid  to 
Clarissa  Cock,  and  that  no  part  of  the  money  had  been  paid  to  David 
Boast  at  the  time  of  the  execution  of  the  deeas,  or  while  she  remained 
in  the  office  of  the  solicitors  of  the  company  or  with  their  privity,  but 
that  she  had  made  advances  of  money  to  Mr.  Boast  to  enable  him  to 
improve  a  farm  he  had  taken.  From  the  beginning  the  annuities 
seemed  to  have  been  paid  irregularly,  and  the  solicitors  of  the  com* 
pany  wrote  to  l^s.  Cock :  — 

«'  November  4, 1S44.  * 

<<  Madam,  —  We  beg  to  inform  you  that  the  quarterly  payment  of 
your  annuity,  namely,  48^,  was  due  on  the  21st  of  October  last,  and  . 
have  moreover  to  intimate  that  in  consequence  of  the  irregularity  with 
which  the  payment  is  generally  made,  it  is  our  intention  to  avail  our- 
selves of  the  remedies  granted  by  your  deed^  should  any  such  irregu- 
larity be  pursued  in  future.     Yours,  &c. 

Clark,  Davidson  &  Brown.** 


They  subseqently  wrote  a  similar  letter :  — 


<'NoTemberl4, 1846. 


<^  Madam, —  We  think  it  right  to  inform  you  that  there  are  now 
due  to  the  Aberdeen  Assurance  Company  two  quarterly  annuities, 
and  we  regret  to  add,  that  our  instructions  are  peremptory  to  enforce 
the  powers  in  the  annuity  deeds.  Unless,  therefore,  these  arrears  are 
paid  in  the  course  of  Wednesday,  we  shall  be  under  the  necessity  of 
giving  notice  to  the  trustees  to  pay  the  rents  and  profits  of  the  pre^ 
mises  mortgaged,  to  the  company,  in  future.     We  are  yours,  &c. 

Clark  &  Davidson." 

It  did  not  appear  that  any  answer  was  made  to  these,  but  Mrs. 
Cock  afterwards  wrote  to  Mr.  Davidson :  --* 

"  August  2, 1847. 

<<  Dear  Sir,  —  I  regret  I  shall  not  be  in  a  position  to  pay  the  annuity 
for  about  a  fortnight  This  circumstance  has  produced  me  much 
uneasiness,  but  I  have  not  on  this  occasion  been  able  to  prevent  it. 
I  trust  the  delay  will  not  be  of  much  consequence  to  you.  Mr.  Boast 
intended  to  have  been  with  you  on  Tuesday  i^especting  it,  but  was 
prevented  getting  to  town.     Yours,  &c. 

Clarissa  Cock." 
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She  ag^in  wrote :  ^- 

*'  September  5, 1847. 

'<  Dear  Sir, —  Since  I  wrote  last,  I  have  been  under  the  necessity  of 
living  some  time  in  the  West  of  England,  in  consequence  of  the  bad 
state  of  health  of  Mr.  Cock,  who  has  returned  with  me,  and  is  not 
expected  to  live  many  days — it  is  impossible  for  him  to  recover. 
This  affair  has  put  me  to  much  expense  and  disappointment  in  realiz- 
ing  some  other  cash,  and  has  prevented  my  settling  with  you,  but  I 
certainly  shall  do  so  shortly,  and  I  trust*,  under  these  circumstances, 
that  no  expense  will  be  incurred  in  this  matter.  Had  it  not  been  for 
this  I  should  have  paid  before  now.    I  am,  Sec     Clarissa  Cock." 

The  bill  then  stated  that  Clarissa  Cock  insisted  that  the  settlement 
of  the  28th  of  June,  1838,  as  it  was  made  under  the  direction  of  the 
court  and  in  pursuance  of  the  deed  of  covenant  executed  by  her  hus- 
band, ought  to  have  secured  the  rents  and  profits  and  income  for  her 
separate  and  inalienable  use  during  her  coverture.  The  bill  then 
charged  that  J.  S.  Cock  and  his  wife  executed  the  settlement,  and  that 
she  acknowledged  it,  and  that  it  was  afterwards  enrolled ;  that  Clar- 

*  issa  Cock  being  a  ward  of  court,  married  while  an  infant,  upon  which, 
on  the  17th  of  November,  1830,  a  reference  was  directed  to  the  Ma- 
ster in  a  suit  of  Foxon  v.  Fozotij  who,  by  his  report,  which  was  after- 
wards confirmed,  had  approved  of  a  proposal  to  settle,  after  various 
deductions,  the  residue  of  9,0482.  7s.  consols,  part  of  the  property  of 
C.  Cock,  by  placing  it  in  the  names  of  trustees,  upon  trust  to  pay  the 
dividends  to  C.  Cock  for  her  sole  and  separate  use  for  life,  and  that 
John  Seymour  Cock  had  proposed  to  enter  into  a  covenant,  when  his 
wife  attained  twentv-one,  to  join  with  her  in  barring  her  estate  tail  in 
the  real  estates,  and  in  conveying  them  to  trustees,  for  the  life  of  C. 
Cook,  upon  trust  to  pay  the  rents,  &c.  to  her  for  her  life,  for  her  sepa- 
rate use. 

That  on  the  8th  of  June,  1831,  a  deed  was  executed  by  J.  S.  Cock 
and  his  wife,  by  which  the  residue  of  the  sum  of  9,048/.  75.  2(L  con- 
sols, was  assigned  to  Messrs.  Clark  &  Smart  as  trustees,  upon  trust 
to  pay  the  dividends  to  such  person,  during  the  life  of  C.  Cock,  as  she, 
notwithstanding  her  coverture,  and  as  if  she  was  sole  and  unmarried, 
should,  but  not  by  way  of  anticipation,  appoint,  and  in  default  thereof 
into  her  own  proper  hands  for  her  separate  use.  And  J.  S.  Cock  for 
himself,  his  heirs,  &c.,  and  for  his  wife,  covenanted  that  they  would 
suffer  a  recovery  of  the  moiety  of  the  estates  of  which  his  wife  was 
tenant  in  tail,  and  convey  the  same  to  Messrs.  Clark  and  Smart,  upon 

.  trust,  during  the  life  of  Clarissa  Cock,  to  pay  the  rents,  &c.,  to  such 
person  as  she  should,  notwithstanding  her  present  or  any  fnture 
coverture,  appoint,  and  in  default  thereof,  into  her  own  hands,  for  her 
separate  use. 

•The  bill  then  charged  that  the  Master's  report  ought  not  to  have 
contained  any  provision  restraining  G.  Cock  from  disposing  of,  or 
charging  by  anticipation,  the  interest,  dividends,  and  annual  produce, 
during  her  life,  to  accrue  on  tlie  consols  comprised  in  the  indenture 
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of  the  8th  of  June,  1831,  and  that  the  provision  contained  in  the  same 
indenture,  and  the  covenant  of  the  said  J.  S.  Cock,  ought  not  to  have 
provided  that  C.  Cock  should  be  restrained  from  disposing  of,  or 
charging  by  anticipation,  the  rents  and  profits  during  her  life  to  arise 
or  accrue  due  in  respect  of  the  estate  covenanted  to  be  settled.  That 
previous  to  the  grant  of  the  annuity,  Messrs.  Clark  and  Smart  pro- 
duced the  indenture  of  settlement  of  the  27th  and  28th  of  June,  1838, 
to  the  solicitors  of  the  company,  in  compliance  with  the  following 
letter  which  was  written  to  them  by  Mrs.  Cock : — 

• 

'*MRKh20,  1834. 

<^  Gentlemen,  —  I  shall  be  obliged  if  you  will  allow  Messrs.  Clarit, 
Davidson,  and  Brown  to  inspect  the  indenture  of  settlement  of  the 
27th  and  28th  of  June,  1834.     I  am,  yours,  &c.  C.  Cock." 

The  indentures  of  lease  and  release  were  prepared  in  1834,  and 
were  tendered  to  C.  Cock  for  acknowledgment  and  execution,  but  she 
declined  to  execute  the  deeds ;  and  the  Master  of  the  Rolls,  on  the 
3d  of  December,  1835,  first,  and  afterwards  the  Lord  Chancellor,  on 
the  27th  of  April,  1836,  refused  to  make  any  order  to  compel  her  to 
execute  the  deeds^  but  that  she  afterwards  executed  the  same  deeds 
on  the  27th  and  28th  of  June,  1838,  and  again,  in  consequence  of  aa 
informality,  on  the  27th  and  28th  of  October,  1841,  and  they  were 
enrolled  on  the  3d  of  November,  1841. 

The  bill  also  charged  that  C.  Cock  ought  not  to  be  allowed  to  set 
up  any  proceedings  in  the  suit  of  Foxon  v.  JFbxon,  of  which  the  plain- 
tifTs  had  not  notice  previous  to  the  date  of  the  several  securities,  to 
the  prejudice  of  the  plaintiffs  or  the  company. 

Mrs.  Cock,  by  her  answer,  said,  that  on  the  27th  of  September, 
1830,  the  time  of  her  marriage,  she  was  a  ward  of  court,  under  twenty- 
one  years  of  age,  and  that  the  income  of  her  ,  property  was  to  have 
been  settled  to  her  separate  use ;  that  she  was  tenant  in  tail  of  the 
real  estates,  and  that  the  real  effect  of  the  proceedings  in  the  suit  of 
Foxon  V.  Foxon  was,  that  the  estates  were  to  have  been  settled  upon 
her  for  life,  and  were  to  be  inalienable  during  the  coverture,  and  that 
it  was  the  duty  of  the  trustees  to  have  seen  that  done ;  that  the  set- 
tlement was  not  duly  acknowledged,  and  was  not  enrolled  until  the 
3d  of  November,  1841 ;  that,  at  the  request  of  Mr.  Boast,  she,  in  the 
lifetime  of  her  husband,  executed  certain  deeds,  but  that  no  money 
was  paid  or  tendered  to  her,  save  on  the  last  occasion,  when  Mr. 
Davidson  held  out  to  her  a  1,000/.  note,  and  said,  <'  it  is  a  mere  mat- 
ter of  form,"  and  that  upon  her  saying,  '<  you  never  did  that  before," 
he  withdrew  it,  and  handed  to  Mr.  Boast  a  debtor  and  creditor  ac- 
count, claiming  33R  16^.  2cL  for  arrears  of  annuities;  that  she  had 
learnt  that  he  had  deducted  that  amount,  and  paid  only  668/.  3^.  lOdL 
to  D.  Boast ;  that  the  consideration  for  the  whole  of  the  annuities 
was  paid  to  D.  Boast,  who  negotiated  the  whole  of  the  transaction, 
and  was  the  contracting  party,  as  on  each  occasion  he  had  executed 
warrants  of  attorney  to  secure  the  payment  of  the  annuities  upoa 
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which  judgment  had  been  entered  up  and  execution  iesued ;  that  she 
had  only  bHeen  required  to  join  as  a  surety  for  Mr,  Boast,  but  that  the 
plaintifte  subsequently  resorted  to  her  for  payment,  though  they  knew 
that  she  was  not  to  derive  any  benefit ;  that  the  plaintiffs  procured 
and  were  priyy  to  D.  Boast  getting  her  to  execute  the  deeds,  though 
she  did  not  understand  and  had  not  the  means  of  understanding  them ; 
that  none  of  the  deeds  or  any  draft  of  them  were  ever  perused  by  any 
solicitor  on  her  behalf,  neither  were  they  explained  to  her,  save  that 
the  first  was  read  in  the  ofiice  of  Mr.  Stafford,  the  solicitor  of  Mr. 
Holt,  whose  deed  she  also  questioned,  but  that  she  did  not  under- 
stand it,  and  did  not  think  it  necessary  that  she  should,  as  she  never 
had  any  intention  that  the  deed  shoidd  affect  her  income  under  the 
settlement,  and  never  thought  it  would  be  affected  during  her  cover- 
ture ;  that  the  plaintift  had  notice  of  all  the  deeds  and  orders  under 
the  suit  of  Foxen  v.  Foxen;  that  she  had  only  lately  been  informed 
that,  when  she  executed  the  deeds,  divers  sums  of  money  had  been 
deducted  from  the  sums  paid  to  Mr.  Boast ;  that  in  1847  she  had  lent 
him  half  a  year's  rents,  315Z.  8^.  7d.,  which  he  sent  to  Mr.  Davidson, 
and  that  she  subsequently  lent  him  1082. 14^.,  all  which  he  had  repaid. 
The  bill  in  Cock  v.  Clark  stated  the  whole  of  the  orders  in  Foxon 
V.  Fozon^  and  the  deeds  executed  under  them,  including  those  of  the 
27th  and  28th  of  June,  1838 ;  that  D.  Boast  was  a  surgeon  and  the 
medical  attendant  of  Mrs.  Cock's  family ;  that  he  had  negotiated  the 
separation  between  herself  and  her  husband  in  1836,  and  was  a 
trustee  of  the  separation  deed,  and  as  such  was  in  the  habit  of  receiv- 
ing the  plaintiff's  income  or  portions  thereof,  and  of  paying  to  her 
husband  an  annuity,  secured  to  him  by  the  separation  deed,  and  that 
from  his  position  in  her  family  he  had  gr^at  influence  over  her ;  that 
he  had  induced  her  to  execute  the  annuity  deeds,  without  her  under- 
standing them,  and  that  he  was  never  employed  and  never  acted  as 
her  agent  to  negotiate  or  sell  any  annuity,  or  for  any  like  purpose,  and 
that  she  derived  no  benefit  from  the  purchase.  It  then  reiterated  the 
statements  of  the  retention  of  parts  of  the  consideration  money  for 
the  annuities,  and  insisted  that  they  did  not  affect  her  life  interest, 
and  that  the  estate  ought  to  be  considered  as  settled  to  her  separate 
use  inalienably,  and  so  that  she  could  not  sell  or  anticipate  the  income, 
and  that  the  deeds  of  the  27th  and  28th  of  June,  1838,  were  ineffectual 
to  pass  her  interest  in  the  estates,  inasmuch  as  they  were  prepared  in 
1834,  and  were  ineffectually  executed  in  1838,  and  were  not  properly 
acknowledged,  and  were,  not  enrolled  until  the  3d  of  November,  184L 

Stuarty  Lloyd^  and  Pirie^  for  the  plaintiffs  in  the  suit  of  Blaikie  v. 
Clark, 

Elmsky  and  Piggotiy  for  Messrs.  Clark  and  Smart,  insisted  that 
they  were  not  responsible  for  the  rents  which  had  been  received  by 
Mrs.  Cock,  after  notice  to  them,  and  that  they  had  not  committed 
any  breach  of  trust 

R.  Palmer  and  Cairns^  for  Mrs.  Cock.    There  are  two  legal  de- 

32* 
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fences  to  this  suit  and  two  equitable :  the  legal  grounds  are,  first,  that 
the  deeds  conveying  the  estate  to  the  separate  use  of  Mrs.  Cock  are 
void,  and  that  she  is  now  tenant  in  tail  of  those  estates ;  and,  secondly, 
that  the  annuities  are  void  under  the  53  Geo.  3,  c  141,  and  particu- 
larly the  last  two,  on  the  ground  that  a  portion  of  the  consideration 
was  retained.  The  suit  of  Cock  v.  Clark  is  for  a  rectification  of  the 
settlement  The  equitable  grounds  of  defence  are,  that  the  whole  of 
the  transactions  were  a  fraud  committed  by  Mr.  Boast  on  this  lady ; 
he  was  a  trustee  of  the  deed  of  separation  between  her  and  her  hus- 
band; he  was  also  her  private  medical  adviser,  and  she  resided 
in  the  same  place  with  him ;  the  complainants  were  aware  of  these 
circumstances,  and  at  the  request  of  Mr.  Boast  they  advanced  money 
to  him  for  his  own  purposes ;  and  in  order  to  induce  her  to  execute 
the  deeds,  he  told  her  that  some  remote  interest  only  under  the  set- 
tlement would  be  affected  by  the  securitv.  Mr.  I)avidson,  firom  the 
beginning,  had  a  full  knowledge  of  all  these  circumstances.  Upon 
the  last  two  transactions  large  deductions  were  made  from  the  con- 
sideration  money,  and  on  each  occasion  they  took  both  covenants  and 
warrants  of  attorney  from  Mr.  Boast  to  secure  the  payments ;  they 
entered  up  judfifment  upon  the  latter,  and  it  was  hot  until  they  found 
Mr.  Boast  insolvent  that  they  applied  to  Mrs.  Ck>ck.  The  transaction 
with  Mr.  Holt  was  similar  in  all  respects  to  those  that  followed ;  there 
was,  however,  an  end  of  that  The  whole  of  the  deeds  purport  to 
charge  the  income  in  the  funds  which  she  could  not  anticipate :  the 
deeds  could  not  affect  them,  and  it  was  but  reasonable  for  Mrs.  Ck>ck 
to  suppose  that  they  could  not  affect  the  rents  and  profits  of  the  real 
estate.  As  to  Mr.  Stafford,  he  was  the  solicitor  of  Mr.  Holt ;  his 
interest  was  to  get  what  was  due  to  him.  Was  he  likely  to  say,  ^  this 
is  a  transaction  you  ought  lo  inquire  into  ?  "  It  was  irreconcilable 
with  his  dutv  to  Mr.  Holt  There  should  have  been  some  disint^ested 
person  to  advise  her,  that  the  power  to  anticipate  was  doubtful ;  but 
had  he  done  this,  he  would  have  destroyed  the  deed  he  had  previously 
prepared  for  Mr.  Holt  When  requested  by  Mr.  Boast,  the  solicitors 
of  the  plaintiffs  refused  to  act  for  Mrs.  Cock,  but  they  readily  acquiesced 
in  the  appointment  of  Mr.  Stafford,  who  was  in  precisely  the  same 
position  as  themselves.  It  is  most  important  to  know  precisely  what 
the  nature  of  his  explanation  to  Mrs.  Cock  was :  had  he  been  present 
upon  the  subsequent  transactions  he  would,  no  doubt,  have  said  she 
understood  each,  but  the  circumstance  of  her  having  executed  a  pre- 
vious deed  is  no  reason  why  a  solicitor  should  be  dispensed  with  upon 
the  last  three  transactions.  It  was  upon  each  of  these  that  declara- 
tions were  required  firom  Mrs.  Cock ;  she  was  made  to  declare,  under 
the  5  &  6  WilL  4,  c.  62,  that  she  had  executed  no  deeds  but  those 
mentioned,  without  knowing  what  in  such  declaration  was  stated  to 
be  the  effect  of  such  deeds.  Upon  the  third  transaction  they  deducted 
from  the  consideration  not  only  the  arrears  of  the  previous  annuities, 
with  interest,  but  also  the  premium  for  insuring  the  life  of  Mr.  Boast, 
and  the  charges  of  the  plaintiffs'  solicitor.  It  is  clear  that  Mr.  Boast 
was  the  principal  in  the  transaction,  and  that  they  looked  to  him  for 
payment;  and  that  the  insurance  company  was  not  content  with 
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insuring  the  life  of  the  cestui  ^le  vie.  Upon  the  fonrth  transaction 
Mr.  Davidson  produced  a  similar  account  and  made  similar  deduc- 
tions. But  a  party  in  a  fiduciary  position,  who  sets  up  any  advan- 
tage to  himself  as  against  a  woman,  must  prove  that  it  was  entirely 
voluntary,  a;id  that  every  assistance  was  given  to  her ;  and  this  prin- 
ciple applies  equally  to  a  third  party,  who  was  aware  of  the  fact  that 
he  was  dealing  with  a  party  possessing  great  influence  in  consequence 
of  a  fiduciary  and  conndential  position,  who  was  to  derive  a  benefit 
from  the  transaction.  Archer  v.  Hudson^  7  Beav.  551 ;  MaiUand  v. 
Irving^  15  Sim.  437 ;  Cook  v.  LamoUe^  21  Law  J.  Rep.  (n.  s.)  Chanc. 
371 ;  s.  c.  11  Eng.  Rep.  26.  The  general  principle  is  stated  in  Hunter 
v.  Atkins^  3  Mvl.  &  K.  JL13 ;  and  Mr.  Boast  comes  within  the  class 
referred  to.  The  last  two  annuities  must  be  void  under  the  53. Geo. 
3,  a  141,  s.  6.  Deductions  were  made  for  arrears  and  previously  exist- 
ing debts.  WxUiamson  v.  Ooold^  1  Bing.  234,  316 ;  s.  c.  7  B.  Moore, 
579 ;  8  B.  Moore,  109 ;  QarUm  v.  Chamjmeys,  1  Bing.  287 ;  s.  c.  8  B. 
Moore,  302.  The  acts  of  an  agent  ought  to  be  before  the  court,  and 
any  money  coming  to  him  is  a  return  within  the  meaning  of  the  act 
Henry  v.  Taylor^  3  Bing.  177.  Then,  again,  the  deeds  disentailincr 
the  estate  are  void  for  want  of  enrolment,  and  passed  no  estate.  3 
k  4  Wm.  4,  c.  74,  ss.  15,  40,  41,  77 ;  and  but  for  the  act,  she  had  no 
power  to  convey.  So  far  as  it  was  the  act  of  the  husband  it  was 
good,  but  the  parties  here  are  entitled  to  treat  as  a  nullity  that  which 
can  have  no  operation  in  law.  Shep.  Touch*  60.  The  husband's  act, 
apart  from  his  wife,  is  altogether  informal,  so  that  the  estate  tail 
remains  in  his  wife.  Will  the  court,  then,  rectify  the  settlement  ? 
Mrs.  Cock  was  a  ward  of  court.  The  husband  made  proposals  for  a 
settlement  which,  as  regarded  the  income  of  the  real  and  personal 
estate,  were  identical.  The  court  approved  of  the  proposals ;  but  the 
deed  of  the  8th  of  June,  1831,  introduced  the  distinction.  The  refer- 
ence to  the  Master  was  to  settle  a  deed  in  pursuance  of  the  proposals, 
and  this  settlement  was  executed  under  duress  arisinj^  from  lear  of  an 
attetchment  The  deeds,  therefore,  ought  to  be  rectified. 
Dent  V.  Bennett^  7  Sim.  539 ;  Aheame  v.  Hogan^  Dru.  326. 

The  Master  of  the  Rolls.  There  lure  four  grounds  stated  for 
the  reUef  sought  in  the  cross-suit.  Two  are  legal  and  two  are  equita- 
ble ;  and  one  of  the  equitable  grounds  which  has  been  principally 
argued  is,  that  there  is  reason  for  setting  aside  this  transaction  on  the 
ground  either  of  fraud  or  misrepresentation,  or  of  undue  influence,  of 
which  the  company  had  notice.  The  burden  of  proof  undoubtedly, 
in  a  case  where  one  person  gains  a  great  advantage  over  another  by 
any  thing  which  is  in  the  nature  of  a  voluntary  instrument,  throws 
upon  the  person  who  receives  that  benefit  the  necessity  of  showing 
that  it  is  a  fair  and  honest  transaction;  and  though  this  court  never 
prevents  one  person  from  being  the  object  of  the  voluntary  bounty  of 
another,  yet  it  must  be  shown  that  the  bounty  was  purely  voluntary, 
and  not  affected  by  any  undue  influence,  coercion,  or  misrepresenta- 
tion. This  transaction,  on  the  face  of  it,  is  a  purchase  for  valuable 
consideration.    It  is  a  purchase  by  the  plaintiff  of  an  annuity  from 


380       COURTS  OF  CHANCERY,  1853. 

Blaikie  v.  Ciaik.    Cock  v.  CUit. 

the  defendants,  or  rather,  from  the  pkintiffs  in  the  first  sait,  by  the 
plaintiff  in  the  second  suit.  On  the  form  of  the  transaction,  therefore, 
it  is  like  any  other  purchase  for  value ;  and  the  person  who  says  that 
it  was  unfair,  or  a  transaction  in  which  the  person  who  sells  the  annuity 
ought  not  to  be  bound,  is  bound  to  impeach  it ;  the  burden  of  proof, 
therefore,  in  the  first  instance,  lies  on  the  plaintiff,  Clarissa  Cock.  It 
may  happen  that  evidence  mav  be  given  to  shift  that  burden  and 
throw  it  upon  the  plaintiffs  in  the  first  suit,  to  show  that  it  is  a  valid 
and  bond  fide  transaction ;  but  fraud  and  misrepresentation  by  the 
plaintiffs  is  not  alleged  or  attempted  to  be  proved.  The  case  made,  is, 
that  Mr.  Boast  was  a  person  placed  in  such  a  relation  towards  the 
plaintiff,  Mrs.  Cock,  that  he  had  an  undue  influence  over  her,  and 
could  persuade  her  to  join  with  him  in  a  transaction  beneficial  to  him 
and  to  the  Aberdeen  Assurance  Company,  and  that  the  company 
having  notice  of  that  were  bound  not  to  take  any  advantage,  but  to 
see  that  any  thing  this  ladv  did  was  done  free  nom  any  influence, 
and  with  a  deliberate  and  clear  knowledge  of  what  she  was  about 

The  cases  of  Archer  v.  Hudson^  and  Maiiland  v.  Lrving'y  establish 
that,  in  a  transaction  in  which  all  the  parties  gain  an  advantage  at 
the  expense  of  the  volunteer,  it  is  the  bounden  duty  of  the  persons 
who  gain  that  advantage  to  show  that  the  volunteer  fully  and  com- 
pletely understood  what  he  was  about ;  but  neither  Archer  v.  JBiuison 
nor  Maitland  v.  Irving'  were  cases  of  a  purchase  for  valuable  conside- 
ration ;  they  were  cases  in  which  the  money  had  been  already  lent  to 
the  original  debtor  by  the  creditor ;  who,  nnding  the  security  impei^ 
feet,  gains  a  distinct  and  manifest  advantage  from  the  silence  and 
junction  in  the  security  of  the  volunteer,  who  gains  no  benefit  With- 
out, therefore,  saying  that  they  would  not,  the  same  observations  do 
not  apply  in  the  case  of  a  band  fide  purchase  in  the  first  instance,  for 
value,  because  a  person  ^ins  no  advantage  by  a  purchase,  if  fair,  and 
would  abstain  from  makmg  it  unless  the  party,  to  give  validity  to  the 
transaction,  had  thought  fit  to  join';  it  is  very  different  from  Archer  v. 
Hudson  and  Maitland  v.  Irving'.  In  the  latter  case  the  bankers,  who 
were  the  defendants,  h&d  said  to  Mr.  Donald  Maclean,  ^  We  will  not 
advance  this  money  to  you  unless  Miss  Maitland  will  join  as  your 
security,"  and  they,  knowing  the  relative  position  of  guardian  and 
ward,  afterwards  took  advantage  of  her  bemg  persuaded  by  him  to 
join  in  the  security  to  them.  I  do  not  say  the  court  would  not  act 
in  the  same  way  in  both  cases ;  but  there  is  a  difference,  to  th6  ad  van- 
tage  of  the  persons  who  have  advanced  their  money  on  this  security. 
The  distinction  is  obvious  between  a  person  who  advances  his  money 
upon  a  security  contracted  for,  and  a  person  who  joins  with  the  debtor, 
and  says,  ^  I  will  not  advance  the  money  unless  you  give  me  good 
security ; "  in  the  last  case,  if  the  surety  were  connected  with  or  rela- 
ted to  the  party,  and  this  was  known,  it  might  set  aside  the  transac- 
tion, unless  it  could  be  shown  that  the  person  who  advanced  the 
money  had  previously  thought  it  his  duty  to  inquira  into  all  the  pos- 
sible relations  between  those  persons.  I  think,  therefore,  there  is  a 
plain  distinction  between  the  two  cases. 

I  assume  this  to  be  a  simple  case  in  which  the  tensactioQ  is  tot 
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adequate  value,  and  leave  out  of  consideration  any  questions  relating 
to  notice  generally.  Looking  at  this  case  as  annuity  transactions  are 
generally  regarded  in  this  court,  it  does  not  appear  that  any  inordi- 
nate amount  of  interest  was  obtained  :  something  under  8/.  per  cent 
was  the  total  amount ;  and  against  that  must  be  put  the  premium  for 
insuring  the  life  of  the  ceslui  qvLe  vie ;  it  is  manifest  this  is  not  one 
of  those  cases  which  the  court  is  frequently  compelled  to  support, 
though  it  does  so  reluctantly  because  it  sees  that  advantage  has  been^^ 
taken  of  the  grantor  of  the  annuity.  But,  assuming  it  established 
that  Mr.  Boast  was  the  real  person  who  benefited  by  this  transact 
tion,  and  who  received  the  money  from  the  assurance  company,  —  and  • 
assuming  it  also  established,  which  I  think  it  is,  that  either  the  assur- 
ance company  knew,  or  ought  to  have  had  presented  to  them,  and 
had  the  means  of  knowledge  within  their  own  power,  that  this  gen- 
tleman was  the  confidential  medical  adviser  of  this  lady,  and  also 
that  he  was  her  intimate  friend  and  managed  her  affairs,  it  does  not 
appear  to  me  that  this  lady  was  under  such  a  degree  of  influence 
from  Mr.  Boast  as  to  make  her  incompetent  to' act  in  a  matter  which 
he  disapproved  of,  or  in  which  she  would  have  acted  as  a  woman 
having  a  distinct  and  separate  power  of  judging  for  herself  as  if  she 
were  9i  feme  sole*  I  have  not  observed  any  such  evidence,  and  cer- 
tainly not  if  the  evidence  of  Mr.  Boast  is  taken  into  consideration. 
Even  if  all  those  points  were  established,  the  court  does  not  forbid  a 
person  in  the  situation  of  Clarissa  Cock  from  doing  that  which  she 
might  think  fit  to  do  deliberately  with  her  eyes  open,  when  the  act  is 
not  influenced  by  any  other  person. 

In  this  case,'the  evidence  establishes  that  upon  the  first  transac- 
tion she  knew  distinctly  what  she  was  about.  Mr.  Staflbrd  acted  as 
her  solicitor;  it  is  stated  that  he  acted  also  as  the  solicitor  of  Mr. 
Holt  and  Mr.  Boast ;  and  it  is  stated  that  his  interest  as  solicitor  of 
Mr.  Holt  was  opposed  to  hers :  but  I  am  not  clear  that  it  is  so.  If  » 
the  annuity  to  Mr.  Holt  was  a  good  and  bond  fide  annuity,  and  one 
that  could  not  be  impeached,  it  is  by  no  means  dear  that  Mr.  Holt 
might  not  have  preferred  the  annuity  to  be  continued.  He  got  a 
much  larger  amount  of  interest  for  his  money  than  the  assurance 
company  paid ;  for  he  got  10^.  per  cent  Mr.  Holt  thought  his  seco- 
rity  was  valid,  and  that  it  could  not  be  impeached,  and  Mr.  Stafford 
was  of  the  same  opinion ;  and  the  result  is,  that  the  interests  of  all 
parties  to  this  transaction  were  not  opposed,  and  Mr.  Staflbrd  assert- 
ed in  the  most  unequivocal  manner,  in  his  evidence,  that  he  distinctly 
and  deliberately  explained  every  part  of  the  transaction  and  every 
part  of  the  deed  to  this  lady.  It  was  not  merely  read  over  to  her : 
the  reading  a  deed  to  a  person  not  acquainted  with  legal  matters  is 
never  so  satisfactory  as  an  explanation.  A  deed  may  be  read  to 
unlearned  persons,  without  their  understanding  much  about  it ;  and 
it  frequently  happens,  even  to  the  court,  when  a  clause  in  a  deed  is 
read,  that  it  is  some  time  before  the  effect  can  be  comprehended  even 
with  the  aid  of  counsel,  who  are  daily  found  to  be  of  the  utmost 
assistance  to  the  court  *  But  he  distinctly  says  that  he  explained  the 
deed.    It  was  not  very  difficult  of  explanation :  the  only  fact  to  be 
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aaceitained  was,  were  the  rents  of  her  estate  to  be  ihade  immediately 
liable  for  the  payment  in  case  Mr.  Boast  did  not  pay  the  annuity  ? 
The  deed  is  clear  and  distinct  u|>on  the  subject;  and  Mr.  Stafibrd 
could  not  have  explained  it  to  this  lady  unless  he  had  explained  to 
her  that  which  was  perfectly  intelligible;  and  be  could  not  have 
omitted  it  and  give  the  evidence  he  has  done,  without  being  peijured 
I  have  no  doubt,  therefore,  that  Mr.  Stafford  speaks  the  truth.  He 
had  no  motive  or  interest,  and  unless  it  was  contradicted  by  other 
circumstances,  I  should  not  doubt  the  evidence  of  a  witness  —  a 
respectable  witness  —  who  comes  forward  to  testify  to  a  matter  of 
this  description. 

Mr.  Boast's  evidence  is  to  this  effect,  and  is  of  the  most  singular 
description.  He  states  that  he  did  explain  the  whole  matter  to  her, 
and  to  the  same  effect,  as  appears  by  the  evidence  of  Mr.  Stafford ; 
but  that  he  told  her  that,  by  a  rule  of  law,  she  being  a  married  womaBy 
tills  would  be  a  mere  delusive  security  to  the  assurance  company, 
and  that  they  could  not  make  her  estate  available ;  sO|that  she  under* 
stood  the  matter,  as  it  appeared  on  the  deed,  is  perfectly  confirmed 
by  Mr.  Boast's  evidence.  But  if  I  am  to  believe  the  whole  of  his 
evidence,  which  I  shall  be  very  reluctant  to  do,  it  would  be  that  be 
had  induced  her  to  believe  that,  by  joining  with  him,  they  could,  in 
&ct,  commit  a  fraud  upon  the  assurance  company,  and  under  color 
of  giving  security,  give  no  security  at  all.  If  that  were  the  transac- 
tion, I  should  not  think  she  was  entitled  to  much  assistance  from  this 
oourt 

But  the  rest  of  the  transaction  confirms  me  in  the  view  that  she 
understood  its  nature ;  for  not  only  do  the  two  letters  from  Mr.  David- 
son, of  the  4th  of  November,  1844,  and  the  14th  of  November,  1846, 
on  the  appliaation  for  payment  of  money,  expressly  state  that  her 
rents  are  to  be  applied,  but  they  seem  to  have  caused  no  surprise 
whatever  in  her  mind;  nor  do  her  letters  of  the  2d  of  August  and 
the  5th  of  September,  1847,  express  any  surprise  at  her  being  called 
upon  to  pay  the  annuity,  but  they  clearlv  express  a  desire  to  have 
some  time  for  the  purpose  of  being  enabled  to  do  so.  The  debtor 
and  creditor  account  which  contains  an  account  of  the  transaction 
before  the  fourth  annuity  was  granted,  showing  that  a  sum  of  315L 
8t.  Id.  was  paid  with  her  consent  from  the  tenants  to  the  assurance 
company,  also  seems  to  confirm  that  view  of  the  case.  There  is  no 
distinct  evidence  of  the  time  when  this  document  came  into  her  pos- 
session, but  she  must  then  have  known  that  contemporaneously  with 
this  document  sums  of  money  were  paid  to  Mr.  Boast;  she  must 
have  seen  that  it  was  not  consistent  that  the  money  should  have  been 
paid  to  the  assurance  ofiice,  as  money  paid  by  the  assurance  office,  to 
Mr.  Boast  Her  own  statement  respecting  this  transaction,  in  her 
answer,  where  she  speaks  of  supposing  that  she  was  to  be  the  surety, 
also  confirms  the  other  view  of  the  case.  Upon  the  result  of  the  evi- 
dence, I  have  arrived  at  the  conclusion  that  this  lady  knew  and 
understood  what  she  was  about  when  she  executed  the  annuity  deed 
in  1844.  It  also  appears  that  a  distinct  and  separate  solicitor  was 
employed  for  her  in  the  annuity  previously  granted ;  and  I  have  no 
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doubt  if  that  annuity  had  been  in  contest  in  this  sait,  it  would  not 
have  been  possible  to  impeach  it,  provided  there  was  nothing  else 
than  what  appears  before  me. 

With  respect  to  the  three  subsequent  annuitiesi  she  does  not  appear 
to  have  had  any  distinct  and  separate  solicitor.  With  respect  to  the 
fourth  annuity,  there  is  that  parenthetical  expression  to  which  my 
attention  was  called,  but  upon  which  I  do  not  place  much  reliaocei 
because  Mr.  Davidson  was  the  solicitor  and  agent  acting  for  the 
assurance  company.  He  expressly  states  that  he  explained  each 
of  these  transactions  to  her,  and  that  he  told  her  they  were  exactly 
the  same  as  the  former.  They  happened  in  three  consecutive  years, 
and  are  in  all  respects  like  the  first :  and  this  transaction  being  fully 
explained  to  her,  sh^  must  be  taken  to  have  understood  the  others ; 
and  the  circumstanc^that  Mr.  Boast  was  her  intimate  medical  advi- 
ser, that  he  had  with  another  eentleman  negotiated  the  terms  of  sepa- 
ration from  her  husband,  and  that  she  was,  though  I  am  not  sure  of 
the  fact,  residing  with  him,  or  at  all  events  in  the  neighborhood  of 
bis  residence,  and  that  being  a  lady  in  infirm  health  she  relied  much 
upon  the  assistance  and  medical  advice  of  this  gentleman,  is  insuffi- 
cient to  counterbalance  the  direct  testimony  of  her  understanding  this 
matter,  in  the  -absence  of  any  thing  like  undue  persuasion  or  undue 
coercion  to  induce  her  to  execute  thid  deed  If  the  matter  stood 
there  alone,  I  should  be  bound  to  give  the  plaintiffs  in  the  first  suit  a 
decree,  and  to  refuse  the  pleuntiff  a  decree  in  the  cross  suit 

It  is  then  stated  that  the  title  to  the  real  estates  was  such  that 
this  lady  was  under  an  inability  to  contract;  that  she  was,  not* 
withstanding  the  deeds  which  were  executed,  tenant  in  tail,  and  that, 
during  her  husband's  life,  she  could  not  enter  into  any  contract  what* 
ever  affecting  her  estate ;  and  if  she  was  tenant  in  tail)  undoubtedly 
that  would  be  so.  It  is  sitated  that  this  must  be  taken  upon  the  deeds 
of  1838  and  1841.  Assuming  that  the  deed  of  1838  was  in  force, 
and  that  the  deeds  of  1841  were  of  no  avail,  the  effect  would  be  that 
under  that  deed  she  would  have  taken  an  estate  for  her  separate  use 
during  coverture,  and  her  contract  would  have  bound  that  estate  dur- 
ing the  coverture,  but  not  beyond  it.  But  I  do  not  go  into  those 
circumstances,  there  is  a  higher  principle,  which  precludes  the  possi- 
bility of  that  question  arising.  This  was  the  case  of  a  ward  of  court 
who,  committing  a  contempt,  (which,  though  an  infant,  she  might 
do,)  marries,  upon  which  the  court  directs  what  settlement  shall  be 
executed  to  secure  the  property  of  its  ward.  The  court  compels  the 
husband  to  enter  into  a  covenant  in  1831,  detailing  the  manner  in 
which  his  wife,  when  she  attains  the  age  of  twenty-one  years,  shall 
settle  the  whole  of  this  property.  When  she  attains  twentv-one,  the 
court  directs  the  husband  and  the  lady  to  execute  a  settlement,  in 
conformity  with  the  direction.  It  appears  (assuming  the  whole  of 
the  argument  to  be  correct)  that  by  some  informality  that  has  not 
been  done ;  but  that  the  parties  from  that  time  down  to  the  present 
have  acted  upon  it  as  if  it  had,  and  with  (as  must  be  assumed)  a  full 
knowledge  of  the  circumstances  and  consequences  which  were  con- 
nected with  it    This  court  will  compel,  if  necessary,  that  to  be  done 
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which  it  directed ;  and  having  ordered  a  ward  of  court  and  her  hus- 
band to  execute  a  settlement,  it  will  not  permit  them  to  deal  with 
the  property  in  a  manner  other  than  that  in  which  the  court  has 
directed ;  and  that  consequently  the  husband,  if  living,  and  the  wife, 
are  bound  by  the  terms  of  that  settlement;  and  without  expressing 
any  opinion  upon  what  might  be  thought  proper,  the  court  would 
find  it  impossible,  in  any  case  where  it  deals  with  the  property  of  a 
ward  of  court,  and  the  husband  who  marries  her,  to  carry  into  effect 
its  orders,  or  to  prevent  them  being  laughed  at,  unless  it  held  this 
doctrine.  I  am.  of  ofunion,  therefore,  that  this  ladv  having  treated 
herself  as  if  she  had  the  estate  expressed  in  the  settlement  executed 
in  1841,  and  having  dealt  with  these  persons  upon  that  footing,  can- 
not now  repudiate  that  transaction ;  and  that,  living,  to  some  extent, 
an  estate  for  her  separate  use  during  the  co^rture,  and  being,  in 
respect  of  that,  and  of  what  the  court  directed  to  be  done,  ^feme  sole 
—  having  dealt  with  these  parties  bond  fide  on  that  footing  and  on 
ihat  assurance,  she  cannot  now  repudiate  that  character  and  say  that 
the  acts  which  she  did  are  not  valid  and  binding  upon  her. 

This  also  is  not  a  case  in  which  the  court  will  rectify  the  settle- 
ment, or  at  all  events,  it  will  not  exclude  the  rights  of  the  assurance 
company  with  whom  she  has  dealt  Bv  her  letter  she  referred  the 
solicitors  of  the  assurance  company  to  her  trustees  to  see  the  settle- 
ments, and  she  induced  the  plaintiffs  to  act  on  .the  foundation  of  their 
being  correct  and  accurate,.  It  would  be  a  most  singular  doctrine  if 
this  court  were  to  hold  that  persons  who  had  dealt  with  other  partiesi 
whose  rights  were  determined  by  a  settlement  directed  by  the  Court 
of  Chancery,  could  afterwards  be  told,  ^  You  must  perceive  that  the 
'  court  made  a  mistake ;  that  it  has  done  wrong,  and  thereby  you  had 
notice  from  the  beginning  that  the  court  would  set  this  right ;  and 
therefore  you  are  to  be  deprived  of  that  which  you  have  purchased 
bond  fide  for  valuable  consideration."  If  the  fact  of  not  impugning 
the  rectitude  of  the  decisions  of  the  Court  of  Chancery,  or  the  acts 
it  has  directed  to  be  done,  were  to  be  visited  on  persons  who  deal 
on  the  faith  of  those  acts  or  those  decisions  being  accurate,  the 
most  grievous  evils  would  arise  with  respect  to  all  the  transactions 
of  society ;  it  would  be  directly  opposed  to  every  principle  on  which 
this  court  acts  both  in  appeals  and  in  numerous  other  cases ;  such, 
for  instance,  as  where  a  person  bond  fide  .pays  money  to  an  executor 
who  may  afterwards  prove  to  be  a  person  not  entitled  to  have  probate 
of  the  will ;  and  many  cases  of^  the  same  description.  This  settle* 
ment,  therefore,  could  not  be  rectified,  with  any  view  to  affect  or 
exclade  the  interest  of  the  assurance  company. 

It  is  not  necessary  to  go  further  on  the  present  occasion.  I  doubt 
very  much  whether  the  court  would  rectify  the  settlement,  or  whether 
it  can  be  treated  as  a  case  in  which  there  was  a  mistake  or  miscar- 
riage. It  is  distinct  from  the  cases  referred  to,  where,  from  the  drop- 
ping of  a  limitation,  or  the  like,  an  error  may  be  apparent  on  the  face 
of  the  deed.  It  is  possible  to  conceive  that  this  court  in  many  cases 
may  think  it  an  evU  to  introduce  a  restraint  against  anticipation  on 
the  life  estate  of  the  wife.    It  so  happens  that  the  proposals  here 
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contained  no  restraint  against  anticipation.  It  is  stated  that  yoa 
niust  assume  they  were  intended  to  include  it ;  because  the  Master, 
in  following  those  proposals,  has  introduced  a  restraint  against  antici- 
pation, so  hx  as  relates  to  the  personal  estate.  But  why  might  it  not 
be  equally  urged  that  it  is  an  error,  and  that  because  he  omitted  it  in 
the  real  estate  he  ought  also  to  have  omitted  it  in  the  personal  estate, 
and  that  as  the  proposals  were  silent  on  that  matter,  they  ought  to 
govern  what  the  settlement  ought  to  be  ?  It  certainly  would  be  desi- 
rable in  most  cases  and  the  court  usually  does  introduce  a  restraint 
against  anticipation,  where  it  gives  an  estate  to  tiie  separate  use  of  a 
married  woman,  particularly  where  the  marriage  has  token  place  not 
under  the  sanction  of  the  court ;  but  there  may  be  various  circum* 
stances  which  may  induce  the  court  not  to  adopt  that  course. 

Upon  these  three  grounds  taken  together,  I  see  no  reason  whatever 
for  impeaching  this  transaction  or  for  setting  it«aside.  I  cannot  refrain 
from  saying,  upon  the  evidence  of  Mr.  Boast,  (of  which  a  very  discreet 
and  judicious  use  has  been  inade,)  that  it  appears  as  if  he  was  rather 
trying  to  repair  the  fi^ud  which  he  had  committed  on  this  lady,  by 
endeavoring  to  commit  another  upon  the  assurance  company,  with 
whom  he  himself  had  dealt. 

On  the  fourth  question,  respecting  the  retainer  of  a  part  of  the 
purchase-money,  it  appears  at  present,  that  upon  the  two  first  transac- 
tions the  evidence  is  distinct  and  clear,  that  the  whole  of  the  pur- 
chase-money was  paid  to  Mrs.  Cock ;  and,  therefore,  I  see  no  ground 
for  impeaching  those  transactions ;  but  on  the  two  subsequent  occa^ 
sions,  it  appears  to  me  at  present  that  there  is  matter  upon  which  I 
should  hear  a  reply. 

iZ.  Palmer.  The  argument  did  not  touch  the  questidh  whether  the 
articles  were  binding  upon  the  lady.  It  assumed  that  this  was  not 
decided  in  the  present  case.  In  Savill  v.  SaviU^  2  ColL  721,  it  was 
held  such  a  settlement  was  not  binding.  There  a  ward  who  married 
in  infancy  with  the  consent  of  the  court,  agreed  to  settle  her  real  and 
her  personal  estate,  and  she  having  died  before  a  fine  could  be  levied, 
her  heir  at  law  claimed  the  real  estate  against  the  settlement^  and 
was  held  entitled  to  do  so,  and  the  husband  was  recouped  out  of  the 
reversionary  interest  in  the  personal  estate,  the  value  of  the  wife's 
interest  in  the  real  estate. 

Stuarty  in  r^ply.  No  portion  of  the  consideration  was  retained  by 
the  plaintiffs.  The  company  were  to  have  the  security  both  of  Mrs. 
Cock  and  Mr.  Boast ;  they  stipulated  for  an  assurance  upon  both 
their  lives,  and  it  is  the  usual  course  for  the  purchasers  to  pay  the 
costs  of  the  securities.  Mootham  v.  Sbwy  7  Taunt  596 ;  Aston  v. 
OwinneUy  3  You.  &  J.  136 ;  Hard  v.  GirdlesUme,  6  Taunt  8 ;  HaU  v. 
Hawkins,  1  Jur.  235 ;  GirdUsUm^.  Allan,  1  B.  &  C.  61 ;  s.  c.  2  DowL 
&  By.  150 ;  Barber  v.  Oamson,  4  B.  &  Aid.  281. 

R.  Palmer,  in  reply,  in  Cock  v.  Qark.    In  the  cases  cited  tiiere  was 
previous  stipulation  upon  a  bond  fide  contract,  in  which  there  was  no 
VOL.  xviu  33 
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surprise  upon  the  party ;  but  in  this  case  there  are  charges  wrong  in 
principle,  which  show  a  pressure  on  the  part  of  the  grantees.  There 
IS,  however,  a  judicial  discretion  in  the  53  Greo.  3,  c.  141,  s.  6 ;  but  in 
the  cases  cited  the  sums  were  not  due. 

Southgate^  for  C.  F.  C.  Cock,  the  eldest  son  of  Mrs.  Cock,  the 
tenant  in  tail  under  the  deeds  of  the  27th  and  28th  of  June,  18^. 

The  Mastbr  of  the  Rolls.  I  know  of  no  reason  why  the  sepa- 
rate  estate  of  this  lady  should  bear  the  premiums  upon  the  policy 
assuring  the  life  of  Mr.  Boast,  and  there  are  also  other  objectionable 
items ;  but  having  a  discretion,  as  stated  in  Barber  v.  Oamson,  and 
agreeing  with  the  observations  in  Cook  v.  Tbtrer,  1  Taunt  372,  that 
it  is  to  be  exercised  to  set  aside  an  annuity  in  those  cases  only  where 
there  has  been  some  ^ct  amounting  to  actual  fraud  or  an  improper 
retainer,  and  having  regard  to  the  spirit  of  the  act  of  parliament,  I 
think  there  is  not  sufficient  to  induce  me  to  say  that  this  was  such  a 
retainer  of  the  consideration.  I  must,  therefore,  direct  an  account, 
and  make  it  a  condition  that  credit  shall  be  given  in  it  for  these  items, 
with  interest  upon  them  from  the  time  when  they  were  paid.  It  must 
also  exclude  the  compound  interest  taken  upon  the  arrears  of  the 
annuity,  as  that  was  not  justifiable.  My  decree  in  the  cause  of  BlaUde 
V.  Cloflrk  will  therefore  be  to  direct  an  account  of  what  is  due  to  the 
plaintiifs  upon  the  four  annuities,  with  compound  interest  and  interest 
upon  the  premiums  of  the' policy  of  assurance,  together  with  the  costs 
property  incurred  and  properly  retained ;  it  having  been  determined 
in  Maber  v.  JBobbSy  2  You.  &  C.  317,-that  costs  properly  incurred  may 
be  retained  at  the  time ;  and  if  they  were  not  paid  by  Mrs.  Cock,  then 
tiie  real  estate  must  be  made  liable ;  but  in  taking  such  account  the 
credit  I  have  mentioned  must  be  given  to  her. 

The  bill  in  Chck  v.  Clark  must  be  dismissed ;  but  as  I  consider 
there  was  some  foundation  for  the  relief  asked,  it  must  be  without 
costs;  but  Messrs.  Clark  &  Smart,  her  trustees,  niust  have  their  cost^ 
charges,  and  expenses. 

Extract  from  the  Decree.  ^  His  Honor  doth  declare  that  the  sum 
of  74/.  5s*  charged  against  Clarissa  Cock  for  the  premium  and  stamp 
on  a  policy  on  the  life  of  David  Boast,  and  the  four  sums  of  42. 75.  Id, 
3/.  25.  2d.y  11. 17s,  lOd.,  and  135.  Sd.  respectively  ^charged  against  C. 
Cock  for  interest  on  annuities  due  on  the  21st  of  July,  1846,  the  21st 
of  October,  1846,  the  21st  of  January,  1847,  and  the  21st  of  April, 
1847,  respectively  up  to  the  10th  of  June,  1847,  respectively,  were 
improperly  so  charged  against  C.  Cock." 

^^  And  that  for  the  sum  of  74/.  55.,  and  interest  thereon  from  the 
26th  of  April,  1846,  after  the  rate  of  51.  per  cent  per  annum,  and 
for,  &c.,  the  severed  other  sums  amdlmting  to  10/.  O5.  '6(2.,  and  interest 
thereon  at  the  same  rate  from  the  10th  of  June,  1847,  credit  ought  to 
be  given  to  her,  and  in  taking  the  account  of  what  is  due  to  the  Aber^ 
deen  Assurance  Company  upon  the  several  annuities,  it  is  ordered 
that  the  Master  do  give  credit  to  C.  Cock  for  the  said  sums  of  74L  5s. 
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and  lOZ.  Os,  6e2.,  with  interest  thereon  respectively  at  the  rate  of  5L 
per  cent,  per  annum  from  the  25th  of  April,  184d,  and  the  10th  of 
June,  1847,  respectiveiv  as  payments  by  her  made  in  part  discharge 
of  the  same  annuities.^  • 


Blakenet  v.  Dufaur.'  • 

.   KoTember  11, 1852. 

OostSi  SecurUpfor  —  Plaintiff  going  out  of  the  Jumdiction. 

Where  a  plaintiff  goes  out  of  the  jnritdiction,  pending  a  suit,  for  a  purpose  which  is  likelj 
to  keep  him  abroad  for  such  a  length  of  time  that  were  is  no  reasonable  probability  that 
he  wilt  be  forthcoming  when  the  defendant  may  hare  to  caU  npon  him  to  pay  costs,  the 
conrt  will  direct  him  to  giro  security  for  costs. 

In  this  case,  the  plaintiff  having  gone  out  of  the  jurisdiction,  the 
defendant  moved,  before  the  Master  of  the  Bolls,  that  the  plaintiff 
should  give  security  for  costs ;  and  that,  in  the  mean  time,  all  pro* 
ceedings  in  the  suit  fwhich  had  come  to  a  hearing,  and  in  which  a 
decree  for  an  account  had  been  pronounced  but  not  drawn  up,)^should 
be  stayed.  The  motion  was  opposed,  but  the  Master  of  the  Rolls 
made  the  order.    From  this  order  the  plaintiff  now  appealed. 

In  support  of  the  motion  in  the  court  below  and  of  the  oAler  at  the 
rolls,  affidavits  were  filed,  from  which  the  following  facts  appeared: — 
that  in  March,  1850,  when  the  suit  was  instituted,  thd  plaintiff  lived 
at  No.  19  Queen's  Road,  Regent's  Park,  London,  but  that  soon  after 
lie  went  to  lodge  in  Jermyn  Street,  St  James's,  and  that  subsequently 
he  went  to  Uve  at  Chiswick ;  that  during  this  period  a  petition,  under 
the  arrangement  clauses  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  had  been  presented  to  the  Court  of  Bankruptcy,  but  which 
produced  no  result ;  and  that  also,  during  this  period,  the  defendant 
and  others  employed  by  him  tried,  but  without  success,  to  find  the 
plaintiff;  that  the  defendant  was  informed  of  the  plaintiff  having  left 
England ;  and  that  some  months  afterwards  the  plaintiff  returned  to 
England  and  resided  at  Feltham  Cottages,  but  afterwards  removed 
to  his  former  lodging  in  Jermyn  Street,  and  thence  to  Vauzhall ;  that 
at  the  end  of  May,  1852,  he  left  England  for  Jersey,  where  he  arrived 
on  the  3d  of  June,  and  had  resided  there  ever  since ;  and  that  the 
defendant,  on  the  16th  of  July,  gave  notice  of  motion  for  the  29th 
that  security  should  be  given.  The  only  affidavit  on  behalf  of  the 
plaintiff,  in  opposition  to  the  motion,  was  made  by  his  sdiicitor,  simply 
stating  that  the  plaintiff  had  gone  to  Jersey  on  a  visit  to  his  sister 


1  See  Barber  v.  Thomasj  7  Com.  B.  Rep.  612. 
a  82  Law  J.  Bep.  (k.  b.)  Chaac  SS9 ;  17  Jar.  SS. 


988  COURTS  OF  CHANCERY,  185& 

Blafceney  v.  Dnfinr. 

and  the  deponent  believed  it  not  to  be  faiB  intention  to  reside  tiieie 
permanently,  for  that  the  deponent  had  seen  a  letter  written  by  the 
plaintiff,  in  which  he  expressed  his  intention  of  shortly  retorning  to 
London. 

EldertoHi  for  the  appellant,  said  that  the  evidence  in  support  of  the 
motion  for  secmity  failed  to  show  an  intention  on  the  part  of  the 
plaintiff  permanen&y  to  reside  abroad,  aqd  that  the  mere  fact  of  the 
plaintiff  going  abroad  was  not  sufficient  to  induce  the  court  to  require 
him  to  give  security.  Hoby  v.  HUchcocky  5  Ves.  699.  In  addition 
to\his,  there  was  the  evidence  of  the  plaintiff's  solicitcMr,  who  proved 
the  probability  of  the  plaintiff  coming  back  soon,  as  stated  in  the 
letter  which  the  deponent  had  seen. 

Smy^y  in  support  of  the  order  of  the  Master  of  the  Rolls.  The 
mere  fact  of  a  man  going  abroad  who  happens  to  be  a  plaintiff  in  a 
suit  is  admitted  to  be  insufficient  to  justify  a  defendant  in  calling 
upon  the  court  to  make  an  order  directing  that  security  be  given  for 
costs.  To  make  such  an  order  would  be  manifestly  absurd,  for  in 
that  case  no  man  whose  business  required  his  going  from  time  to 
time  and  only  for  short  periods  could  venture  to  attend  to  his  dutiesi 
lest,  being  a  plaintiff,  he  should  be  called  upon  to  give  security  for 
costs.  Neither  solicitors  nor  hamsters  who  happened  to  be  litigants 
in  cha^pery  could  venture  to  leave  the  country  for  the  long  vaeatiLon 
if  such  a  rule  existed. 

[Kniqht  Bruce,  L.  J.  The  plaintiff  arrived  in  Jersey  early  in  June, 
and  has  been  there  ever  since.  It  is  now  November,  and  although 
the  notice  of  motion  was  given  for  July  last,  it  is  not  irregular  nor 
unjust  to  look  at  subsequent  events  for  the  purpose  of  assisting  our* 
selves  in  arriving  at  a  just  conclusion  as  to  the  intention  of  an  act 
that  took  place  before.] 

A  very  different  conclusion  may,  however,  be  drawn  from  the  dr* 
oomstances  of  this  case  than  that  the  plaintiff  only  intends  a  temporary 
absence ;  he  is  embarrassed  in  his  circumstances,  he  keeps  out  of  the 
way,  evades  inquiries  and  cannot  be  found,  and  finally  he  goes  abroad; 
and  remaining  there  between  four  and  five  months,  the  inference  is 
irresistible  that  he  intends  permanently  to  reside  there,  and  therefore 
ought  to  give  security,  as  his  case  comes  within  the  rule  requiring 
such  security.     Weeks  v.  Cbfe,  14  Ves.  518. 

Elderton  was  heard  in  reply. 

Lord  Cranworth,  L.  J.  It  is  a  proposition,  upon  which  there 
cannot  be  a  doubt,  that  a  person  will  not  be  allowed  to  institute  a 
suit  who  is  permanently  resident  abroad  without  giving  security  for 
costs ;  and  the  same  rule  holds  where  a  plaintiff  goes  abroad  with 
the  intention  of  permanently  residing  there.  Whenever  security  is 
asked  for,  the  question  arises,  whether  the  party  is  resident  abroad  or 
not ;  and  the  answer  to  that  question  depends,  in  each  case,  upon  the 
interpretation  to  be  put  upo^  the  phrase,  <<  resident  or  permanently 
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resident  abroad."  If  it  is  imagined  to  mean  that  in  ho  case  is  a 
person  to  give  security  for  costs  unless  it  is  shown  that  he  intends  to 
end  his  days  abroad,  I  entirely  dissent  from  such  an  interpretation* 
That  is  not  the  meaning  of  the  phrase.  A  party  goes  to  reside  abroad 
within  the  meaning  of  the  rule,  who  goes  for  a  purpose  which  is  likely 
to  keep  him  abroad  for  such  a  length  of  time  that  there  is  no  reasona- 
ble probability  that  he  will  be  forthcoming  when  the  defendant  may 
have  to  call  upon  him  to  pay  costs  in  the  suit.  A  question  of  this 
sort  cannot  be  easily  dealt  with  by  laying  down  a  general  rule ;  it 
being  impossible  to  define  the  extent  of  circumstances  necessary  in 
every  case  to  bring  it  within  the  rule.  In  the  report  of -the  case,  before 
Lord  Loughborough,  of  Hoby  v.  ERtchcock^  all  that  appears  is,  that 
the  party  had  gone  on  a  voyage  to  the  West  Indies,  and  there  was 
no  evidence,  one  way  or  the  other,  as  to  his  intention  to  return.  Lord 
Loughborough,  inferring,  I  presume,  that  the  party  had  gone  merely 
with  the  temporary  object  of  seeing  to  his  afiairs,  and  that  he  intended 
shortly  to  return,  refused  to  order  security.  So  courts  of  common  law 
constantly  refuse  to  require  security  to  be  given  where  the  absence 
abroad  of  the  party  appears  to  be  for  a  purpose  only  temporary.  It 
is  obvious  that,  considering  the  modern  facilities  for  travellings  such 
orders,  if  made  in  those  cases,  would  be  a  gross  oppression.  The 
party  must  go  abroad  under  circumstances  rendering  it  highly  impro« 
bable  that  he  can  return  within  the  time  when  he  is  likely  to  be  called 
upon  for  costs  in  the  suit.  If,  for  instance,  it  were  shown  that  ke  had 
gone  abroad  for  some  object  which  would  keep  him  there  for  ten 
years,  he  would  probably  be  held  to  be  obnoxious  to  the  rule. 

The  question  in  the  case  now  before  us  is,  whether  the  plaintiff  has 
gone  to  Jersey  under  circumstances  bringing  him  within  the  rule.  I 
think  he  must  be  held  to  have  done  so.  Being  evidently  in  embar- 
rassment, he  went  from  one  house  to  another,  and  was  not  forthcom- 
ing when  sought  for.  He  went  to  Jersey  in  May,  and  arrived  there 
on  the  3d  of  June.  An  application  was  then  proposed  to  be  made 
by  the  defendant  for  security  for  costs.  On  the  16th  of  July  notice 
of  motion  for  thife  purpose  was  given  for  the  29th  of  July.  In  sup- 
port of  that  motion  a  statement  is  made,  in  the  defendant's  afiidavit, 
to  the  effect  that  he  believed  the  plaintiff  was  resident  in  Jersey.  To 
this  no  answer  was  given  by  the  plaintiff  during  the  thirteen  days' 
interval  between  the  notice*  and  the  motion,  and  during  which  there 
was  ample  time  to  communicate  that  statement  to  the  plaintiff  at 
Jersey  and  to  obtain  from  him  an  affidavit  contradicting  it  if  he  could. 
That  step,  however,  was  not  taken ;  but  the  solicitor,  in  London,  of 
the  plaintiff,  merely  stated,  in  his  affidavit  filed  in  opposition  to  the 
motion,  that  he  believed  it  not  to  be  the  intention  of  the  plaintiff 
permanently  to  reside  in  Jersey,  because  he  had  seen  a  letter  written 
by  him  (which,  however,  is  not  produced,)  in  which  he  says  he  intends 
to  return  to  England.  That  is  not  a  satisfactory  way  of  surmount- 
ing a  difficulty,  which  it  would  have  been  so  easy  to  clear  up  by 
means  of  a  direct  communication  with  the  plaintiff  at  Jersey.  1  am 
far  from  thinking  that  the  evidence  of  the  plaintiff  was  answerable 
on  the  29th  of  July ;  but  (as  my  learned  brother  has  suggested)  if 

33* 
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the  evidence  is  to  be  diBcaased  some  months  afterwaids,  we  nuiy,  in 
dealing  with  it,  regard  the  ckeumstances  of  the  case  as  they  now 
exist  Now,  it  is  quite  clear  that  the  qnestion  whether  the  plaintiff 
was  resident  in  Jersey  on  the  29th  of  July  must  be  answered  now  in 
the  affirmatiTe. 

Knight  Bruce,  L.  J.  It  is  not  suggested  that  this  gentleman  is  in 
any  public  service,  civil  or  military.  He  left  London  to  go  to  Jersey 
in  May ;  he  arrived  there  early  in  June ;  we  are  now  in  November, 
and  there  is  no  evidence  that  in  the  interval  he  has  ever  been  at  any 
other  place«  I  am  of  opinion  that,  within  the  meaning  of  the  rule, 
there  has  been  a  permanent  change  of  residence  to  a  place  out  of  the 
jurisdiction.    The  appeal  must  be  dismissed,  virith  costs. 


JEc  parte  Cautlbt.^ 

Juuuoy  14  and  29, 1S59. 

WUl — Beqvest-^ Money  on  Securities — *^  Mortgage" — Legal 

.   Estate. 

A  testator  being  mortgagee  in  fee  of  an  estate,  bequeathed  to  tnurtees,  "aU  bis  money  m 
the  funds  and  on  secarities,**  npon  certain  tmsts  declared  by  his  wiU :  — 

i/eU,  that  the  legal  estate  in  the  mortgaged  property  did  not  pass  under  theee  words. 

This  was  an  application  under  the  Trustee  Act,  that  some  peison 
might  be  appointed  to  convey  in  the  place  of  an  infant  heir  at  law. 

The  application  was  originally  made  before  the  judge  in  chambera ; 
but  a  question  having  arisen  in  whom  the  legal  estate  was  vested,  the 
case  was  directed  to  be  argued  in  court  • 

It  appeared  that  liogex  iBaskett,  by  bis  will,  dated  in  the  year  1841, 
after  giving  various  legacies,  gave  and  bequeathed  to  his  trustees,  Q. 
Mattison  and  J.  Foster,  their  executors,  administrators,  and  assigns, 
all  his  household  furniture,  plate,  china,  and  books,  and  also  all  his 
money  in  the  funds  and  on  securities,  and  all  other  his  moneys,  goods, 
chattels,  and  personal  estate  whatsoever  and  wheresoever,  upon  cer- 
tain trusts  therein  mentioned,  for  the  benefit  of  his  wife  and  children. 
In  the  year  1833,  certain  estates  which  had  been  previously  conveyed 
in  fee  to  Kinssman  Baskett,  by  way  of  mortgage,  for  securing  the 
repayment  of  1,0002.  and  interest,  were  devised  to  the  testator,  Koger 
Baskett,  and  the  mortgagee  being  now  desirous  of  paying  off  the 
mortgage  and  taking  a  reconveyance  of  the  estate,  a  question  was 
raised  whether  the  legal  estate  in  the  said  mortgaged  premises  passed 
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by  the  will  of  Roger  Baskett,  under  the  words,  '^  all  my  money  in 
the  funds  and  on  secarities,"  or  whether  it  was  undisposed  of  by  the 
will,  and  passed  to  his  infant  heir  at  law. 

Hapnes  appeared  in  support  of  the  application,  and  contended, 
that  the  legsd  estate  in  the  mortgaged  property  passed  under  the 
words  of  the  will,  and  cited  Renvoize  v.  Cooper^  6  Mad.  872 ;  Ex 
parte  Barber^  5  SiuL  451 ;  Jifo^Aer  v.  Thomas^  6  Sim.  115 ;  10  Bing. 
44 ;  Doe  d.  Quest  v.  Bennett,  6  Exch.  Rep.  892 ;  s.  o.  5  Eng.  Rep. 
536 ;  In  re  FieUPs  Mortgage,  9  Hare,  414 ;  s.  c.  7  Eng.  Rep.  260 ; 
Jn  re  King's  Estate,  21  Law  J.  Rep.  (n.  s.)  Qianc.  673 ;  s.  c.  13  Eng* 
Rep.  128. 

Judgment  reserved. 

January  29.  Kinbebsley,  V.  C.  The  question  in  this  case  is, 
whether  the  legal  estate  in  the  mcnrtgaged  premises  passed  under  the 
will  of  Roger  Baskett  The  passage  upon  which  the  question  turns 
is  this :  ''  I  give  and  bequeathe  to  G.  Mattison  and  J.  Foster,  their 
executors,  administrators,  and  assigns,  all  my  household  furniture, 
plate,  china,  and  books,  and  also  all  my  money  in  the  funds  and  on 
securities,  and  all  other  my  moneys,  goods,  chattels,  and  personal 
estate  whatsoever  and  wheresoever."  What  I  have  to  decide  is, 
whether  these  words,  <^  All  my  money  in  the  funds  and  on  securities  " 
are  sufiBicient  to  carry  not  only  the  money  due  upon  the  mortgage, 
but  the  legal  estate  in  the  mortgaged  premises  which  constitute  the 
security.  All  the  authorities  appear  to  me  to  stand  upon  this  dis- 
tinction —  that  if  a  testator  having  money  secured  on  mortgage  of 
real  estate,  bequeathes  the  money  so  secured,  that  will  not  pass  the 
legal  estate ;  but  if  he  bequeathes  the  securities  upon  which  the 
money  is  invested,  that  is  sufficient  to  pass  the  legal  estate  in  ^lue 
mortgaged  premises. 

There  is,  however,  one  case,  that  of  Doe  v.  Bennett,  which  appears 
at  first  sight  to  militate  against  this  rule  of  construction.  In  that 
case,  Parke,  B.,  in  his  judgment,  makes  this  observation: — <<The 
question  is,  whether  the  legal  estate  passed  by  the  will  of  the  testator. 
The  language  of  the  will  is,  ^  I  also  leave  my  wife,  Rebecca  Hayes, 
to  receive  au  moneys  upon  mortgages  and  on  notes  out  at  interest" 
These  words,  in  my  opinion,  pass  the  security,  that  is,  the  legal  estate 
in  which  the  money  was  secured ;  and  t  should  be  of  the  same  opi* 
nion  if  there  had  been  no  ease  of  a  devise  of  *^  mortgages."  It  must 
be  assumed  that  the  testator  intended  his  wife  to  receive  the  money 
and  to  possess  all  the  powers  necessary  for  the  purpose  of  recovering 
it ;  and,  therefore,  she  is  entitled  to  bring  ejectment  for  that  purpose." 

Now,  if  the  case  before  me  had  been  the  same  as  that  of  Doe  v. 
Bennett,  I  should  certainly  have  felt  great  difficultv  in  deciding  con- 
trary to  those  learned  judges ;  but  if  they  intendea  to  carry  the  doc- 
trine to  this  extent,  that  a  legatee  who  is  to  receive  the  money  is  also 
to  take  the  legal  estate  in  t(}e  mortgaged  premises,  then  I  cannot 
concur  in  the  proposition.    If  that  principle  wece  to  be  carried  out,  it 
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would  apply  to  a  case  where  the  testator  gives  his  general  p^sonal 
estate  to  his  executors —the  executors  would  then  have  the  legal 
estate,  although  the  testator  only  intended  them  to  receive  the  money 
due  upon  the  mortgage  security :  that  could  never  be  the  intention. 
The  case  of  Doe  d.  Uuest  v.  Bennett  is  not,  however,  in  all  respects 
similar  to  this.  The  case  which  was  before  Parker,  J.,  In  re  King's 
Estate^  puts  the  matter  upon  its  right  footing.  It  was  held,  that 
<<  securities  for  money  "  would  pass  the  legal  estate ;  but  that  ^  money 
on  securities  "  would  not  do  so. 

In  the  case  before  me,  there  is  no  gift  of  the  securities,  but  only  a 
gift  of  the  money  on  the  securities ;  and,  under  these  circumstances, 
I  think  that  the  legal  estate  did  not  pass  by  the  will  of  Roger  Bas- 
kett ;  and,  therefore,  that  the  order  must  be  drawn  up  so  that  there 
may  be  some  person  appointed  to  convey  on  behalf  of  the  infant  heir. 


In  re  Holmes's  Trust.* 

Janaaxy  17, 1853. 

Legacy —  Residuary  Bequest  —  Legatees  specially  named. 

A  testator,  after  giving  legacies  to  yarions  persons,  some  of  whom  were  mentioned  by  name 
and  others  described  as  a  class,  bequeathed  the  resldne  of  his  property  to  his  sevenl  lega- 
tees thereinbefore  "  specially  named,"  exclosiye  of  the  objects  taking  under  the  trusts  for 
the  distribation  of  blankets :  — 

Beld,  that  the  testator,  by  excluding  certain  persons  not  mentioned  by  name  from  his  resi* 
duary  bequest,  had  sufficiently  explained  nis  iotention ;  and  that  under  the  words  *'  spo- 
dally  named,"  those  legatees  who  were  not  mentioned  nomnatim,  but  only  described  as  a 
class,  were  entitled  to  share  equally  with  the  other  legatees. 

This  was  a  petition,  presented  by  the  legatees  under  the  wiU  of 
William  Holmes,  for  the  purpose  of  obtaining  the  decision  of  the 
court  upon  the  construction  of  the  testator's  will,  dated  the  19th  of 
December,  1846.  The  testator  devised  and  bequeathed  to  certain 
trustees  therein  named  all  his  freehold  and  leasehold  estates,  and  all 
the  residue  of  his  property,  estate  and  effects  whatsoever  and  where* 
soever,  both  real  and  personal,  upon  trust  to  sell  and  apply  the  pro- 
ceeds in  the  following  manner,  that  is  to  say: — upon  trust,  in  the 
first  place,  to  purchase  so  much  capital  stock  of  the  ZL  per  cent*  con* 
solidated  bank  annuities  as  would  produce  a  yearly  dividend  or  sum 
of  5L  12s.  sterling,  in  the  joint  names  of  the  then  vicar  and  the  then 
churchwardens  and  overseers  of  the  poor  for  the  time  being  of  the 
parish  of  Lewisham,  to  be  held  by  them  upon  trust,  and  to  the  intent 
and  purpose,  that  the  vicar,  churchwardens,  and  overseers  of  the  poor 
for  the  time  being  of  the  said  parish,  and  their  successors  forever, 
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should  lay  out  the  said  yearly  dividends  or  sums  of  61. 12».  yearly,  and 
every  year  for  ever,  in  the  purchase  of  seven  pahrs  of  blankets,  and 
distribute  the  same  amongst  seven  poor  and  industrious  families,  pa^ 
rishioners  of  Lewisham,  who  should  not  be  receiving  parochial  relief, 
the  said  seven  families  to  be  chosen  at  a  public  meeting  of  the  parish 
to  be  convened  for  that  purpose.  The  trustees  were  then  directed, 
out  of  the  moneys  to  arise  from  the  sale  of  the  testator's  property,  to 
pay  the  legacies  therein  mentioned ;  then  followed  the  names  of  a 
number  of  persons  to  whom  various  sums  ware  to  be  paid,  amongst 
others,  a  sum  of  3001  to  the  several  brothers  and  sisters  of  his  late 
cousin  J.  Scatchard«  deceased,  to  be  equally  divided  between  them, 
share  and  share  alike.  Various  other  sums  were  given  to  persons 
specially  mentioned  by  name ;  then  followed  a  legacy  of  20/.  to  his 
servant  J.  Wakeling*  To  each  of  his  other  servants  who  should  be 
in  his  service  at  the  time  of  his  decease  the  sum  of  10/.  To  his  two 
executors  the  sum  of  502.  each ;  to  each  of  the  three  children  of  his 
late  niece  Catfaarine  Biggs,  deceased,  when  and  as  they  should  respect- 
ively attain  twenty-five,  one  equal  third  part  of  a  sum  of  500/.,  and 
to  the  survivors  in  case  either  of  them  should  die  under  that  age ;  but 
in  ease  they  should  all  three  die  under  the  age  of  twenty-five,  then 
the  testator  directed  that  the  said  sum  should  be  divided  amongst  his 
legatees  in  like  manner  as  he  should  direct  with  respect  to  the  ulti- 
mate residue  of  his  trust  moneys.  And  as  to  the  ultimate  residue  of 
his  trust  moneys,  and  as  to  the  surplus  or  residue  of  the  said  trust 
moneys  which  should  remain  after  payment  of  the  seveml  legacies 
thereinbefore  bequeathed,  and  the  purchase  of  the  several  sums  of 
stock  aforesaid,  or  which  should  acorue  by  reason  of  the  failure  of 
any  of  the  trusts  concerning  the  same  stocks,  the  testator  directed 
that  such  surplus  or  residue  of  the  trust  monevs  should  be  held  in 
trust  for,  and  the  testator  gave  and  bequeathed  the  same  unto,  his 
several  legatees  thereinbefore  specially  named,  exclusive  of  the  objects 
taking  under  the  trusts  for  the  purchase  and  distribution  of  blankets 
as  aforesaid,  equally,  share  and  share  alike,  to  and  for  their  several 
and  respective  own  absolute  use  and  benefit :  and  the  testator  ap- 
pointed W.  Finch,  J.  Bradley,  and  T.  Parker,  executors  and  trustees 
of  his  will. 

The  petition  stated  that  the  ultimate  residue  of  the  testator's  pro- 
perty, after  payment  of  the  legacies  therein  mentioned,  amounted  to 
the  sum  of  1,212/.  5s.  od.^  which  bad  been  paid  into  court  by  the 
trustees  and  executors  appointed  by  the  will.  Upon  a  reference  to 
the  Master  to  ascertain  who  were  the  legatees  specially  named  in  the 
will  of  the  testator,  the  Master  had  made  a  list,  includmg  twenty-five 
persons,  whose  names  were  all  set  forth  in  a  schedule  to  his  report, 
and  the  petition  prayed  that  the  sum  of  1,212/.  55.  6d.  might  be  paid 
to  the  several  legatees  whose  names  were  set  forth  in  the  schedule, 
share  and  share  alike. 

In  the  schedule  to  the  Master's  report  the  six  brothers  and  sisters 
of  the  testator's  late  cousin,  J.  Scatchard,  and  the  three  servants  of 
the  testator  in  his  service  at  the  time  of  his  decease,  but  not  men- 
tioned by  nuae,  and  the  three  children  of  the  testator's  niece,  Catha* 
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rine  Biggs,  not  having  been  named  in  the  will,  were  excluded ;  and 
the  question  now  raised  was,  whether  these  legatees  were  to  receive 
a  share  in  the  residue  of  the  testator's  property. 

Smitkj  in  suppcnrt  of  the  petition,  contended  that  only  those  legatees 
who  were  mentioned  nominaiim  were  entitled  to  share  in  the  residue 
of  the  testator's  property,  and  that  the  Master  was  right  in  excluding 
from  the  schedule  to  his  report  all  those  who  were  not  specially  named 
There  were  two  distinct  datoes  of  legatees  described,  those  who  were 
named  and  those  who  were  not  named ;  and  to  allow  both  classes  to 
participate  would  be  to  exclude  all  effect  to  the  words  <^  specially 
named ; "  but  under  any  circumstances,  the  testator  could  not  be 
supposed  to  have  intended  to  include  his  servants.  A  distinction 
might  fairly  be  drawn  between  them  and  the  brothers  and  sisters  of  J. 
Scatchardj  and  the  children  of  his  niece,  Catharine  Biggs,  as  the 
character  of  the  latter,  as  legatees,  did  not  depend  upon  accident.  It 
was  also  contended  that  all  the  legatees  took  equal  shares  in  the  resi- 
due.   The  following  case  was  cited  ^  Bunnett  v.  Foster j  7  Beav.  540. 

Walker^  contra,  submitted  that  the  words  ^  specially  named  "  did 
not  of  themselves  exclude  those  legatees  who  were  mentioned  as  a 
class  only ;  that  the  testator  had  himself  put  a  construction  upon  the 
will,  by  excluding  in  express  words  the  poor  who  were  to  have  blan- 
kets. There  would  have  been  no  reason  for  doing  this  if  he  only 
intended  those  legatees  who  were  mentioned  by  name  to  share  in 
the  residue.     The  case  of  Bromley  v.  Wright^  7  Hare,  334,  was  cited. 

Steere  appeared  for  the  executors. 

Smithy  in  reply. 

KiNDERSLEY,  V.  C.  What  I  have  to  do  is  to  put  an  interpretation 
upon  the  residuary  clause  in  the  testator's  will,  by  which  he  gave  and 
bequeathed  the  surplus  and  residue  of  the  trust  moneys  to  his  trus- 
tees, to  be  held  in  trust  for  his  several  legatees  thereinbefore  specially 
named,  exclusive  of  the  objects  taking  under  the  trusts  for  the  pur- 
chase and  distribution  of  blankets,  equally,  share  a[nd  share  alike,  to 
and  for  their  several  and  respective  own  absolute  use  and  benefit. 
There  is  no  doubt  the  strict  and  proper  meaning  of  the  words  ^  spe> 
cially  named "  would  be  the  persons  mentioned  by  name.  If  the 
words  had  been  '*  specially  mentioned,"  I  do  not  think  that  any  con- 
tention would  have  been  raised  as  to  the  exclusion  of  any  of  the  lega- 
tees ;  ^  specially  mentioned"  would  then  have  meant  those  mentioned 
as  special  donees  of  the  legacies.  The  word  << named"  is  often, 
though  not  very  correctly,  used  as  a  substitute  for  the  word  <<  men- 
tioned." In  the  case  of  Branikp  v.  Wright^  some  of  the  legatees  were 
not  named  in  the  sense  of  beine  mentioned  by  name ;  and  yet  the 
testator,  in  giving  to  "  the  severau  legatees  hereinbefore  named,"  evi- 
dentlv  meant  those  before  mentioned,  although  they  were  not  ex- 
pressly named.    It  is  extremely  common  to  use  the  term  '*  named  " 
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as  a  substitute  for  *<  mentioned  "  — one  has  frequently  seen  such  lan- 
guage. 

Now,  the  question  here  is,  whether  the  testator  uses  the  expression 
^  specially  named  "  in  the  sense  of  the  legatees  mentioned  nominating 
to  the  exclusion  of  those  not  expressly  named,  or  whether  he  meant 
all  those  who  are  mentioned.  In  looking  through  the  various  lega- 
cies, particulfurly  those  where  the  name  is  not  used,  I  find  they  are 
cslses  in-which  the  legacies  are  to  a  class  of  persons.  It  may  be  that 
the  individuals  composing  the  class  were  not  known  by  name  to  the 
testator,  or  it  may  be  that  it  was  more  convenient  to  him  to  use  the 
expressions  he  did,  as,  lor  instance,  ii^  the  gift  to  the  servants,  where 
the  words  are  ''  to  each  of  his  other  servants,  who  should  be  in  his 
service  at  the  time  of  bis  decease."  Who  those  servants  might  be,  it 
is  evident  he  could  not  know.  Now,  on  the  question  as  to  the  sense 
in  which  the  testator  has  used  the  term  <^  specially  named,"  I  think 
he  has  himself  given  me  a  key  to  the  interpretation  of  his  meaning ; 
for  if  he  meant  the  gift  to  be  only  for  those  mentioned  nominaiitn^ 
why  should  he  have  excluded  from  the  residuary  benefit  one  particu- 
lar class  of  persons  who  are  not  specially  named  ?  I  allude  to  the 
following  passage :  "  exclusive  of  the  objects  taking  under  the  trusts 
for  the  purchase  and  distribution  of  blankets."  This  passage  would 
have  been  useless  if  he  had  intended  to'exdude  all  the  legatees  who 
were  not  mentioned  nomincUim ;  but  he  must  have  considered  that 
unless  he  had  specifically  excluded  them  from  the  gift  of  the  residue, 
they  would  have  taken  a  share  in  such  residue.  It  appears  to  me 
that  the  testator,  in  this  particular  exclusion,  has  given  a  due  by 
which  I  am  bound.  It  is  not  only  a  clue,  but  a  clear  indication  of 
the  meaning  of  the  words  he  has  used.  Perhaps  a  little  corrobora- 
tion might  be  derived  from  the  fact,  that  as  to  some  of  the  particular 
legatees,  he  bas  directed  that  in  case  they  die  under  twenty-five,  their 
legacies  are  to  be  divided  amongst  his  legatees  in  like  manner  as  he 
should  direct  with  respect  to  the  ultimate  residue  of  his  trust  moneys. 
Upon  the  whole,  I  think,  I  should  be  disregarding  yrhat  the  testator 
has  said  if  I  were  to  interpret  the  residuary  clause  to  mean  a  gift 
only  to  the  several  legatees  thereinbefore  specially  named.  Notwith- 
standing the  word  '<  specially  "  I  cannot  give  it  this  interpretation ; 
*'  specially"  does  not  mean  to  describe  the  persons  nominatim  to  the 
exclusion  of  those  mentioned  as  a  cIslss,  but  it  must  mean  those  lega- 
tees to  whom  he  has  given  a  special  legacy. 

It  has  been  suggested  by  the  executors  that  it  might  be  contended 
by  the  vicar,  churchwardens,  and  overseers  of  the  poor  for  the  time 
being  of  the  parish  of  Lewisham,  that  they  were  not  expressly  exclud- 
ed from  the  residuary  bequest.  K  I  thought  any  thing  could  be 
made  of  that  suggestion,  I  should  like  to  have  those  parties  before 
me  to  argue  the  point ;  but  I  think  I  should  be  imposing  great  ex- 
pense upon  them  in  putting  them  to  argue  a  case  which  is,  in  my 
opinion,  untenable.  The  money  is  given  tp  the  vicar,  churchward- 
ens, and  overseers,  in.  trust  to  apply  the  income  for  the  benefit  of 
certain  persons  who  are  expressly  excluded  from  the  residuary  bequest 
by  the  words  the  testator  has  used,  and  it  cannot  be  said  that,  when 
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the  persons  who  afe  to  take  the  benefit  are  excluded,  then  the  tras- 
tees  could  take  any  thing  for  their  own  benefit.  As  to  the  senrantSy 
I  see  no  distinction  between  the  gifts  to  them  and  the  gifts  to  the 
brothers  and  sisters  or  the  children  of  a  legatee. 

For  the  reasons  I  have  mentioned,  I  think  all  the  legatees  men- 
tioned in  the  will,  including  the  servants  living  with  the  testator  at 
the  time  of  his  decease,  are  entitled  to  share  in  the  residue,  and  that 
tiie  money  must  be  divided  between  them  all  equally. 


In  re  Kincaid's  Trust.^ 

Januaiy  17,  1853. 

Baron  and  Feme  —  Settlement^  Wife^s  Equity  to  —  Amount  of  Fund 

under  200/. 

A  manied  womaD,  whose  husband  was  a  banknipt,  became  entitled  to  a  fond  under  SOOf. 
There  was  an  affidavit  of  no  settlement  npon  the  marriage,  and  that  the  wife  had  no  otter 
fond  oat  of  which  to  maintain  herself  or  her  diildren :  — 

Bddt  that  the  smallness  of  the  amount  did  not  prerent  the  wife's  ri(^  to  a  settfement,  and 
that  the  special  drcnmstances  were  sufficient  to  induce  the  court  to  settle  the  whole  fund 
upon  her  and  her  children  \  the  husband's  assignees  being  excluded  from  any  share. 

Two  petitions  were  presented  in  this  case  for  the  payment  out  of 
court  of  a  sum  of  money  paid  in  under  the  Trustees  Relief  Act  It 
appeared  that,  by  an  indenture  of  settlement,  a  policy  of  insurance 
was  assigned  to  two  trustees  upon  trust  to  pay  certain  debts,  and 
subject  thereto  to  hold  the  residue  in  trust  for  Caroline  and  Mary 
Ann  Kincaid  in  equal  shares.  The  funds  in  the  hands  of  the  trus- 
tees, which  amounted  to  307/.,  had  been  paid  into  court  by  them 
under  the  Trustees  Relief  Act 

One  of  these  petitions  was  presented  on  behalf  of  Caroline  Kin- 
caid for  the  payment  out  of  court  of  her  moiety  of  the  fund,  and  the 
other  petition  was  on  behalf  of  Mary  Ann  Kincaid  for  payment  to 
her  of  the  other  moiety.  No  question  was  raised  as  to  Caroline  Kin- 
caid's moiety,  but  as  to  the  other  moiety  it  appeared  that  Mary  Ann 
Kincaid  had  been  married  and  her  husband  had  become  bankrupt. 
There  was  an  affidavit  that  no  settlement  had  been  made  upon  her 
marriage,  and  that  she  had  no  other  property  to  support  herself  or 
her  chudren. 

Eddis  appeared  in  support  of  the  petition  of  Caroline  Kincaid. 

Walfordj  for  Mary  Ann  Kincaid,  (now  Mrs.  Mowatt,)  contended  that 
her  moiety  ought  to  be  settled  upon  her.    The  assignees  under  the 
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bankraptcy  would  appear  and  would  ask  that  this  share  of  the  fund 
should  be  paid  to  them ;  but  it  was  sabmitted  that  the  petitioner  was 
entitled  to  a  setttement,  if  not  of  the  whole,  at  any  rate  of  a  portion. 
It  would  be  urged  that  there  was  a  usual  form  of  order  for  payment 
of  money  to  the  husband  of  a  married  woman  when  it  did  not 
amount  to  200/.,  without  her  consent,  upon  an  affidavit  of  no  settle- 
ment  There  was  no  doubt  that  this  form  of  order  did  exist  Beames% 
Orders,  464.  But  that  was  quite  distinct  from  the  wife's  right  to 
a  settlement  in  any  sum,  though  it  might  not  exceed  200L  The 
amount  of  the  sum  had  nothing  to  do  with  the  wife's  right  to  a  set- 
tlement The  only  object  of  the  order  was  to  save  expense  where 
the  sum  was  small.     A  false  impression  had  existed  upon  this  sub- 

S'  ct  in  the  profession,  but  it  had  been  set  upon  a  right  footing  by  the 
aster  of  the  Rolls  in  a  case  of  hi  re  OuUer^  14  Beav.  220 ;  s.  c. 
6  Eng.  Rep.  97.  If  then  the  wife  were  entitled  to  a  settlement,  the 
only  question  was  as  to  the  amount,  and  it  was  submitted  that  the 
specisd  circumstances  in  this  case,  namely,  the  insolvency  of  the  hus- 
band and  the  fact  that  the  wife  had  no  other  fund  for  her  support, 
were  sufficient  to  induce  the  court  to  direct  the  whole  sum  to  l^  setp 
tied  upon  her,  in  opposition  to  any  claim  of  the  assignees. 

The  following  authorities  were  also  cited :  —  BowrdHUm  v.  Adair^ 
3  Bro.  C.  C.  237 ;  Eltaorthi/  v.  WUksUad,  1  Jac.  &  W.  69 ;  Foden  v. 
Finney^  4  Russ.  428 ;  Dimkley  v.  Dumkleyy  16  Jur.  767 ;  s.  c.  13  Eng. 
Rep.  318 ;  Napier  v.  Napier^  1  Dm.  &  War.  407 ;  Brett  v.  OreenweUj 
3  You.  &  C.  230;  OUchrist  v.  Caiofj  1  De  G.  &  Sm.  188;  Vau^han 
▼.  Buck^  1  Sim.  (n.s.)  284;  s.  c.  3  Eng.  Rep.  135;  SeoU  v.  Spashett^ 
3  Mac  &^  G.  599 ;  s.  c.  9  Eng.  Rep.  265;  Gardner  v.  MarskaUy  14 
Sim.  587. 

« 

Ptilmerj  for  the  assignees  of  the  husband,  contended  that  it  bad 
always  been  considered  by  the  profession  that  where  a  fund  under 
200^  was  given  to  a  single  woman,  her  consent  upon  her  marriage 
was  not  requnred,  but  that  so  small  a  sum  should  be  paid  at  once  to 
the  husband  upon  an  affidavit  of  no  settlement  It  was  impossible 
to  contend  against  the  decision  of  the  Master  of  the  Rolls  in  the  case 
of  £i  re  OutUr;  all  that  could  be  said  was  that  the  decision  was  con- 
trary to  all  the  cases  which  had  preceded  it,  and  that  it  was  now  com- 
petent for  the  court  to  reconsider  the  question ;  and  it  was  submitted, 
that  the  whole, of  the  fund  ought  to  be  paid  to  the  assignees  of 
the  husband. 

KiNPERSLST,  V.  C.  Being  of  opinion  that  the  wife  is  entitled  in 
this  case  to  a  settlement  of  the  whole  fund,  I  need  not  trouble  Mr. 
Walford  to  reply.  The  first  question  to  be  decided  is,  whether  the 
wife  is  entitled  to  any  settlement  at  all  when  the  sum  is  under  2002^ 
and  the  next  question  is,  the  amount,  if  any,  to  which  she  is  entitled. 
The  rule  of  equity  which  entitles  a  married  woman  to  have  a  settle* 
ment  out  of  a  fund  which,  at  law,  the  husband  would  be  entitled  to, 
jure  maritif  depends  on  a  very  different  principle  from  any  which  can 
be  drawn  from  a  role  of  practice  simply,  which  provides  for  the  pay* 
VOL.  XVII.  34 
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ment  of  any  sum  nnder  2002.  to  the  hasband  without  taking  the  con- 
sent of  the  wife.  It  is  quite  true  that,  in.  practice,  it  is  not  usual  to 
take  the  consent  of  a  married  woman  in  court  when  the  sum  to 
which  she  is  entitled  does  not  exceed  200^,  and  that  there  is  a  form 
of  that  description  in  Beames's  Orders,  but  the  principle  is  not  affect* 
ed  by  this  practice.  The  rule  entitling  the  wife  to  an  equity  of  a 
settlement,  is  one  which  is  independent  of  the  question  of  amount 
I  do  not  see  why  the  wife  is  not  as  much  entitled  to  a  share  out  of  a 
small  amount  as  out  of  a  large  amount.  The  sum,  though  small| 
may  be  of  as  great  importance  to  some  persons  as  a  larger  amount 
may  be  to  others.  With  regard  to  the  rule  which  requires  generally 
that  the  wife  should  give  her  consent  in  court,  having  been  examined 
separately,  in  order  to  waive  her  right  to  a  settlement,  that  rule  is 
only  for  the  purpose  of  enabling  the  court  to  be  perfectly  satisfied 
that  she  personally  knows  her  rights,  and  thinks  fit  to  waive  them. 
The  court  has  thought  that  where  the  fund  is  under  200^  the  consent 
of  the  wife  need  not  be  required,  but  that  does  not  exclude  her  from 
insisting  on  having  a  settlement  A  wife  might  file  a  bill  to  have  a 
settlement  out  of  the  fund,  and  I  never  heard  that  the  rule  would  be 
different  where  the  amount  was  small  from  what  it  would  be  with  a 
large  fund.  I  quite  concur  with  what  the  Master  of  the  Boils  decid- 
ed, that  where  a  wife  insists  on  her  equity  for  a  settlement,  the  fund 
being  under  200Z.  is  no  reason  why  the  right  should  not  remain  the 
same.  No  doubt,  for  some  time  there  was  an  impression  that  the 
two  rules  stood  upon  the  same  principle  as  to  practice,  but  the  Master 
of  the  Bolls  has  disabused  the  profession  upon  this  point  It  is  merely 
a  rule  of  convenience,  not  opposed  to,  but,  on  the  contrary,  concurrent 
with,  the  principles  I  have  above  referred  to,  as  guiding  courts  of 
equity  in  these  cases ;  and  if  circumstances  shomd  arise,  as  in  the 
present  case,  to  show  the  expediency  of  departing  from  it,  the  court 
will  at  once  step  in  to  protect  the  interests  of  the  wife  and  children. 

The  Master  of  the  BoUs,  in  Outiet's  case^  the  circumstances  of  which 
were  similar  to  the  present,  decided  quite  in  accordance  with  these 
views.  There  the  sum  was  under  200/.,  but  as  the  wife  insisted  on 
and  claimed  a  settlement  in  her  favor,  the  court  considered  her  entitled 
to  it  on  the  general  principles  of  equity,  and  disregarded  the  fact  o^ 
the  smallness  of  the  sum  altogether.  The  case  of  Foden  v.  Finney 
was  there  cited,  and  its  unsatisfactory  nature  commented  on,  and  the 
principle  to  be  deduced  from  the  decision  was  dissented  from,  by  the 
Master  of  the  Bolls,  who  very  properly  observed,  "  It  appears  to  me 
to  be  quite  inconsistent  to  hold,  that  if  the  fund  be  202/.,  the  wife  is 
entitled  to  have  the  whole  settled,  and  yet,  that  if  it  were  but  199/., 
the  husband's  assignees  would  take  it  all."  In  these  views  I  fully 
eoncur,  and  have  to  express  my  satisfaction  that  the  Master  of  the 
Bolls  has  made  this  decision.  I  have,  therefore,  no  hesitation,  in 
accordance  with  that  case,  in  coming  to  the  conclusion  that  the 
smallness  of  the  fund  does  not  preclude  the  wife  from  enforcing  a 
settlement,  in  opposition  to  the  assignees  of  the  husband. 

The  next  question  is  as  to  the  amount  to  be  settled.  The  common 
eourse,  although  there  is  no  rule  to  that  effect,  has  been  to  say  that 
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where  the  husband  becomes  bankrapt,  half  shall  go  to  the  husband's 
assignees,  and  the  other  half  shall  be  settled  upon  the  wife  and  her 
children ;  but  if  there  are  any  special  circumstances  brought  forward 
as  a  reason  for  a  different  course,  there  is  no  particular  rule  to  bind 
the  court  on  the  subject  In  some  cases  it  may  be  expedient  to  settle 
the  whole,  or  some  different  aliquot  part,  such  as  two  thirds  of  the 
fand,  as  I  did  myself  in  a  late  case.  Indeed,  all  the  authorities  on 
the  subject  of  late  years  tend  to  prove,  that  in  every  case  the  court  is 
guided  by  the  particular  circumstances  of  each  case,  and  that  there  is 
no  established  rule  as  to  what  proportion  shall  be  given  to  the  wife,  and 
what  to  the  husband  or  his  assignees.  In  Napier  v.  Napier^  Lord  St. 
Leonards,  when  Lord  Chancellor  of  Ireland,  gave  600L  to  the  wife 
and  children,  and  400/.  to  the  assignee  of  the  husband,  where  the 
fund  amounted  to  1,000/.  In  Gardner  v.  ilfar^Aa//,  the  sum  although 
a  large  one,  amounting  to  5,000/.,  was  given  to  the  wife  for  life ;  but 
in  that  case  the  husband  had  previously  received  large  sums  of  money 
in  right  of  his  wife.  In  Gilchrist  v.  UcUor  and  Scott  v.  Spashett  the 
whole  fund  was  given  to  the  wife ;  and  in  Vaughan  v.  Btbck^  Lord 
Cranworth  settled  two  thirds  on  the  wife.  In  the  late  case  of  Dunk" 
ley  V.  Dunkley^  Lord  St.  Leonards  thought  himself  warranted  in 
giving  the  whole  fund  to  the  wife  and  children.  The  current  of 
authorities  runs,  therefore,  to  this  effect: — that  there  is  no  established 
rule  to  take  away  the  discretion  of  the  judge,  and  that  every  particu- 
lar  case  must  be  decided  upon  its  own  particular  circumstances.  Now, 
what  are  the  special  circumstances  m  this  case  ?  Here  we  have 
the  husband  insolvent  and  quite  unable  to  support  his  wife  and  child- 
ren. If  I  were  to  give  one  half  of  this  small  fund  to  the  husband's 
assignees  and  the  other  half  to  the  wife  and  children,  I  do  not  think 
I  should  be  deciding  as  the  circumstances  of  the  case  require.  M 
would  be  a  mere  delusion  and  mockery  to  call  it  a  settlement.  Taking 
into  consideration,  therefore,  the  fact  that  the  husband  has  no  means 
of  supporting  his  wife,  I  feel  myself  justified  in  ordering  that  the 
whole  fund  shall  be  settled  on  Mrs.  Mowatt  and  her  children. 

It  was  then  ordered  that  the  executor's  costs  should  be  paid  out  of 
the  whole  fund ;  that  half  of  the  residue  should  be  paid  to  the  peti* 
tioncr,  Caroline  Kincaid,  her  share  to  bear  her  own  costs.  The  costs 
of  the  assignees  to  be  paid  out  of  Mrs.  Mowatt's  share ;  and  as  to 
the  residue  of  her  moiety,  the  dividends  to  be  paid  to  Mrs.  Mowatt, 
for  her  benefit  for  Ufe,  and  then  to  such  of  her  children  as  should 
attain  the  age  of  twenty-one  years ;  the  order  being  made  in  this 
form  to  avoid  the  expense  of  a  settlement 
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Roberts  v.  Berry.^ 

January  25, 1853. 

Vendor  and  Purchaser-^  Specific  Perfonnance —  Time  the  Essence 

t  of  ike  ContracL 

An  estate  was  pat  np  to  sale  by  auction  on  the  22d  of  July.  By  the  conditions  of  sale  aa 
abstract  of  title  was  to  be  funiished  within  seven  days  from  the  day  of  sale  on  the  applica- 
tion of  the  purchaser  for  &e  same ;  all  objections  were  to  be  taJken  within  eight  days  of 
sach  delivery,  or  to  be  considered  as  waired ;  the  purchase  to  be  completed  on  the  8th  of 
August  The  purchaser's  solicitor  called  for  the  abstract  on  the  34u  of  July,  two  dayt 
after  the  sale.  The  estate  was  in  mortgage,  and  the  mortgagee  being  abroad,  the  abstract 
could  not  be  made  in  time,  but  the  same  was  delivered  on  we  8d  of  August  The  pur- 
chaser, thereupon,  claimed  to  rescind  the  contract,  and  brought  an  action  for  the  deposit 
The  vendor  filed  a  bill  for  specific  performance,  to  which  the  purchaser  put  in  a  demur- 
rer:— 

Heldj  a£Srming  a  decree  at  the  Bolls,  overruling  the  demurrer,  that  time  in  the  delivery  of 
the  abstract  was  not  of  the  essence  of  the  contract 

■ 

The  bill  in  this  case  was  filed  by  vendors,  praying  for  specific  per- 
formance of  a  contract  for  sale.  A  demurrer  was  put  io,  which  was 
overruled  by  the  Master  of  the  Rolls.  This  was  an  appeal  £h>m  that 
decision. 

The  facts,  as  stated  in  the  bill,  were,  that  the  plaintiffs  put  up  cer« 
tain  ground  rents  and  a  cottage  to  sale  by  auction  on  the  22d  of  July, 
1852,  in  three  lots,  and  that  the  defendant,  Mr.  John  Robert  Berry, 
bought  lot  1,  for  800/.,  and  paid  thereon  a  deposit  of  160/.,  and  signed 
an  agreement,  bearing  that  date,  for  the  purchase  of  lot  1,  and  pay- 
ment of  the  remainder  of  the  purchase-money  according  to  the  third 
condition  of  sale.  The  bill,  among  other  things,  further  stated  the 
third  and  fourth  conditions  of  sale,  the  material  parts  of  which  were 
as  follows:^ 

«  3.  The  purchaser  shall,  immediately  after  the  sale,  pay  into  the 
hands  of  the  auctioneers  a  deposit  of  20/.  per  cent  in  part  of  his  or 
her  purchase-money,  and  sign  an  agreement  for  the  payment  of  the 
remainder  to  the  vendor  on  or  before  the  8th  of  August  next,  at 
which  time  the  purchase  is  to  be  completed ;  but  if  such  purchase  is 
not  completed  on  the  said  8th  of  August,  the  purchaser  thereof,  from 
whatever  cause  the  delay  shall  arise  or  be*  occasioned,  shall  pay 
interest  on  the  remainder  of  his  purchase-money  at  the  rate  of  5^ 

Eer  cent  per  annum  from  that  day  until  the  day  of  completing  his  or 
er  purchase,  without  prejudice  to  the  right  reserved  to  the  vendor  by 
the  last  condition ;  the  purchaser  will  be  entitied  to  receive  the  rents 
as  from  the  day  of  completing  the  purchase  or  possession,  as  the  case 
may  be." 

"  4.  In  order  to  save  expense,  within  seven  days  from  the  day  of 
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sale,  the  vendor  shall,  at  his  own  expense,  on  application  for  the  same, 
make  and  deliver  to  the  purchaser  or  his  solicitor,  an  abstract  of  title, 
commencing  with  a  conveyance  to  the  vendors,  and  on  the  comple- 
tion of  the  purchase,  title-deeds  of  earlier  date  will  be  handed  over  to 
the  purchasers;  and  no  earlier  title  shall  be  required;  and  the  pur- 
chaser shall  make  his  or  her  objections  or  requisitions  (if  any)  in 
regard  to  the  title,  and  cause  the  same  to  be  delivered  at  the  office  of 
the  vendor's  solicitor,  within  eight  days  from  the  receipt  of  his  or  her 
abstract ;  and  all  objections  or  requisitions  which  shall  not  be  made 
within  the  time  above  specified,  shall  be  Ixiken  to  be  waived,  and 
shall  not,  under  any  circumstances,  be  capable  of  J>eing  afterwards 
made." 

The  other  lots  were  not  sold,  but  the  defendant  entered  into  nego- 
tiations for  the  purchase  of  lot  2,  but  the  negotiations  were  not  con- 
cluded. During  this  time,  Mr.  Farnell,  the  solicitor  of  the  defendant, 
on  the  24th  of  July,  1852,  called  for  the  abstract  of  title  to  lot  1,  and 
for  a  copy  of  the  contract.  The  title-deeds  of  lot  1,  were  in  the  hands 
of  a  mortgagee,  and  the  plaintiffs  applied  to  the  solicitors  of  the  mort- 
gagee, who  were  not  able  to  furnish  the  abstract  at  once,  the  mortv 
gagee  being  abroad.  On  the  3d  of  August,  the  solicitors  for  the 
mortgagee  and  the  plaintifis  furnished  the  abstract  and  a  copy  of  the 
contract,  and  the  solicitors  of  the  mortgagee  with  them  also  sent  a 
*letter,  dated  the  2d  of  August,  to  the  solicitor  for  the  defendant,  stat- 
ing that  the  abstract  could  be  examined  with  the  deed  at  any  time  the 
defendant's  solicitor  should  appoint.  Mr.  Farnell  wrote  a  letter  in 
reply,  dated  the  3d  of  August,  ^  written,  as  the  plsdntiffs  believed, 
after  he  had  received  the  said  abstract,"  in  which  he  stated  as  fol- 
lows:—  "Not  having  received  the  abstract  of  title  to  the  lot  pur- 
chased by  Mr.  Berry,  agreeably  to  the  conditions,  I  presume  there  is 
some  difficulty  regarding  the  title.  I  will,  therefore,  thank  you  to 
return  me  the  deposit  of  160/.  paid  by  my  client,  and  I  do  hereby 
rescind  the  contract  on  his  behalf."  The  same  person  also  wrote 
another  letter  to  the  same  solicitors,  dated  "August,  1852,"  but  no 
day  stated,  acknowledging  the  receipt  of  the  abstract,  and  referring 
to  the  letter  of  the  3d  of  August,  as  to  the  rescinding  of  the  contract* 
The  plaintiffs,  in  further  letters,  refused  to  submit  to  the  contract 
being  rescinded,  but  the  abstract  was  returned  to  them  on  the  2Qth 
of  August,  and  a  notice  given  of  an  intention  to  proceed  at  law  for 
the  recovery  of  the  deposit-money,  and,  subsequently,  a  writ  of  sum- 
mons was  issued.  The  bill,  therefore,  prayed  specific  performance  of 
the  contract  and  an  injunction  to  restrain  farther  proceedings  in  the 
action.  The  purchaser,  Mr.  Berry,  the  defendant,  put  in  a  demurrer 
which,  as  before  stated,  was  overruled,  and  he  now  appealed. 

J.  JS,  Palmer^  for  the  appeal.  The  conditions  of  sale  are  sufficiently 
clearly  expressed  to  show  that  the  intention  of  the  parties  was,  that 
the  abstract  should  be  delivered  within  a  stated  period ;  and  as  the 
tendency  of  modern  decisions  is  to  regard  persons  who  are  concerned 
in  contracts  respecting  land  in  the  same  light  a?  to  time  as  persons 
engaged  in  other  contracts,  the  Master  of  the  BoUs  was  inaccurate  in 

34^ 
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oveTToling  the  demurrer,  -which  he  oi^ht  to  have  allowed.  The 
demurrer  was  put  in  upon  the  authority  of  a  case  decided  by  the  pre- 
sent Lord  Chancellor,  when  a  Vice-Chancellor,  namely,  that  of  Par* 
kin  y.  Tkoroldt  2  Sim.  N^  S.  1 ;  s.  c.  11  Eng.  Rep.  275,  where  his 
Lordship  had  held  time  to  be  of  the  essence  of  the  contract,  and  dis- 
solved an  injunction  which  had  been  granted  to  stay  trial  of  an  action 
which  had  been  brought  for  a  return  of  the  deposit  It  inust  indeed 
be  admitted  that  the  Master  of  the  Rolls  did  not  assent  to  the  view 
of  Lord  Cranworth,  and  that  when  Ptirkin  v.  !Z%oroU,  22  Law  J.  Rep. 
(n.  s.)  Chanc  170 ;  s.  c.  13  Eng.  Rep.  416,  came  on  fat  hearing  before 
him,  he  held  that^time  was  not  of  the  essence  of  the  contract.  The 
reasoning,  however,  of  Lord  Cranworth,  when  that  case  was  before 
him,  shows,  as  do  the  cases  cited  in  it,  that  .the  tendency  of  modern 
decisions  is  to  hold  that  persons  concerned  in  contracts  relating  to 
land  are  bound,  as  in  all  other  contracts,  to  regard  time  as  mate- 
rial. 

[Lord  Justice  Knioht  Brvce.  Was  Lennon  v.  Nappetj  2  Sch.  & 
Lef.  684,  before  Lord  Redesdale,  cited  in  this  case,  or  in  Parkin  v. 
Thorold?] 

It  does  not  appear  that  it  was.  The  Mastw  of  the  Rolls,  from  his 
observations,  seemed  to  think  this  a  better  case  for  an  appeal  than 
Parkin  v.  liarokL 

[Lord  Justice  Knight  Bruce.  Lord  Redesdale,  who  was  a  per- ' 
feet  master  of  equity  jurisprudence,  in  that  case  of  Lennon  v.  Napper^ 
which  arose  upon  the  subject  of  renewals  in  Ireland,  before  the  Te- 
nantry Act,  (19  &  20  Geo.  3  a  30,)  lays  down  the  law  upon  this  sub- 
ject with  admirable  perspicuity  and  precision.  At  page  684  he  says, 
"  The  Courts  in  all  cases  of  contracts  for  estates  in  land,  have  been 
in  the  habit  of  relieving,  where  the  party  from  his  own  neglect  had 
suffered  a  lapse  of  time,  and  from  that,  or  other  circumstances,  could 
not  maintain  an  action  to  recover  damages  at  law :  and  even  where 
nothing  exists  to  prevent  his  suing  at  law,  so  many  things  are  neces- 
sary to  enable  him  to  recover  at  law,  that  the  formalities  alone  render 
it  very  inconvenient  and  hazardous  so  to  proceed :  nor  con^d,  in  many 
cases,  the  legal  remedy  be  adequate  to  the  demands  of  justice*  Courts 
of  equity  have  therefore  enforced  contracts  specifically,  where  no 
action  for  damages  could  be  maintained;  for  at  law,  the  party  plain- 
tiff must  have  strictly  performed  his  psirt,  and  the  inconvenience  of 
•insisting  upon  that  in  all  cases,  was  sufficient  to  require  the  inter- 
ference of  courts  of  equity.  They  dispense  with  that  which  would 
make  compliance  with  what  the  law  requires  oppressive :  and  in 
various  cases  of  such  contracts,  they  are  in  the  constant  habit  of 
relieving  the  man  who  has  acted  fairly,  though  negligently.  Thus  in 
the  case  of  an  estate  sold  by  auction,  there  is  a  condition  to  forfeit 
the  deposit,  if  the  purchase  be  not  completed  within  a  certain  time ; 
yet  the  Court  i&  in  the  constant  habit  of  relieving  against  the  lapse 
of  tinrie:  and  so  in  the  case  of  mortgages,  and,  in  many  instances, 
relief  is  given  against  mere  lapse  of  time,  where  lapse  of  time  is  not 
essential  to  the  substance  of  the  contract."] 

In  all  cases  where  the,  Court  has  relieved  against  time,  it  has  been 
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where  it  would  have  been  ineqait^Ue  to  hold  a  party  to  time  aa 
essential  to  a  contract  or  agreement  between  him  and  another,  as  in 
the  case  of  a  mortgage.  There  to  hold  a  mortgagor  to  his  contract 
to  pay  at  a  given  time,  or  on  failure  to  aUow  a  forfeiture  of  the  estate, 
would  be  clearly  inequitable,  because  it  would  be  making  that  an 
absolute  sale,  which  was  never  intended  to  be  more  than  a  pledge, 
and  the  Court,  in  such  a  case,  acts  on  the  rule  ^  once  a  mortgage 
always  a  mortage,"  and  gives  the  mortgagor  a  right  to  redeem :  but 
that  is  verv  different  from  the  case  of  an  absolute  contract  for  sale, 
in  which  the  parties  have  stipulated,  as  they  have  done  here,  that  the 
sale  shall  be  completed  at  a  given  time,  and  with  a  view  to  that,  that 
the  abstract  shall  be  delivered  at  a  stated  period. 

[Lord  Justice  Turner.  What  you  say  as  to  mortmges  is  true, 
but  the  proper  way  of  trying  how  far  it  applies,  as  an  illustration  of 
the  case  before  the  Court,  would  be  to  look  at  the  reasons  given  in 
the  very  first  case  that  occurred,  in  which  the  Court  has  relieved 
against  time  in  the  case  of  a  mortgage.1 

The  early  cases  on  the  subject  are  collected  in  Mr.  Coote's  Treatise 
on  Mortgages,  but  without  an  examination  of  them  they  may  be 
referred  to  as  an  illustration  of  the  reason  for  the  Court's  interference, 
and  to  contrast  that  reason  with  the  present  case.  In  the  case  of  a 
mortgage,  to  hold  a  party  to  time  would  be  manifestly  hard  and 
inequitable :  to  do  so  in  the  case  of  an  absolute  purchase,  where  there 
is  no  fraud,  no  surprise,  no  deception,  would  not  be  so.  The  Vendor 
and  purchaser  deal  on  equal  terms:  and  both  agreed  by  the  condi- 
tions of  sale  that  the  purchase  should  be  completed  at  a  certain  time, 
and  that  stipulation  has  not  been  complied  with. 

Webb  v.  The  Direct  London  cmA  Portsmouth  Railway  Company^  1  De 
Gex,  M.  &  G.  531 ;  s.  c.  9  Eng.  Rep.  249,  was  also  cited. 

Teed  and  SRslop  Clarke^  for  the  plaintiffs,  were  not  called  upon. 

Lord  Justice  Knight  Bruce.  It  might  be  sufficient  to  dispose  of 
this  demurrer,  to  say  that  the  point  may  be  better  dealt  with  at  the 
hearing  than  at  this  time.  It  does  not^  however,  depend  on  that. 
The  question  is,  whether,  if  the  case  were  brought  to  a  hearing,  and 
the  facts  were  either  proved  or  admitted,  and  there  were  no  other 
evidence  in  the  case,  and  nothing  in  the  answer  to  vary  it,  specific 
performance  would  be  decreed.  I  think  it  would.  There  is  nothinc; 
on  the  face  of  the  contract  to  show  that  time  is  of  importance ;  and, 
I  apprehend,  when  time,  from  the  nature  of  the  case,  is  not  shown  to 
be  of  importance -— of  the  essence  of  the  contract -^courts  of  equity 
have  long  been  in  the  habit  of  relieving  in'  such  cases.  I  cannot 
express  the  rule  better  than  by  referring  to  the  words  of  Lord  Redes- 
dale  in  Lennan  v.  Napper^  that  is  to  say,  the  Court  will  not  relieve 
against  the  legal  effects  of  lapse  of  time  in  such  cases,  provided  that 
time  is  not  made  expressly  of  the  essence  of  the  contract,  or  there  are 
other  circumstances  in  the  case  which  may  render  it  so.  The  defend* 
ant  must  show  that  It  is  not  inconsistent  with  the  present  decision 
that  upon  the  answer  of  the  defendant,  or  upon  the  answer  and  evi- 
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dence,  the  bill  may  be  dismissed*  especially  in  a  case  like  this,  where 
it  is  part  of  the  defendant's  case,  that  the  time  is  limited  within 
which  the  vendors  were  bound  to  furnis^h  an  abstract  of  title,  and  that 
the  time  is  past.  With  regard  to  the  fourth  of  the  conditions  of  sale, 
one  effect  of  that  may  be  of  importance  with  regard  to  the  question 
before  us ;  but,  as  the  Court,  upon  demurrer,  must  take  the  whole 
bill  to  be  proved  or  admitted,  I  am  of  opinion  that  this  is  a  case  for 
specific  performance ;  I  agree  in  the  conclusion  of  the  learned  Judge, 
the  Master  of  the  Rolls,  which  is  perfectly  consistent  with  a  case 
being  made  at  the  hearing,  on  which  the  bill  may  be  dismissed,  with 
cos(s. 

Lord  Justice  Turner.  The  demurrer  must  be  overruled.  I  think 
this  ground  alone,  namelv,  that  the  delivery  of  the  abstract  was  pre- 
vented by  the  accidental  absence  of  the  mortgagee  on  the  continent 
would  be  sufficient  to  overrule  the  demurrer.  I  do  not,  however, 
shrink  from  saying  that  I  concur  with  all  that  has  fallen  from  Lord 
Justice  Knight  Brace,  that  time  may  or  may  not  be  of  the  essence 
of  a  contract,  by  the  stipulation  of  the  parties,  by  the  state  of  the 
property,  or  by  surrounding  circumstances;  and  that  the  question 
here  being,  whether  it  is  made  so  by  any  of  these  modes,  I  am  clearly 
of  opinion  that  it  is  not  The  doctrine  of  the  Court  is  to  look  at  the 
substance,  and  not  at  the  mere  form  of  a  contract.  Here  the  contract 
is  in  substance  for  a  sale  on  one  side  and  a  purchase  on  the  other ; 
but  it  is  not  made  essential  that  it  should  be  completed  at  any  par- 
ticular time.  The  abstract,  it  is  true,  was  to  be  delivered  at  a  parti- 
cular time,  but  it  was  not  said  that  if  the  abstract  were  not  delivered 
at  such  time,  the  contract  was  to  be  at  an  end ;  and  the  demurrer 
must  be,  therefore,  overruled,  and  the  appeal  was  rightly  dismissed. 


Lady  Beresford  v.  Driver."^ 

June  1, 1852. 

Discovery  —  Delivery  of  Documents  —  Agents  —  Title  Deeds. 

Land  agents  paid  hy  oommisBion  will  be  directed  to  deliver  xm  ench  maps,  plans^  and  other 
docnments  relating  to  the  estates  as  were  made  or  collected  bj  them  in  the  coarse  of  their 
employment,  even  though  it  is  alleged  that  they  were  made  for  their  own  private  use. 

This  biU  was  filed  by  Dame  Amelia  Beresford  against  Edward 
Driver  and  George  Neale  Driver,  her  former^ land  agents  and  receivers, 

1 22  Law  J.  Bep.  (isr.  s.)  Chanc.  407. 
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to  obtain  a  discovery  of  certain  documents  retained  by  them  upon 
their  being  discharged,  and  asking  for  a  decree  that  they  might  deliver 
up  the  several  maps,  plans,  rent-rolls,  field-books,  books  of  litho- 
graphed plans  and  books  of  reference  to  maps  and  plans,  and  all 
other  muniments  and  writings  belonging  or  relating  to  the  manor  of 
Waterbeach,  which  were  in  their  custody  or  power. 

The  defendants,  by  their  answer,  stated  that  they  bad  given  up  all 
the  documents  of  title,  but  admitted  that  they  had  the  several  docu- 
ments stated  in  the  two  parts  of  the  schedule  to  the  answer  as  fol- 
lows :  First  part  —  A  paper  book,  marked  A,  containing  private 
rough  memorandums  and  calculations,  &c.y*made  by  the  defendants 
for  their  respective  private  use  as  to  fines  assessed  relative  to  the 
manor  of  Waterbeach.  Memorandum  book,  marked  B,  containing 
private  remarks  of  the  defendalits,  or  one  of  them,  as  to  the  estate, 
from  1829  to  1850.  An  old  private  memorandum  book  of  the  defend- 
ants. A  private  rental  and  cash  book  of  the  defendant,  Edward 
Driver,  and  the  late  A.  P.  Driver,  and  of  the  defendants  from  1819  to 
1850.  A  field  book  made  and  kept  by  the  defendants  for  their  pri- 
vate use.  Second  part.  —  Two  fair  copy  account  books  of  the  de- 
fehdants,  with  memorandums  of  approval  by  the  late  Samuel  Peach 
and  the  plaintiff,  respectively  marked  F  and  G,  with  a  bundle  of 
vouchers,  sealed  up,  relating  to  several  of  the  accounts  in  the  account 
books.  Third  part  —  A  bundle  of  letters  and  correspondence  sealed 
up,  and  relating  to  the  business  transacted  by  the  defendants  for  the 
plaintiff,  the  subject  of  an  action  pending  at  law  brought  by  the 
defendants  against  the  plaintiff.  Fourth  part.  —  Two  copy  bills  as 
to  the  Bedford  Levels,  7  &  8  Qeo.  4,  and  a  copy  act,  53  Geo.  3, 
c.  107,  as  to  inclosing  lands  at  Waterbeach,  and  a  copy  parliament- 
ary bill,  6  Greo.  4,  relating  to  a  new  water-cut.  King's  Lynn,  Norfolk, 
as  to  Bedford  Levels.  The  fifth  part  contained  a  list  of  sixteen 
bundles  of  letters. 

The  plaintiff  moved  for  the  production  of  these  papers,  and  on  the 
31st  of  July,  1851,  the  court  ordered  the  defendants  to  produce  them 
all,  except  those  mentioned  in  the  fourth  part  of  the  schedule.  Ladif 
Beresford  v.  Driver^  14  Beav.  387 ;  s.  c.  7  Eng.  Rep.  25. 

Lloifd  and  Shapier^  for  the  plaintiff.  The  plaintiff  now  asks  for  a 
decree  that  Messrs.  Driver  may  deliver  up  the  documents.  It  is  evi- 
dent that  all  maps,  &c,  have  been  paid  for  in  the  commission  charged. 
The  calculations  made  by  them  were  also  for  the  benefit  of  their  em- 
ployer, and,  having  been  dismissed  from  their  office,  they  have  no 
pretence  for  retaining  any  letter  received  from  a  tenant,  or  any  paper 
relating  to  the  affairs  of  the  plaintiff  or  to  the  estate* 

Roupell  and  Halletty  for  the  defendants.  The  documents  were  col- 
lected by  the  defendants  for  their  own  private  benefit,  as  land-agents. 
They  are  not  title  deeds. 

The  Master  of  the  Rolls.  The  plaintiff  has  a  right  to  have 
the  documents :  they  in  fact  form  a  part  of  her  property.    It  may 
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poBsibly  be,  that  some  are  schedaled  to  which  the  plaintiiF  has  no 
right;  they  can  now  be  withdrawn :  but  until  they  were  produced,  it 
was  impossible  to  decide  tb  what  the  plaintiff's  right  extended.  I 
must  follow  the  plaintiff's  right  arising  from  this  discovery,  and  as 
the  defendants  have  not  offered  to  relinquish  their  claim  ctn4  give 
them  up,  I  must  make  a  decree  for  the  delivery  of  the  document  to 
the  plaintiff,  who  is  entitled  to  her  costs  of  the  suit 

The  decree  taken  was  for  the  delivery  of  the  documents  in  the  first 
part  of  the  schedule,  and  the  sixteen  bundles  of  letters  in  the  fifth 
part^  • 


CoppBARD  v.  Mayhew.' 

Januarys?,  1853. 

Claim '^^  CotmsePs  Signature —  Order  to  file. 

The  omiflflion  to  print  connseVs  name  npon  a  claim  requiring  his  Bignatnre  will  not  pveTonl 

•  its  being  filed. 

Babington  applied  for  leave  to  file  a  claim,  the  specialty  in  which 
was  to  obtain  payment  of  a  legacy  out  of  real  estate ;  he  had  settled 
and  signed  it,  but  his  name  had  not  been  printed  upon  the  claim. 

The  Master  of  the  Rolls.  The  omission  of  the  printer  is  im- 
material ;  you  may  take  the  order,  as  the  claim  has  been  duly  settled 
and  signedf. 


Powell  v.  Marett.' 

March  7,  1853. 

Lapsed  Legacff  —  Rights  of  Executor  to  undisposedrof  Personalty  — 

Rights  of  the  Orounu 

A.  testator,  by  his  will,  dated  in  1822,  appomted  A  (his  widow)  and  B  his  executors,  and 
gave  B  a  legacy  for  his  trouble,  and  bequeathed  his  personal  estate  to  A  and  B,  on  the 


1  Bee  Swmbome  ▼.  Ndsanf  22  Law  J.  Bep.  (k.  s.)  Chanc.  381 ;  s.  a  15  £ng.  Bep. 
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nraal  tnuts  for  convenion,  and  directed  that  the  iocome  of  the  proceeds  shonld  be  paid  to 
A  for  life,  and  that  after  her  deaUi,  his  trastees,  or  the  sunrivor  of  them,  or  the  execntors 
or  adminutrators  of  Buch  survivor,  should  stand  possessed  of  one  half  of  the  capital  for  A, 
her  executors,  administrators  and  assigns.  A  died  in  the  lifetime  of  the  testator.  The 
testator  had  been  illegitimate :  — 

Bdd^  that  the  lapsed  part  of  the  testator's  estate  belonged  to  the  crown,  and  not  to  B,  the 
executor. 

William  Powell,  by  his  will,  dated  the  7th  of  August,  appointed 
his  wife,  Martha  Powell,  and  John  Marett,  his  executors,  and  gave 
John  Marett  a  legacy  of  20/.  for  his  trouble  as  executor ;  and  then 
devised  all  his  real  and  personal  estate  to  Martha  Powell  and  John 
Marett,  their  heirs,  executors,  and  administrators,  on  the  usual  trusts 
for  sale  and  conversion,  and  directed  that  the  proceeds  should  be  in- 
vested in  government  or  real  securities,  and  that  the  income  should 
be  paid  to  Martha  Powell  for  her  life ;  and  declared  that,  after  her 
death,  "  his  trustees,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  should  stand  possessed  of  one  half 
of  the  capital  for  such  persons,  &c.,  as  Martha  Powell  should  appoint, 
and,  in  default  of  appointment,  for  Martha  Powell,  her  executors, 
administrators,  and  assigns." 

Martha  Powell  died  in  1842,  in  the  lifetime  of  the  testator,  and 
WilUam  PoweU  died  in  1846. 

The  testator  was  illegitimate. 

The  question  in  this  suit  was,  whether  the  one  half  of  the  testator's 
residuary  personal  estate,  which  had  lapsed  by  the  death  of  Martha 
Powell  in  the  lifetime  of  the  testator,  belonged  to  John  Marett,  the 
executor,  or  the  crown. 

Russell  and  Ren^haw^  for  Mr.  Marett,  referred  to  JMtddleton  v. 
Spicery  1  Bro.  C.  C.  201,  and  Taylor  v.  Haygarth,  14  Sim.  8,  cases 
in  favor  of  the  crown,  but  contended  that  the  executor  was  entitled. 

Wigramj  Bazalgette^  and  Briggs^  for  other  parties. 

WickenSy  for  the  crown,  was  not  called  upon. 

Stuart,  V.  C,  said  that  he  had  been  pressed  with  what  Lord 
Thurlow  had  said  in  the  case  of  Middleton  v.  Spicer^  and  he  had 
observed  how,  in  Taylor  v.  Haygarth,  the  Vice- Chancellor  had 
stopped  the  counsel  for  the  crown.  He  must  consider  the  point  as 
settled,  and  that  the  right  of  the  crown  was  clear. 
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Pennell  V,  ROY.^ 

March  5  and  9, 1853. 

Injunction  —  Jurisdiction  —  English  Bankruptcy  —  Scotch  Proceed- 
ings against  Assignees. 

A  Scotchman,  who  was  resident  and  cairied  on  trade  in  England,  hecame  bankrupt  here, 
and  sabeeqnently  succeeded  to  real  estate  in  Scotland.  The  assignees  under  the  bank- 
ruptcy possessed  themselves  of  this  real  estate,  as  part  of  the  estate  to  be  administered 
under  the  bankruptcy,  and  they  perfected  their  title  according  to  the  roles  of  the  Scotch 
law.  Mr.  R.,  who  alleged  himself  to  be  a  creditor  of  the  bankrupt,  commenced  an  action 
in  the  Court  of  Session  in  Scotland  against  him,  which  was  dropped,  and  another  was 
brought  against  tiie  assignees  for  the  recovery  of  a  dividend  upon  his  claim,  eqnal  to  the 
dividend  paid  and  to  be  paid  to  the  creditors  under  the  bankruptcy,  and  in  the  latter  action 
arrested  tne  rents  of  the  real  estates  in  Scotland,  of  which  the  assignees  had  so  possessed 
tiiemselves  so  as  to  prevent  them  from  dealing  with  that  propertj.  The  assignees  filed  a 
bill  against  B.  for  an  injunction  to  restrain  him  from  proceeding  with  the  action  in  the 
Court  of  Session  :  — 

Edd^  overruling  the  decision  of  the  court  below,  (where  the  injunction  had  been  g^ranted  on 
the  ground  that  the  court  had  jurisdiction  to  restrain  the  proceedings,)  that  the  injunction 
could  not  be  sustained. 

This  case  came  on,  upon  an  appeal  from  a  decision  of  the  Vice- 
Chancellor  Kindersley,  who  had  granted  an  injunction  to  restrain  the 
defendant,  Mr.  Roy,  who,  as  a  trustee  for  other  persons,  had  taken 
proceedings  in  the  courts  in  Scotland  against  Mr.  Pennell  and  another, 
the  assignees  of  the  estate  of  Mr.  Archibald  CampbeU,  a  bankrupt 
The  facts,  as  stated  in  the  narrative  portion  of  his  Honor's  judgment, 
and  which  were  admitted  to  be  correct,  were  as  follows:  —  An  ac- 
tion was  brought  in  the  Court  of  Session  in  Scotland,  in  the  year 
1845,  by  Mr.  Roy  (who  had  been  a  writer  to  the  signet)  against  a 
Mr.  Campbell,  contending  that  Mr.  Campbell  was  his  debtor  to  the 
amount  of  upwards  of  3,000/.,  in  respect  of  certain  transactions  with 
regard  to  a  bill  of  exchange.  The  particrdara  of  the  claim  of  IVfr. 
Roy  it  is  not  necessary  to  enter  into ;  it  is  sufficient  to  say,  that  he 
claimed  this  3,000/.  and  upwards  from  Mr.  Campbell  Mr.  Camp- 
bell had  previously  carried  on  business  in  England,  and  had  become 
bankrupt  in  England,  and  a  commission  of  bankruptcy  was  pending 
against  him  when  the  action  was  brought ;  but  being  an  uncertificated 
bankrupt,  of  course  the  bankruptcy  did  not  prevent  the  right  of  a 
creditor  to  sue  Mr.  Campbell  That  action  went  on  for  a  consider- 
able time ;  proceedings  were  had,  and  that  action  was  still  pending. 
In  the  course  of  that  action  the  plaintiff,  Mr.  Roy,  was  desirous,  if 
possible,  of  getting  the  assignees  to  be  made  parties  to  it,  and,  there- 
fore, gave  them  notice  that  they  might,  what  is  called,  sist  themselves : 
that  is,  intervene  in  the  action  as  if  they  were  parties,  and  make  them- 
selves quasi  parties  defendants  to  that  action.    They  declined  to  ao- 
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oept  that  otbXi  and,  aoootding^y,  in  the  eariy  part  of  December,  1852| 
Bfr.  Boy  ccNnmenced  a  separate  aotioa  affainst  the  aeaigneev ;  and 
the  prayer  of  the  eamiaoaft  ia  the  oomt  »  Soottaad  was,  in  effect, 
this :  it  asked  a  declaratkm  of  the  Oonrt  of  Bessios,  in  the  event  of 
Mr.  Roy  establishing  his  claim  ia  Us  action  against  Oampbell,  that 
he,  Campbell,  was  a  debtor  to  Boy  in  lespeot  of  the  transactions  con- 
nected with  this  bin  of  eiiebange,  than  that  Mr.  Rot  -was  eattUad  to 
receive  a  dividend  from  the  estate  of  the  bankrapt  CfampbeU,  equal  to 
the  dividend  or  dividends  drawn,  <Nr  which  should  be  drawn,  by  the 
other  creditors  of  Campbell,  and  that  the  plaintiff!  Kirkland  and  Pen* 
nell,  the  assignees  of  Campbell,  should  be  decerned  and  ordained  to 
make  payment  to  Boy,  the  defendant,  pursuer,  aa  he  is  eaUed  in  Scot- 
land,  of  the  sum  of  3,000^  and  jnteiest  thereon,  or  of  each  other  sum 
as  should  be  equal  to  the  amount  of  the  dividend  or  dividends  drawn 
by  the  other  creditors,  on  their  respective  claims ;  and  that  in  the 
mean  time  the  assignees  should  consign  or  deposit  in  bank,  or  other* 
wise  secure  in  such  manner  as  the  court  should  ordain,  the  sum  of 
3,000^.,  or  such  other  sum  as  should  be  sufficient  to  nmet  the  divi- 
dend ;  and  that  the  defendants,  the  assignees,  should  be  decreed  to 
make  payment  to  the  pursuer  of  the  costs  of  that  action.  That  ac- 
tion being  foron|;ht  in  December,  1853,  a  summons  was  executed,  as 
it  is  called,  or  served  with  the  proper  summons  in  the  nature  of  a 
subpoena,  to  bring  the  assignees  before  the  court  on  the  17th  of  De- 
cember ;  therefore,  this  acBon  was  constituted  as  between  Mr.  Boy 
and  the  assignees  of  Mr.  CampbeU. 

On  the  14th  of  January,  1853,  this  bill  was  filed  by  the  assignees, 
praying  an  injunction,  and  praying  nothing  else,  ^  to  restrain  Mr. 
Boy,  his  mandatories  and  agents,  from  prosecuting  the  action  against 
them,  the  assignees,  in  the  Court  of  Session,  or  against  the  real  estate 
of  Campbell,  or  the  rents  thereof;  and  from  continuing,  or  permitting 
to  continue  or  remain  in  force,  the  arrestments  laid  on  as  in  the  uS 
mentioned ;  and  from  laying  any  further  or  other  arrestments  on  the 
rents  thereafter  to  become  due  from  the  tenants  of  the  estate  of  Lock- 
nell,4n  the  bill  also  mentioned,  (to  which  the  bankrupt  had  succeeded 
after  the  date  of  the  bankruptcy,)  or  suing  out  execution,  or  any  other 
diligence  or  process  against  the  real  or  personal  estate  of  Campbell^ 
the  bankrupt" 

The  arrestments  there  referred  to  were  arrestDients  which  every 
pursuer  in  an  action  is  entitled  to  take,  not  merely  for  the  purpose  of 
compelling  appearance,  but  for  the  purpose  of  providing  a  fund  to 
answer  the  demand  of  the  plaintiff,  if  he  should  succeed  m  establish- 
ing it ;  and  the  arrestments  have  the  effect  of  laying  a  sort  of  inters 
diet  upon  the  real  and  personal  estate  of  the  ddenmr.  Any  real  or 
personal  property  in  Scotland,  within  the  jurisdiction  of  the  court, 
may  be  arrested,  and  is  arrested  by  virtue  of  the  arrestments,  so  that 
the  owner  of  the  property,  the  defender,  cannot  touch  his  own  pro** 
perty,  unless  indeed  by  oertain  proceedings  he  gives  security  to  answer 
the  demand ;  and  those  arrestments  were  issued  in  the  present  case, 
and,  as  it  appeared,  the  particular  arrestments  had  issued  under  a 
special  act  of  parliament  which  had  recaatly  passed,  end  which  gKf^ 
vou  xYii.  85 
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a  particnlar  efficai^,  and  pat  partioular  terms  and  oonditiona  upon 
tiioae  amstm^ti  not  seomary  to  be  now  noticed.  But  the  effect  of 
the  anestnieBts  here  put  was  tiits :  that  they  prevented  the  asrignees, 
until  they  gave  aecarxty  to  anawer  the  pniswer's  demand  in  the  action, 
from  uplifting,  tiiat  k,  fitom  leeeiving  or  getting  in,  any  portion  of 
the  real  or  personal  estate  vested  in  tbe  assignees,  as  assignees, 
within  the  jniiadietion  of  the  Oonits  in  Seolland 

The  mottoci  for  the  injuactioR  was  heard,  before  the  Vice-Chano^ 
lor  Kinderriey,  on  the  l^fa,  ISth,  and  16th  of  Febraary  last,  when  his 
Honor  granted  the  iimuictioii  in  the  term  of  the  prsyN*  of  tiie  bill. 
From  that  order  Mr.  nov  now  appealed ;  and  as  this  oonrt  has  dif- 
fered from  the  view  of  that  toaxned  judge,  some  passages  of  his  ela- 
borate  judgment  are  stated  in  a  not&V 


1  ^  KiNBEfiSLET,  T.  C. — It  does  not  sppear  to  me  that  the  cases  entirely  goreni 
diis  case,  ssdi  as  Giaham  «.  llaziraM  ana  Madaren  «.  Stainton,  where  tins  Comt, 
admiiiisteniig  an  estate,  aajjs,  a  ereditor  shall  not  sae  after  a  decree  finr  adrninistration, 
either  in  the  conrts  of  law  in  this  countiy  or  in  any  court  of  anj  other  country.  That 
stands  upon  a  footing  of  its  own.  But  those  cases  go  to  this :  although  they  do  not 
govern  this  case,  they  establkh  at  least  this  principle,  that  where  a  party  has  not 
chosen  to  come  is  when  he  mi|^t  have  come  in,  and  when  he  would  by  coming  in  get 
his  righii  dnly  admoi^dedKed  and  e^SMStnated  according  to  the  bw  of  the  coun^ 
which  was  admioisterinf;  the  estate,  •»  although  he  has  not  chosen  to  come  in, — st^ 
the  court  will  not  let  hun  exercise  the  option  of  going  elsewhere  to  try  that  right  It 
is  true  that  there  are  cases  in  which  the  court,  granting  the  injunction,  is  itself  adminis- 
tering the  equities  and  administering  justice  among  the  different  parties.  In  this  case 
the  eoort  it  sol  dmng  sa  la  that  respect,  the  case  which  is  now  before  me  is,  I  be- 
lieve, a  new  case.  I  c<maider,  tharefore,  that  I  am  extending  what  I  conceive  to  be  a 
clear  principle  to  a  case  to  winch  it  has  not  yet  been  extended.  ^  But  it  appean  to  me 
that  there  is  equity  enough  in  this,  that  the  creditor  here  is  admitting  himseu  to  be,  and 
assuming  himself  to  be,  a  creditor  entitled  to  no  other  right  whatever,  as  between  him 
and  the  aanses,  but  a  ri^  to  reeeive  a  dividend  in  the  administration  of  llie  badk* 
rupfs  assets  by  those  assigaeeai  by  virtue  of  the  Court  of  Bankruptoy.  He  is  admitting 
that  throughout  his  whole  proceeding  and  aivnment ;  and  it  appears  to  me  that,  upon  die 
same  principle,  if  he  had  come  and  proved  his  debt,  got  his  debt  idlowed,  or  atten^ted 
to  prove  It  and  got  it  rejected,  there  is  Just  as  much  equity  to  restrain  him  now  from  pn^ 
eeedhw  aaheis  now  proeeeding,  as  Am  would  be,  it  he  had  come  in  and  attemifted  to 
Bfoive  hisdehtiaad  thaik  debt  had  been  reacted,  or  even  if  that  debt  had  been  allowed. 
He  might,  if  he  had  come  in  and  proved  his  debt,  have  withdrawn  his  proof.  Would  diis 
court  allow  him  to  withdraw  his  proof,  and  say :  "  I  prefer  having  a  certain  portion  of 
the  assets  which  are  in  Scotland ;  as  &r  as  I  am  individually  concerned,  —  not  as  &r 
as  Ihe  cieditois  geasHHy  are  eonesnwd,  bul  as  &r  as  I  am  in^vidually  concerned— 
I  should  wish  tint  a  psmcukr  isolated  portion  of  the  assets  shoeld  be  distributed  by 
another  court  for  me  only  ?  "  Kow,  it  appears  to  me  that  this  court  will  not  only 
restrain  the  {woceedings  of  ^rdes  who  ought  to  come  into  this  court  and  have  their 
tights  administered,  but  that  it  will,  on  the  ground  of  equity,  lend  its  assistance  to  the 
courts  of  comsetflpt  aad-**a8  &r  as  their  jurisdietioB  extends  and  in  respect  of  wUdi 
it  does  extaad — fi^iene  juasdictieD,  which  hava  not  of  themselYes  tiie  means  of 
ffranting  a  similar  in^uncticm.  Kow,  if  I  thought  that,  by  restraining  the  action,  I  was 
doing  any  sort  of  mischief  to  Mr.  Roy^  that  is  to  say,  if  there  were  any  ioupediment  in 
the  way  of  hn  establiriiing  Ins  debt  as  anv  other  creditor  would  establish  his  debt,  I 
AoMdd  be  bend,  of  course,  to  take  eare  that  these  irapedimente  were  removed  out  of 
hiiWBj:  or,  if  tibey  ooold  not  be  lesMiTed,  I  oactainly  would  notjpnthhaiiiapoaitkMi 
in  which  he  would  be  made  sulyect  to  these  inypediments.  .  .  .  There  it  ao  difficidty 
in  Mr.  Roy  cominff  in  and  proving  his  debt  I  admit  that  that  alone  would  not  be  a 
Sufficient  eround  fir  saying,  "If  you  have  a  right  to  go  elsewhera  you  shall  not  go 
ebewlMte?'    What  I  have  to  deteRBiBe  u,  whettwr,  under  eziBling  caeomtlaaces^  £e 
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The- principal  eases  cited  ia  Ae  eonrt  below  were :  **  Kennedy  ▼• 
3%e  £br/  qfCasHUis,  3  SwaDst  313 ;  AiMiy  v.  Jihmda^,  5  Madd  297; 
Harrison  v.  Chrj^y  2  Jao.  ft^  W.  663 ;  iU^iMXMlv.  £0Mb,  2  Beav.  193; 
Frewin  v.  LeicTtt,  4  MyL  A&  Cr.  249 ;  Maelaren  y.  fitointofi,  15  Eng. 
Rep.  500;  Oraham  v.  Maxwelij  1  Mac  &  Q.  71 ;  s.  0. 1  Hall  &  Tw. 
847. 

The  appeal  motion  to  discharge  the  order  of  the  Vice-Chancellor 
and  to  dissolve  the  iiijaQolioii  now  came  on  to  be  heard. 

Bacon  and  Oiffcwd^  for  the  appellant  There  is  no  equity  to  sup- 
port such  a  bill  as  this,  and  the  injunction  ought  never  to  have  been 
granted*  The  value  <Nr  not  of  the  sseoess  in  the  Court  of  Session  is 
not  the  matter  to  be  discussed ;  at  any  rate,  it  will  form  no  part  oi 
the  reason  for  the  couiti  on  this  appeali  refnang  to  discharge,  if  it 
shall  refuse  to  discharge,  the  order  ot  the  court  below*  The  Vice* 
Chancellor  himself  admitted  that  the  case  was  a  new  one ;  but  he 
relied,  and  it  is  respectfully  submitted,  enroneouriy  relied,  upon  the 
fact  luringing  it  within  the  principle  adopted  by  the  eourt  in  the  exer* 
cise  of  its  jurisdiction  to  interpose  its  authority  c^jainst  parties  who 
proceed  in  a  foreign  court  Mr.  Boy,  in  taking  the  step  he  did,  has 
done  no  more  than  every  man  alleging  himself  to  be  a  creditor  bad  a 
right  to  do.  He  finds  that  there  is  real  property  in  Scotland,  and  hav- 
ing offered  the  assignees  the  opportunity  of  intervening  in  the  action, 
and  they  having  refnsed  and  having  neglected  to  conform  to  the 
requirements  of  the  law,  he  has  laid  the  arrestments  on  the  rents, 
which  will  operate  to  secure  the  payment  of  his  debt,  and  which  debt 
he  will  be  able  to  show  is  justly  due.  Mr.  Boy  owes  no  duty  to  this 
court  in  respect  of  this  matter ;  he  owes  no  observance  to  the  assign- 
ees as  acting  under  the  banlaruptcy  jurisdiction  in  England,  for  he 
has  not  proved,  nor  offered  to  prove,  his  debt  under  the  bankruptcy. 
The  cases  where  the  Court  of  Chancery  has  refused  to  support  an 
injunction  to  restrain  proceedings  in  courts  in  Scotland  and  elsewhere 
are 'numerous ;  that  of  Kennedy  v.  The  Earl  of  CasnlUsy  and  the  valu- 
able collection  of  cases  in  the  note,  are  well  known.  This  court  will 
not  exercise  its  extraordinary  jurisdiction  in  such  a  way  as  to  draw 
foreign  litigation  here,  and  it  will  always  presume  that  foreign  courts 
will  decide  according  to  the  rules  of  justice,  and  will  also  take  proper 
cognizance  of  the  jurisdiction  in  bankruptcy,  as  well  as  every  other 
jurisdiction  in  this  country.    If  the  injunction  be  supported,  it  will  be 


has  a  right  to  fp  elsewhere ;  wlieiher  he  has  a  right  to  go  in  the  manner  in  which  he 
lis  coing,  by  suing  the  assignees  in  Scotland.  It  appears  to  me  tiiat  he  is  violating  not 
only  a  principle  of  abstract  justice  but  a  principle  of  justice  as  administered  by  a  court 
of  equity;  and  except  that  a  court  of  law  does  not  grant  injunctions — does  not  pro* 
ceedf  b^jT  the  same  machinery — the  justice  would  be  as  much  recognized  in  a  court  of 
law  as  it  would  be  in  a  coort  of  equity.  .  .  .  Now,  it  appears  to  me,  for  the  reasons  I 
haye  stated,  that,  though  I  am  extending  to  a  new  case,  as  I  beHeve,  the  principles 
estabUshed  in  the  other  oases,  I  am  not  establiBhing  a  new  principle.  It  appears  to 
me  I  am  only  carrying  out  those  principles  already  establisned  to  a  case  that  comes 
witMn  the  mischief  of  £ose  cases,  although  I  am  not  aware  that  the  precise  case  has 
isvet  been  made  the  sulgect  of  dacinoD/' 
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eqaivalent  to  a  determination  of  this  court  that  a  creditor  shaU  be 
forbidden  to  proceed  in  the  prosecation  of  his  legal  rights  in  a  foreign 
court,  bat  shall  be  forced  to  prosecute  them  in  a  particular  court  in 
this  country,  or  be  precluded  from  recovering  his  debt  at  all,  which 
is  a  course  which,  it  is  submitted,  on  the  behalf  of  Mr.  Roy,  the  Conrt 
of  Chancery  will  not  pursue,  and  that,  therefore,  it  will  dissolve  the 
injunction. 

[Other  cases. were  refeoed  to,  and  thev  will  be  found,  with  the  au* 
thorities  supporting  the  view  of  the  appellant,  in  the  case  of  Maclaren 
V.  Staimtan.] 

Tke  SoUeUor^Generaly  Amterson^  and  Earshke^  in  support  of  the 
Vioe-Chanodlbr.  From  the  judgment  of  Vice-Chancellor  Kindersley 
it  is  to  be  collected,  as  undoubtedly  is  true,  that  in  its  facts  and  cir^ 
cumstances  this  CAse  is  new,  but  it  seems  equally  clear  that  his  Honor 
has  only,  as  he  alone  intended  to  do,  extended  the  principle  of  other 
cases  to  rectify  a  mischief  which  does  not  appear  to  have  been  before 
brought  under  the  notice  of  the  court  That  the  Court  of  Chancery 
will  lend  its  aid,  or  will  exercise  its  jurisdiction  in  aid  of  the  Court  of 
Bankruptcy,  is  plain,  from  the  observations  of  Lord  Eldon  occurring 
in  an  Anonymous  ease^  14  Ves.  451,  and  in  Ez  parte  Bradley^  1  Rose^ 
203,  who  says,  that  the  different  statutes  relating  to  bankrupts  seem 
to  have  been  framed  with  a  view  to  the  authority  with  which  the 
Lord  Chancellor  is  intrusted  in  the  exercise  of  his  ordinary  jurisdic* 
tion ;  and  that  when  those  statutes  were  silent  as  to  the  mode  of 
compelling  obedience  to  the  orders  that  might  be  necessary  for  carry- 
ing their  provisions  into  effect,  the  practice  had  been  to  enforce  it  by 
the  general  jurisdiction  of  the  Court  of  Chancery,  without  which  the 
objects  of  a  commission  of  bankruptcy  could  not,  in  many  cases,  be 
thoroughly  attained ;  and  this  practice,  he  thought,  was  perfectly  con- 
sistent with  the  intention  of  the  legislature,  in  giving  the  jurisdiction 
it  has  done  to  the  Chancellor  in  Bankruptcy.  This  train  of  reasoning 
respecting  the  statutes  relating  to  bankruptcy,  and  the  exercise  of'the 
general  jurisdiction  of  the  court  in  enforcing  obedience  to  orders  made 
in  pursuance  of  those  statutes,  is  equally  applicable  to  the  present 
case,  where  the  whole  estate  of  the  bankrupt  being  lawfully  within 
the  administrative  power  of  the  Court  of  Bankruptcy,  a  single  alleged 
creditor  has  interposed  to  stop  a  part  of  the  assets,  and  prevent  their 
coming  to  the  hands  of  the  assignees  for  distribution  among  the  whole 
body  of  creditors,  himself  among  the  number,  if  he  thinks  fit  to  con- 
form to  the  requirements  of  the  law  by  proving  his  debt  in  the  ordi- 
nary manner.  In  the  case  of  Bat^ker  v.  Ghodaifj  11  Ves.  78,  Lord 
Eldon  granted  an  injunction  to  restrain  proceedings  on  a  foreign 
attachment  which  had  been  obtained  in  the  Lord  Mayor's  Court, 
which  had  been  commenced  after  a  commission  of  bankruptcy  against 
one  partner.  There  the  Lord  Chancellor,  in  giving  his  judgment, 
says,  ^  In  the  case  of  the  judgment  by  a  separate  creditor,  both  the 
partners  being  solvent,  it  has  been  held,  that  the  creditor  may  take 
Dy  execution  a  moiety  of  a  chattel,  though  he  is  only  a  separate  ere* 
ditor.    A  great  variety  of  difficulties  occur  as  to  that ;  whether  it 
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stands  in  equity  as  at  law.  It  is  clear,  a  partner  holds  a  diattel  with 
his  partner,  subject  to  all  the  equities  that  partn^  has  upon  it"  And 
then  his  Lordship  goes  on  —  ^  A  question  has  often  oocnrred,  whether 
a  separate  creditor,  taking  a  moiety  of  the  chattel  in  execution,  is  in 
the  same  circumstances ;  namdy,  that  he  may  call  for  a  sale  of  that 
chattel,  and  divide  the  money :  or  whetbar  niis  court  would  force 
upon  him  the  whole  account  of  the  partiMfship ;  permitfeing  him  to 
taice  only  that  interest  which  the  partner,  his  debtor,  would  have  been 
entitled  to,  after  the  account  But  we  have  gone  much  greater 
lengths  in  bankruptcy  as  to  that ;  and  even  in  the  absence  of  the  other 
partner.  In  bankruptcy,  after  one  partner  had  become  a  bankrupt,  I 
do  not  recollect  that  a  joint  creditor  was  ever  permitted  to  bring  an 
action,  and  bv  execution  fiBLsten  upon  a  moiety  of  the  eflbcts.  On  the 
contrary,  in  me  absence  of  the  solvent  partner,  if,  for  instance,  he  was 
at  Lisbon,  we  say,  the  asngnees  i^iall  take  the  joint  property,  and 
deal  with  it  as  the  partner  himself  ought  to  have  dealt  witii  it;  pay- 
ing all  the  j<rint  cfeditors  equally,  as  far  as  the  joint  property  ^pes ; 
and  applying  the  surplus,  if  any,  under  all  the  eqmties  subsisting 
between  the  partners  themselves.  This  is  done  here  every  day ;  thouga 
how  it  originally  became  law  I  do  not  know.  We  have  in  some 
degree  pursued  it  in  the  administration  of  assets,  though  vary  ten* 
derly."  In  Jbnes  v.  GeddeSj  14  Sim.  606,  Bir  Lancelot  Bhadwell  held, 
that  the  Court  of  Chancery  has  jurisdiction  to  grant  an  injunction  at 
the  suit  of  the  assignees  of  a  bankrupt,  to  restrain  poceedings  in  ths 
Court  of  Session  in  Scotland,  on  a  bond  exeeuted  before  the  bank» 
vvp^yi  ftgaiiut  real  estates  tbexe.  There  las  Honor  held,  that  the 
estate  in  Scotland  belonged  to  the  assignees,  and  that  therefore  the 
same  ought  to  be  admiatstered  under  the  fiat  At  p.  619  of  tiie  same 
volume,  is  Lord  Lyndhursfs  written  judgment  on  the  appeal,  the  rea^ 
aoning  of  which  is  importantly  in  favor  of  the  respondents^  view  in  the 
present  case,  although  under  the  peculiar  dicumstanoes  of  that  case 
his  Lordship  did  not  sustain  the  injunction  granted  by  Sir  Lancelot 
Shadwell.  Lord  Lyndburat  says :  *<  The  assignees  in  this  case  are 
entitled  to  the  estate,  subject  to  the  rights  3[  the  persons  holding 
heritable  securities,  and,  among  others,  to  the  rights  of  the  defendants 
in  this  suit  They  stand,  in  this  resprot,  precisely  in  the  same  situa* 
tion  as  the  bankrupt,  whom  they  represent  Thetr  daims  may  be  en* 
forced  against  the  estate  in  the  hands  of  the  assfgnees,  in  the  same 
manner  as  if  it  still  continued  in  the  bankrupt ;  the  only  difference 
being  that,  by  the  bankruptcy,  the  assignees  have  become  owners  of 
the  estate  instead  of  the  bankrupt,  and  wiU  be  entitledywhen  the  estate 
is  sold  under  the  process  of  ranking  and  sale,  to  the  surplus,  after  pay* 
ment  of  the  charges  upon  it,  instead  of  the  bankrupt"  And  then  his 
Lordship,  after  plainly  stating  that  this  court  has  jurisdiction,  pro- 
ceeds to  consider  whether  the  matter  eould,  undes  all  the  oircum^ 
stances  of  that  case,  be  better  administered  here  or  in  the  Court  of 
Session :  and  for  the  reasons  there  stated,  he  dissolved  the  injwictioo, 
although  fully  recognizing  the  princi(des  for  which  the  assignees  now 
contend.  In  a  recent  case  of  maelaren  v.  iSKinnleii,  the  present  Master 
of  the  Bolls  acknowledged,  and  acted  on,  the  jurisdiction. 
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The  argameat  tbe&  pioeeeded  on  the  iaeonveaieiiee  of  a  cbeoitjr 
of  action  if  the  coort  did  not  interfere,  and  aasimilated  the  case  to 
those  where  suits  were  oommenoed  against  ezecntors  after  a  decree 
had  been  pffononnoed  under  which  a  mditor  could  come  in  and  esta- 
blish his  debt,  and  when  the  court  undoubtedly  would  interfere  by 
injunction.  The  following  oases  were  then  cited :  Booth  v.  Lepces- 
Ur^  1  Keen,  247,  579 ;  Simfio^  y.  Lord  JOmden^  I  Keen,  583 ;  Qra^ 
ham  Y.  MaxweU^  supra. 

Bacon  was  heard  in  reply. 

March  9.  Knioht  Bauon,  L.  J.  This  case^  which,  if  not  wholly 
unimportant,  is  not  of  the  importance  that  has  been  Mcdbed  to  it, 
occupied  in  discussion  the  whole  time  of  this  court  on  Saturday  lasti 
bat  was  nevertheless  well  ai^^ued,  by  wiudi-^I  mean  tiiat  every  obser- 
vation reasonably  possible  was  induded  in  what  the ,  court  h^urd. 
The  matter  arose  thus :  a  frivolous  and  vexatious  suit  was  instituted 
in  Scotland,  without,  as  I  beUove,  the  least  chance  of  success.*  The 
defendants,  instead  of  meeting  it  there,  instituted  here  the  suit  now  be- 
fore us,  (me  as  frivolous,  I  think,  though  less  vexatious,  for  the  purpose 
of  staying  the  other;  they  made  a  motion  accOTdins^y  before  a 
learned  VAce-Chanoelkar,  and  obtained  tiie  oid«r  they  (fesired ;  with 
which  one  might  have  supnoeed  their  adversary,  the  defendant  here, 
pursuer  in  S^tiand,  lilcehr  to  be  also  well  ooot^.  But  no,  the 
attractions  of  a  despemte  Scotch  lawsuit  seem  more  pow»ful  than 
one  would  have  guessed.  A  Scotch  advocate,  as  he  hadbeent  agnouM 
v^eris  vestigia  flammtB.  The  Court  of  Session  had  only  pleasing 
alarms  for  him.  Bqecting  the  hand  offered  to  extricate  him  from 
what  he  had  fallen  into,  he  chose  to  remain  in,  and  so  has  brought 
before  us  this  appeal,  vdiich,  as  I  have  said,  it  was  our  fortune  to 
bear  during  an  entire  Judidsi  day ;  and  which  we  are  now  to  dis- 
pose o£ 

Few  facts  need  be  mentitmed.  A  Sootish  gentieman,  resident  and 
carrying  on  business  in  England,  was  duly  made  a.bankrupt  in  Eng- 
land, part  of  his  property  consisting  of  real  estate  in  Scotland.  The 
estate  was  possessed  accordingly  by  the  assignees ;  who,  upon  that 
tight,  completed  and  perfected  their  title  to  it  according  to  the  forms 
and  regulations  prescribed  by  the  law  of  Scotiand.  The  defendant, 
Mr.  Roy,  is,  (ur  claims  to  be,  a  creditor  of  the  bankrupt ;  and,  under 
such  cin»imstanees  as  that,  if  Mr.  Roy's  case  is  true,  he  was,  and  is, 
entitled  to  be,  on  his  apjdication,  admitted  to  prove  a  large  debt  under 
the  English  bankruptcy,  which,  however,  he  has  never  done  or  claimed, 
or  attempted  to  do  to  any  extent  whatever;  and  he  has  not  in  the 
Scotch  proceedings  already  mentioned  and  to  be  mentioned  again,  or 
otherwise,  alleged  that  he  has  ever  so  (Hroved,  or  claimed,  or  attempted, 
or  that  he  intends  oi  wishes  to  do  so ;  he  is  in  truth  absolutely  a 
stranger  to  the  bankruptcy.  In  this  state  of  things  Mr.  Campbell, 
tile  bankrupt,  not  having  cmtained  his  certificate,  has,  since  his  bank- 
ruptcy, been  sued  for  the  debt  in  Scotland  by  Mr.  Roy,  who,  as  to 
that  proceeding,  thought  fit  to  siH  as  parties  defendants,  the  assigpees 
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tmder  the  English  bankraptcy ;  and  iB  parraing  them  accordingly  in 
the  Court  of  Session)  for  the  purpose  of  recovering  payment,  from 
them  or  the  bankrupt's  estate,  of  a  dividend  on  the  debt  alleged,  and 
perhaps  truly  alleg^,  to  be  due  to  Mr.  Roy  from  the  bankrupt  pari 
pasMu  with  the  creditors  who  have  claimed,  and  been  admitted  under 
the  bankruptcy*  The  assignees  not  having  appeared,  he  has  resorted 
to  arrestments,  under  whichsfche  land  in  Scotland  already  adverted  to 
has  been  and  still  is  very  inconveniently  affected.  By  this  experi* 
ment,  this  course,  oi  which  I  am  unable  to  discover  the  hopeful- 
ness or  the  propriety,  have  been  occasioned  the  bill  and  the  injunction 
before  us  ;  and  the  question  now  is,  whether  the  assignees  are  enti« 
tied  to  file  a  bill  in  the  English  Court  of  Chancery  to  restrain  M& 
Roy  from  these  measures. 

How  the  case  would  have  stood  if  he  had  proved  or  claimed,  or 
alleged  himself  to  have  proved  or  claimed,  or  to  intend  to  prove  or 
claim,  under  the  English  bankruptcy,  it  is  unnecessary  to  say ;  but, 
as  the  facts  are,  I  see  nothing  to  support  such  a  bilL  If  it  is  assumed 
that  he  ought  to  succeed  in  the  Scotch  proceeding,  he  ought  not  to 
be  interfered  with  here.  The  contrary  assumption,  as  I  conceive, 
cannot  give  an  equity  to  the  assignees  as  plaintiffs  against  him.  It 
is  not  a  duty  or  function,  or  within  the  province  of  this  court  to  r&> 
strain  men  from  prosecuting  litigious,  frivolous,  and  desperate  suits, 
merely  because  they  are  so,  at  least,  unless  the  experiment  should 
have  been  repeated  once  or  twice,  which  is  not  the  case  here.  A 
creditor  who  has  not  proved  or  claimed,  nor  seeks  to  prove  or  claim, 
under  an  English  bankruptcy,  is  under  no  more  obligation,  nor  owes 
any  more  duty  to  the  assignees  or  to  the  other  creditors,  than  he 
would  if  he  were  no  creditor  at  all ;  and,  consequently,  if  he  enters 
into  a  frivolous  or  perverse  litigation  with  the  assignees,  they  must 
defend  themselves  as  other  men  do  when  persecuted  by  the  owner 
of  an  imaginary  grievance.  In  the  present  case  Mr.  Roy,  entitled  to 
no  dividend,  claims  from  the  assignees  a  dividend  in  a  manner  that 
would  be  irrational  and  absurd  S  lae  were  entitled  to  a  dividend ; 
but  how  does  this  confer  upon  them  any  privilege,  —  if  a  chancery 
suit  be  a  privilege, —  beyond  others  of  the  Queen's  peaceable  subjects 
tormented  by  fanatic  litigants  ? 

Something  was  said  of  circuity ;  and  Mr.  Anderson,  I  think,  referred 
to  the  maxim  of  the  civil  law,  dolofacit  qui  petit  quod  redditurus  estj 
or,  as  it  is  otherwise  given,  elolo  facit  qui  petit  quod  restUuere  opartet 
eundem.  But,  though  I  am  not  aware  of  any  complimentary  desig* 
nation  that  Mr.  Roy's  proceedings  against  the  assignees  in  Scotland 
can  deserve,  I  am  also  not  aware  that  there  is  or  has  been  dolus. 
Were  he,  through  the  assignees'  default,  or  (as  it  seems  to  me  impos* 
sible  to  suppose)  on  the  merits,  to  obtain  from,  the  Court  of  Session 
payment  of  a  dividend  or  debt  from  the  assignees,  or  out  of  the  Scotch 
real  estate,  and  the  House  of  Lords  should  not  be  appealed  to,  or 
should  not  dissent  from  that  decision,  I  do  not  see  how  there  is  ever 
to  be  restitution. 

Another  endeavor  was  made  on  Saturday  to  establish  a  proposition 
laid  down  at  the  bar,  of  a  close  analogy,  it  not  identity,  between  the 
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{Hresent  dema&d  on  the  oaort,  and  timt  of  an  executor  or  administar 
tor  sued  by  a  creditor,  or  an  alleffed  creditor,  of  the  deceased,  after  a 
decree,  under  which  all  his  creditors  maj  come  in.  If  the  analogy 
existed,  I  do  not  know  that  it  would,  therefore,  be  right  for  the  court 
to  interfere  in  a  case  such  as  the  present ;  for  there  is  dearly  in  my 
opinion,  no  such  analogy.  The  duties  of  an  executor  or  adxniiiistrap 
tor,  — •  the  manner  in  which  he  represeniB  the  deceased, — the  extent 
to  which,  and  the  mode  in  which,  he  ^  by  law  liable  to  be  sued  by  a 
creditor  of  the  deceased, — the  different  defences  and  judgments 
possible  in  an  action  against  the  executor  or  administrator, — the 
right  which  he  has  to  deliver  hims^  from  a  suit  against  him,  if  be 
cannot  do  so  otherwise,  by  applying  assets  for  the  purpose,  -*  and  the 
title  which  the  creditors  generally  acquire  by  a  decree  to  those  assets, 
—are  alone  obviously  sufficient  to  destroy  all  ground  of  comparison 
between  the  eases. 

If  Mr.  Boy,  instead  of  proceeding  in  Scotland,  had  been  advised  or 
permitted  to  commence  a  suit  in  mland,  or  in  the  Ckmit  of  Queen's 
oench  here,  or  in  the  County  Pidatine  of  Lancaster,  for  the  strange 
purpose  for  which  he  has  sisUd  the  assignees,  and  under  the  same 
circumstances,  could  a  bill  have  been  filed  thore  to  stay  it  ?  I  appi^ 
hend  certainly  not ;  in  the  absence,  at  least,  of  a  vexatious  repetition 
of  unsuccessral  litigation.  The  same  rule  must  apply  to  Scotland, 
the  courts  of  which  are  bound  to  notice,  and  do  not  rduse  or  hesitate 
to  notice,  the  English  bankrupt  law.  I  differ,  nor  need  I  say  I  most 
respectfully  differ,  from  the  able  and  excellent  judge  before  whom  this 
cause  has  been ;  and  I  think  that,  as  according  to  another  maxim  of 
the  Civil  Law  which  we  adopt,  inmto  beneficium  non  datur^  we  aie 
justified  in  visiting  the  appellant  with  success  in  his  appeal 

Turner,  L.  J.  I  also  am  of  opinion  that  this  injunction  cannot 
be  maintained.  The  plaintiffs  are  the  assignees  of  Mr.  Campell,  an 
uncertificated  bankrupt,  and  the^case  they  state  by  their  bill  is  shortly 
this :  that  the  defendant,  who  is  resident  in  this  part  of  the  kingdom, 
alleging  himself  to  be  a  creditor  of  the  bankrupt,  but  not  having  pro> 
ved  his  debt  under  the  bankruptcy,  has  brought  an  action  in  the 
courts  of  Scotland  against  the  plaintiffs,  the  assignees,  for  the  reco- 
very of  a  dividend  equal  to  the  dividend  paid  and  to  be  paid  to  the 
creditors  under  the  bankruptey,  and  has  in  that  action  arrested  the 
rents  of  some  real  estates  in  Scotland  to  which  the  assignees  are  entit- 
led under  the  bankruptey.  The  equity  on  which  the  bill  rests  is,  that 
the  Court  of  Bankruptey  in  England  is  the  proper  court  for  proving 
debts  or  alleged  debts  against  the  estate  of  the  bankrupt,  and  that  the 
bankruptey  being  in  England,  the  administration  of  the  estate  will  be 
embarrassed  if  the  documents  relating  to  the  transactions,  connected 
with  the  aUeged  debt,  be  removed  to  Scotland.  The  novelty  of  the 
equity  thus  set  up,  and  the  great  respect  which  I  feel  for  the  opinion  of 
theVice-Chancellor,  induced  me  to  hesitete  before  pronouncing  any 
opinion  on  the  question  before  us ;  but  the  further  consideration  which 
I  have  given  to  the  case  has  qonfirmed  the  impression  which  I  felt  dur- 
ing the  argument,  that  this  equity  cannot  be  maintained.  The  case  was 
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admitted  by  the  learned  judge  in  the  court  below,  and  has  been  ad- 
mitted in  the  argument  at  the  bar  c^  this  court,  to  be  new  in  its  cir- 
cnmstanceci ;  but  both  in  the  court  below  and  in^this  court,  it  was 
said  to  fall  within  the  principle  of  other  decided  cases. 

The  cases  relied  on  in  argument  were  an  Anonfmau9  case  and 
BrcMeffs  coh^  from  which  it  was  attempted  to  be  deduced  that  a 
court  of  equity  would  exercise  its  jurisdiction  in  aid  of  the  court  of 
bankruptcy ;  but  those  cases  go  no  further  than  that  the  fact  of  the 
bankruptcy  jurisdiction  having  been  intrusted  to  the  Lord  Chancellor, 
justified  the  conclusion  that,  where  the  bankrupt  statutes  were  silent, 
he  could  exercise  in  bankruptcy  the  jurisdiction  which  he  had  as  Lord 
Chancellor ;  and  they  do  not  at  all  show  that,  in  the  absence  of  eqni* 
table  circumstances,  on  which  to  found  its  jurisdiction,  a  court  of 
equity,  as  distinguished  from  the  Lord  Chancellor,  sitting  in  bank- 
ruptcy, would  interfere  in  aid  of  the  bankruptcy  jurisdiction.  The 
other  cases  mainly  relied  on  on  the  part  of  the  respondents  were, 
Barker  t.  Goodair  and  Jones  t.  Oeddes;  but  in  each  of  those 
cases  there  were  circumstances  amply  suffident  to  call  forth  the 
jurisdiction  of  a  court  of  equity  without  reference  to  its  being  in« 
voked  in  aid  of  the  bankruptcy  jurisdiction.  In  the  former  case, 
there  was  the  question  whether  the  attaching  creditor  was,  as  against 
the  assignees  of  the  bankrupt  partner,  to  be  confined  to  his  interest  in 
the  surplus  of  the  joint  estate,  including,  therefore,  the  account  of  the 
partnership;. and  there  was  besides  a  necessity  for  the  interference 
of  a  court  of  equity  for  the  purpose  of  releasing  the  goods  which  had 
been  attached.  In  the  latter  case,  there  was  fraud  distinctly  alleged* 
The  cases  in  which  this  court  interferes  to  restrain  creditors  from 
proceeding  either  in  the  courts  of  this  country  or  in  foreign  courts,  for 
the  recovery  of  their  debts  against  executors,  were  also  referred  to  on 
behalf  of  the  respondents,  but  those  cas^s  do  not  seem  to  me  to  aid 
this  case.  This  court  does  not  in  such  a  case  interfere,  as  it  is  called 
upon  to  do  in  the  present  case,  by  decree ;  and  its  interference  after 
decree  is,  as  I  apprehend,  founded  upon  this :  that  the  decree  is  a 
judgment  for  all  the  creditors.  Besides,  this  court  has,  by  its  decree, 
the  complete  control  of  the  suit,  and  it  would  not  permit  its  juris- 
diction to  be  interfered  with.  None  of  the  cited  cases,  therefore,  by  any 
means  support  the  general  position  for  which  the  respondents  contend. 

We  must  look  back,  then,  to  the  root  of  the  jurisdiction  for  the 
purpose  of  seeing  whether  that  position  can  be  maintained ;  and  upon 
examining  it  I  am  satisfied  it  cannot.  Lord  Redesdale,  in  his  Treatise 
on  Pleadings  has  traced  and  classed  the  grounds  of  the  jurisdiction  of 
courts  of  equity,  and  he  has  divided  them  into  two  classes :  one  where 
the  court  is  called  on  to  decide  on  the  right  to  property,  the  other 
where  it  is  called  on  to  interfere  without  deciding  on  any  such  right 
With  reference  to  the  first  class,  he  says,  that  the  jurisdiction  exists 
where  the  law  gives  a  right,  but  does  not  afford  a  sufficient  remedy, 
or  where  the  powers  of  the  law  are  abused,  or  where  the  law  gives  no 
right,  but  the  principles  of  universal  justice  require  the  interference 
of  judicial  power.  And  with  reference  to  the  second  class,  he  thus 
describes  it,  (Mitfbrd  on  Pleading,  4) ;  *^The  courts  of  equity  also  ad- 


418  COURTS  OF  CHANCEBY,  185a 


pcnuell  o.  B07. 


minister  to  the  ends  of  justioei  by  removing  impediments  to  the  fait 
decision  of  a  question  in  other  courts ;  by  providing  for  the  safety  of 
property  in  dispute  pending  a  litigation ;  by  preserving  property  in 
danger  of  being  dissipated  or  destroyed  by  those  to  whose  care  it  is 
by  law  intrusted,  or  by  persons  having  immediate  but  partial  inte- 
rests; by  restraining  the  assertion  of  doubtful  rights  in  a  manner  pro- 
ductive of  irreparable  damage ;  by  preventing  injury  to  a  third  person 
from  the  doubtful  title  of  others ;  and  by  putting  a  bound  to  vexatious 
and  oppressive  litigation,  and  preventing  unnecessary  roultipltcity  of 
suits;  and|  without  pronouncing  any  judgment  on  the  subject,  by 
compelling  a  discovery,  or  procuring  evidence,  which  may  enable 
other  courts  to  give  their  judgment ;  and  by  preserving  testimony 
when  in  danger  of  beinj?  lost  before  the  matter  to  which  it  relates  can 
be  made  the  subject  of  judicial  investigation."  These  are,  as  I  ap- 
prehend, the  true  principles  by  which  the  jurisdiction  of  this  court  is 
bounded ;  and  I  find  nothing  in  them  at  all  resembling  the  case  put 
forward  by  this  bilL 

This  is  not  a  case  in  which  this  court  is  called  upon  to  decide  on 
a  right  of  property;  and  the  bill  does  not,  in  my  opinion,  bring  the 
case  within  any  of  the  cases  put  by  Lord  Redesd^e  as  fiornishing 
grounds  for  the  interference  of  the  court  where  no  right  of  property 
IS  to  be  decided.  The  case  presented  by  this  bill  is,  I  think,  simply 
one  of  interference  by  a  stranger  with  the  property  of  another  in  a 
mode  which  is  warranted  by  the  law  of  a  foreign  country  upon  the 
assumption  of  right.  There  may,  or  there  may  not,  be  a  foundation 
for  that  right  So  far  as  I  can  see,  there  is  none ;  but  whether  there 
is  or  is  not  foundation  for  the  right,  I  think  there  is  no  foundation  for 
the  interference  of  this  court  If  we  were  to  maintain  this  injunction, 
we  should,  I  think,  be  greatly  extending  the  jurisdiction  of  this  court 
under  color  of  carrying  out  its  principles.  If  we  were  to  maintain 
this  injunction,  we  should,  as  it  seems  to  mej  be  assuming  jurisdiction 
in  this  court  to  prescribe  the  court  in  which  parties  should  bring  their 
suits,  without  there  being  any  thing  to  affect  the  conscience  of  the  par- 
ties, and  on  the  simple  ground  that  the  suits  were  such  as,  in  the  opi« 
nion  of  this  court,  ought  not  to  be  maintained ;  and  we  should  be  thus 
bringing  under  the  decision  of  this  court  the  question,  whether  those 
suits  should  be  maintained,  a  question  which  it  is  for  those  courts, 
and  not  for  this  court,  to  decide.  To  assume  such  a  jurisdiction, 
would  be  to  exercise  a  legislative  and  not  merely  a  judicial  power. 

Some  attempt  was  made  to  maintain  the  injunction  on  the  ground 
of  circuity  of  action  :  but  I  do  not  think  that  ground  can  be  made 
available  in  such  a  case  as  the  present. 

The  ground  of  inconvenience  was  also  urged  in  support  of  the 
injunction ;  but  I  think  that  the  question  of  convenience  applies  only 
where  there  are  two  courts  having  jurisdiction,  and  does  not  extend  to 
the  present  case. 

I  have  the  less  hesitation  in  discharging  this  order,  because,  in  my 
opinion,  it  is,  as  was  expressed  by  Lord  Eldon,  in  Wright  v.  Simpson^ 
6  Ves.  714,  the  duty  of  this  court  to  give  credit  to  foreign  courts  for 
4ioing  justice  within  their  jurisdiction ;  and  I  have  no  doubt  that,  if 
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the  claim  of  the  defendant  against  the  aseignees  be  as  nsfounded  as 
it  appears  to  me  to  be,  the  court  of  Scotland  has  fioll  power  to  dis- 
charge, and  will  at  once  dischai^e,  the  airestments. 

The  order  of  the  Vice- Chancellor  was  then  discharged. 


QuRNEY  y.  Jackson.^ 

December  9  and  10, 185S. 

Motigagz  —  Foretlomrt  Suit  —  Disclaimer —  Costs. 

In  a  foreclosare  suit,  the  bill  alleged  that  the  plaintiff,  the  first  mortgagee,  had  applied  to 

the  defendants,  who  were  subseqaent  mortgagees,  to  pair  hiB  mortgage  debt  ana  interest, 

%    and  that  they  had  refused  so  to  do.    The  defendants,  by  their  answer,  stated  that  the 

1>laintiff  had  not  made  any  application  to  them,  and  that,  if  he  had,  they  would  have  re- 
eased  and  disclaimed  all  interest,  and  tiiey  then  disclaimed.    At  the  hearing  of  the 
cause : —  ^ 

Bddj  tliat  the  plaintiff  was  bound  to  pay  the  defendants  their  costs. 

This  w;as  a  foreclosure  auit  by  the  first  mortgagee  against  subse* 
quent  mortgagees  and  the  mortgagor.  The  bill  stated  <Hhat  the 
plaintiff  had  applied  to  the  defendants  to  pay  his  debt  and  interest^ 
and  that  the  defendants  had  refused  so  to  do,''  and  contained  the  usual 
interrogatories  founded  on  this  statement 

The  defendants,  the  subsequent  mortgagees,  put  in  a  disclaimer 
and  answer,  in  which  they  stated  ^'  that  they  disclaimed  all  right, 
title,  and  interest  to,  or  in,  the  mortgaged  lands  and  hereditaments  in 
the  said  bill  mentioned,  and  every  part  and  parcel  of  the  same ; "  and 
that  *'  no  apfdication  was  ever  made  to  them  by,  or  on  behalf  of,  the 
plaintiff  prior  to  the  institution  of  the  suit  respecting  the  matters  in 
question  in  the  suit ;  and  that,  if  the  plaintiff  had  so  applied,  they 
would  have  released  and  disclaimed  all  right  and  interest  to,  and  ioi 
the  said  mortgaged  lands  and  hereditaments,  and  every  part  and  par- 
cel of  the  same." 

The  cause  now  came  on  to  be  heard.  The  only  question  was  as 
to  the  costs  of  the  disclaiming  defendants. 

Raschf  for  the  plaintiff. 

FretUngy  for  the  defendants,  contended  that  their  costs  ought  to  be 
paid  by  the  plaintiff. 


The  following  cases  were  cited     OoWm  v.  Bkirkif^  1  Russ.  &  MyL 
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638 ;  Sikock  v.  Romunh  2  You.  &  C.  C.  C.  376 ;  PerHn  r.  SUifford, 

10  Sim.  562 ;  Gibson  v.  Nicol^  9  Beav.  403 ;  Buchcman  v.  Oreenway^ 

11  Beav.  58;  Origg  v.  Siurgisj  5  Hare,   96;  Gabriel  v.  Sturgis^ 
Ibid.  97 ;  Ohrly  v.  JeniUiu,  1  De  Gex  and  S.  54a 

Stuart,  V.  C,  said  that  he  thought  that  this  was  a  very  important 
question,  and  to  be  disposed  of  on  a  principle  which  was  not  touched 
by  any  of  the  authorities  cited.  The  defendants  insisted  upon  their 
right  to  the  costs,  not  upon  the  ground  of  their  not  being  necessary 
parties,  but  because,  if  they  had  been  applied  to  before  the  bill  was 
filed,  they  would  have  submitted  to  the  plaintiff's  demand.  The 
answer  was  distinct,  <^  that  if  the  plaintiff  had  so  applied,  they*  would 
have  released  and  disclaimed  all  right  and  interest."  The  plaintiff, 
by  the  bill,  made  it  a  part  of  his  case,  and  put  in  issue  the  fact  that  be 
had  applied  to  the  defendants  and  requested  them  to  pay  the  mort- 
gage debt  and  interest ;  and  interrogatories  were  put  to  the  defend- 
ants, whether  they  had  not  been  so  applied  to.  It  was  very  true  that 
these  were  common  words ;  but  they  were  common  words  used  for  a 
wise  purpose.  At  law,  if  a  man  sued  out  a  writ,  and  the  demand  was 
immediately  paid,  the  costs  would  follow,  as  no  previous  application 
for  the  debt  was  necessary.  #  An  entirely  different  course,  however,  was 
pursued  in  this  court,  and,  under  the  old  mode  of  pleading,  the  forms 
used  were  not  senseless  ones,  but  were  wisely  adopted  according  to  the 
established  principles  of  the  court  The  «words  were  introduced  to 
guide  the  court  in  its  discretion  in  dealing  with  the  costs;  for,  if  a 
man  were  willing  to  accede  to  a  demand,  and  were  dragged  into  court 
without  a  previous  application,  such  a  circumstance  was  important 
upon  the  question  of  costs.  It  had  been  urged  that  the  application  al- 
leged  to  have  been  made  to  the  defendants  was  to  pay  the  money,  but 
that  their  answer  said,  not  they  would  have  paid,  but  tiiat,  if  applied  to 
they  would  have  released  and  disclaimed  all  right  and  interest  But, 
if  they  had  thus  released  and  disclaimed,  they  need  not  have  been 
brought  here.  A  bill  of  foreclosure  was  said  to  have  been  called  a 
bill  to  recover  a  sum  of  money,  and  Mr.  Rasch  appealed  to  a  number 
of  authorities  in  support  of  that  In  all  of  these  authorities,  how* 
ever,  the  substantial  question  was,  not  upon  the  effect  of  an  averment 
of  an  application,  but  upon  how  a  party  who  disclaimed  should  be 
dealt  with  at  the  hearing.  Had  there  been  here  only  a  simple  dis- 
claimer, I  do  not  consider  that  I  should  have  any  reason  for  calling 
upon  the  plaintiff  to  pay  these  defendants  their  costs;  but  as  no  pre* 
vious  application  had  been  made  by  the  plaintiff,  he  must  pay  the 
costs  of  these  defendants. 


m^* 
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The  Attomey-Qenenl  v.  Tba  Corporation  of  Exeter. 


The  Attokney-General  v.  The  Corporation  of   ExeterJ 

December  29, 1851. 

Lords  Justices — Jurisdiction —  Order  of  Lord  Chancellor. 

There  ie  jnrifldiction  in  the  Conrt  of  Appeal  (under  the  statute  14  &  15  Vict.  c.  83,)  to  co^ 

rect  an  error  in  an  order  of  the  Lord  Chancellor. 

The 'application  in  this  case  was  to  correct  an  error  in  a  decree  of 
the  late  Lord  Cottenham  when  Lord  Chancellor. 

Roll  and  Fooks  appeared  to  support  the  application. 

BetheUf  for  other  parties. 

Knight  Bruce,  L.  J.  As  this  appears  to  be  an  application  to  cure 
an  alleged  error  in  an  order  of  the  Lord  Chancellor,  speaking  for 
myself  only,  and  not  doubting  our  jurisdiction  to  hear  it,  I  think  it 
had  better  be  mentioned  to  the  Lord  Chancellor.  I  do  not  entertain 
any  doubt  of  our  jurisdiction  under  the  act  of  parliament  establish- 
ing this  court ;  but  I  think  it  might  lead  to  the  greatest  inconvenience 
if  we  were  to  undertake  to  hear  such  a  matter.  I  say  this  independ* 
ently  of  all  feeling  of  delicacy  which  could  be  involved. 

Lord  Cranworth,  L.  J.  I  at  first  doubted  whether  the  jurisdio* 
tion  in  fact  did  exist ;  but  having  looked  at  the  act  of  parliament  I 
am  satisfied  it  does.  The  only  question  then  is,  as  has  been  men- 
tioned by  my  learned  brother,  whether,  as  a  matter  of  propriety  and 
delicacy,  we  ought  to  hear  the  case.  It  would  be  far  more  properly 
beard  before  either  the  Lord  Chancellor,  or  before  the  full  court  of 
appeal. 

Knioht  Bruce,  L.  J.  If  we  were  to  hear  applications  to  correct 
errors  in  an  order  of  a  Lord  Chancellor,  or  of  the  Lord  Chancellor, 
the  whole  intention  of  the  statute  would  be  disappointed.  In  fact, 
we  might  have  cross  appeals  from  this  court  to  the  Lord  Chancellor's 
court,  and  from  that  court  to  this.  Application  had  better  be  made 
to  the  Lord  Chancellor.  We  have  every  inclination  to  take  every 
case  we  can.  We  know  the  number  of  matters  which  the  Lord 
Chancellor  has  to  dispose^of,  and  which  no  one  but  fhe  Lord  Chan- 
cellor can  hear;  but  still,  without  denying  the  jurisdiction,  we  think 
it  would  be  a  case  of  very  great  difficulty  and  delicacy  to  interfere 
with  an  order  made  by  his  lordship's  predecessor.  Let  the  matter  be 
mentioned  to  his  lordship. 
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Ex  parU  Tke  Loaa  Boud  0f  HMltii  of  Llinellj. 


Ez  parte  The  Local  Board  of  Health  of  Llansllt.^ 

*  • 

SUOute  —  Pablic  Health  Actj  11  4*  12  Fm:!.  e.  SS-^Body  Corporate. 

XJpoii  a  petition  presented  by  the  LlanellT  Local  Board  of  Health,  it  was  held,  that  the 
local  board  was  not  a  body  corporate  under  the  Public  Health  Act,  11  &  12  Vict  &  63; 
and  must  sae  in  the  name  of  their  clerii;,  as  directed  by  the  138th  section. 

This  was  a  petition,  presented  by  the  Local  Board  of  Health  of 
Lianelly,  for  payment  out  of  court  of  the  dividends  upon  a  sum  of 
money  paid  m  by  the  South  Wales  Railway  Company  under  the 
Lands  Clauses  Consolidation  Act,  upon  the  purchase  of  certain  land 
which  had  originally  been  vested  in  the  trustees  and  burgesses  of  the 
town  of  Lianelly,  but  had  since  been  vested  in  the  petitioners  by 
the  General  Board  of  Health,  under  the  powers  given  them  by  the 
^<  Act  for  promoting  the  public  health,"  11  &  12  Vict  c  63. 

A  question  arose  upon  the  construction  of  the  petition  as  to  whe* 
ther  the  petitioners,  the  Local  Board  of  Health  of  Lianelly,  were  a 
body  corporate. 

Renshaw^  in  support  of  the  petition,  contended  that  it  was  properly 
presented  on  behalf  of  the  Local  Board  of  Health ;  that  they  were  a 
body  corporate,  and  treated  as  such  in  many  of  the  sections  of  the 
act  of  the  11  &  12  Vict.  c.  63.  The  37th,  84th,  and  138th  sections 
were  referred  to. 

,  EiNDERSLET,  V.  C.  In  many  respects  this  act  is  very  singularly 
drawn,  and  the  question  is  left  in  great  doubt  It  seems  odd  that  if 
the  Local  Board  of  Lianelly  are  to  be  considered  as  a  corporate  body, 
there  should  be  no  words  expressly  constituting  them  such.  In  the 
interpretation  clause,  it  is  enacted  that  "  the  expression,  <  the  local 
Board  of  Health,'  shall  mean  the  persons  authorized  to  execute  in 
each  district  all  or  any  of  the  powers,  authorities,  and  duties  vested 
in  or  imposed  upon  the  Local  Board  of  Health,  by  this  act ; "  but  it 
is  left  in  doubt  as  to  what  they  are  to  be  consiaered.  There  is  no 
direction  that  they  shall  be  a  body  corporate,  or  that  they  shall  use  a 
common  seal  In  the  138th  section,  this  clause  is  inserted :  — ^  That 
the  Local  Board  of  Health  of  any  non-corporate  district  may  sue 
'  and  be  sued  in  the  name  of  the  clerk,  for  the  time  being,  for  or  con- 
cerning any  contract,  matter,  or  thing  whatsoever  relating  to  any  pro- 
perty, works,  or  things,  vested  or  to  become  vested  in  them  by  reason 
of  the  provisions  of  this  act^'  This  clause  appears  to  \f^  quite  incon* 
sistent  with  their  being  a  body  corporate,  because  it  would  not  then 
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be  necessary  to  enable  them  to  sue  by  their  clerk,  as  they  could  sue 
in  their  corporate  name.  I  do  not  see  how,  under  this  act,  the  peti* 
tioners  can  be  a  corporation,  and,  therefore,  the  petition  is  not  rightly 
framed.  The  proper  course  would  be  to  present  the  petition,  in  the 
name  of  the  clerk,  and  have  the  money  paid  to  the  treasurer,  for  the 
time  being,  if  there  is  one. 


MiDDLETON    t;.    LOSH.' 
Noyember  16  and  December  15,  1S52. 

Tkellu8$(m  Act^^JPMions. 

A,  tiie  mollier  of  B,  1^  her  will,  directed  tnutoes  to  invest  50,0001,  Mid  to  pay  a  comnetent 
part  of  the  income  for  the  benefit  of  B,  for  his  life,  and  to  inyest  the  sarplns  of  tne  in* 
come,  to  the  intent  that  it  might  accumulate  for  the  benefit  of  the  persons  who,  under  the 
will,  should  be  entitled  to  it ;  and,  after  the  deadi  of  B,  to  apply  the  said  sum  and  accu- 
mulations, or  a  competent  part,  for  ihe  children  of  B,  daring  their  minorities,  or  until 
their  portions  should  become  payable ;  and,  when  the  children  should  attain  twenty-one, 
to  divide  the  said  sum  and  accumulations  among  such  children  equally.  A  died  in  1831. 
B  waa  living  :-— 

Hdd,  that  the  trust  for  accumulation  came  within  the  exception  to  the  8d  'section  of  the 
Thelluason  Act,  and  was  not  void. 

Mrs.  Beaumont,  by  her  will,  dated  the  20th  of  August,  1839, 
directed  her  trustees,  therein  named,  to  stand  possessed  of  50,000/., 
upon  trust  to  invest  the  same  as  therein  mentioned.  The  will  then 
proceeded  as  follows  ;t-'^  And  to  pay,  apply,  and  dispose  of  a  com- 
petent part  of  the  interest,  dividends,  and  annual  proceeds  of  such 
investments  for  the  maintenance  and  support  of  my  son  William, 
and  in  providing  him  a  suitable  establishment  accordinfi;  to  his  cir- 
camstances  and  station  in  life ;  and  also  to  pay  and  discharge  all  the 
reasonable  charges  and  expenses  of  the  said  trustees  in  superintend- 
ing and  managing  the  establishment  and  aflfairs  of  my  said  son 
William :  and  upon  further  trust|  from  time  to  time,  to  invest  and 
place  out  the  surplus  of  the  interest,  dividends,  and  annual  proceeds 
thereof  upon  government  or  real  securities,  to  the  intent  that  the 
same  may  accumulate  for  the  benefit  of  the  persons  who,  under 
my  said  will,  shall  become  entitled  thereto :  and,  from  and  after 
the  decease  of  my  said  son  William,  upon  further  trust  to  pav, 
apply,  and  dispose  of  the  interest,  dividends,  and  annual  proceeds' 
of  the  said  sum  of  50,000/.,  and  the  accumulations  thereof,  or  a 
competent  part  thereof,  in  the  maintenance,  education,  and  esta- 
blishment  of  all  and  every  the  child  and  children  of  my  said  son 
William,  lawfully  to  be  begotten,  during  their  respective  minorities,  or 
until  their  portions  shall  become  payable  under  this  my  will ;  and, 
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when  and  so  often  as  the  children  of  my  said  son  WiUiam,  if  a  son 
or  sonSy  shall  attain  the  age  of  twenty-one  years,  or,  if  a  daughter  or 
daughters,  shall  attain  the  said  age  or  be  married,  then  upon  trust  to 
call  in  and  receive  the  said  sum  of  50,000/.,  and  all  interest,  dividends, 
and  annual  proceeds  and  accumulations  thereof,  and  to  pay  and 
divide  the  same  unto  and  amongst  all  and  every  the  child  and  child- 
ren of  my  said  son  William,  lawfully  to  be  begotten,  if  more  than 
one,  equally,  share  and  share  alike ;  and  if  but  one,  then  to  such  one 
child,  his  or  her  executors  or  administrators ;  the  share  or  shares  of 
such  of  the  children  of  my  said  son  William,  being  a  son  or  sons,  to 
be  paid  by  him  or  them  on  attaining  the  age  of  twenty-one  years,  or, 
being  a  daughter  or  daughters,  to  be  paid  to  her  or  them  on  attaining 
the  like  age  or  marriage." 

The  testatrix  then  directed  that,  in  the  event  of  the  death  of  her 
son  William  without  children,  the  trust  fund  and  accumulations 
should  go  to  the  persons  therein  mentioned. 

Mrs.  Beaumont  died  in  August,  1831.  William  Beaumont,  the 
son,  was  a  lunatic. 

The  question  in  this  suit  was,  whether  the  trust  for  the  accumula- 
tion  of  the  surplus  interest  for  the  benefit  of  the  children  of  William 
was  void  after  the  expiration  of  twenty-one  years  &om  the  death  of 
the  testatrix,  or  whether  it  came  within  the  exception  contained  in 
the  2d  section  of  the  Thellusson  Act,  39  &  40  Geo.  3,  c.  98.        * 

This  section  is  as  follows  —  ^^  That  nothing  in  this  act  contained 
shall  extend  to  any  provision  for  raising  portions  for  any  child  or 
children  of  any  grantor,  settlor,  or  devisor,  or  any  child  or  children  of 
any  person  taking  any  interest  under  such  conveyance,  settlement,  or 
devise ;  but  that  all  such  provisions  and  directions  shall  and  may  be 
made  and  given  as  if  this  act  had  not  passed."* 

Russell  and  BaieSj  for  the  plaintiffs  (the  trustees). 

Bacon  and  Naldeff  for  William  Beaumont 

JVigranii  FoUeU^  CkandlesSj  Bardy^  and  Brodrickj  for  the  next  of 
kin  of  Mrs.  Beaumont. 


MatUins  and  J.  £L  Palmer^  for  the  persons  entitled  under  the  gift 
over,  on  William  Beaumont's  death  without  children. 

The  following  cases  were  cited: — Haley  v.  Bannister^  4  Madd. 
275;  Crawley  \.  Crawley,  7  Sim.  427;  Miles  v.  Dyer,  8  Sim.  330; 
Fyre  v.  Marsden,  2  Keen,  664 ;  O^Neill  v.  Lucas,  2  Keen,  313 ;  Elbome 
V.  Goode,  14  Sim.  165 ;  Beech  v.  Earl  S.  Vincent,  19  Law  J.  Rep. 
|[n.  s.)  Chanc.  130 ;  Morgan  v.  Morgan,  20  Law  J.  Rep.  (n.  s.)  Ghana 
109 ;  s.  0.  2  Eng.  Rep.  35 ;  Bourne  v.  BuckUm,  2  Sim.  N.  S.  91 ;  s.  c. 
9  Eng.  Rep.  144 ;  Trickey  v.  Trickey,^  MyL  i&  K.  560;  Webby.  Webb, 
2  Beav.  493 ;  Jones  v.  Maggs,  9  Hare,  605 ;  s.  c.  10  Eng.  Rep.  159 ; 
Lord  Barrington  v.  Liddetl,  32  Law  J.  Rep.  (n.  s.)  Chanc.  1 ;  s.  c. 
13  Eng.  Rep.  445. 
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Stuart,  V.  C.  The  questions  in  this  case  related  to  the  oonslaruc* 
tion  of  the  Thellusson  Act,  as  applicable  to  the  direction  in  the  will 
of  Mrs.  Beaumont,  for  the  accanialation  of  the  interest  and  annual 
proceeds  of  a  sum  of  50,000^  during  the  life  of  her  son^  W.  Beau- 
mont. The  first  question,  and,  in  my  view  of  the  case,  the  only 
question  which  it  is  necessary  to  consider  is,  whether  the  trust  for 
accumulations  is  within  the  exception  in  the  second  section  of  the 
statute,  which  exempted  from  its  operation  provisions  for  raising  por- 
tions. The  first  trust  of  the  annual  proceeds  of  the  50,000/.  is,  for 
the  maintenance  and  support  of  her  son  William,  and,  as  to  the  sur- 
plus of  the  annual  proceeds,  the  trust  was  to  accumulate  them,  and, 
after  the  death  of  William,  to  dispose  of  the  proceeds  of  the  dOfiOOL 
and  the  accumulations,  or  a  competent  part  thereof,  for  the  main- 
tenance and  education  of  the  child  and  children  of  her  son  William 
during  their  respective  minorities,  or  until  their  portions  should  be- 
come payable  under  that  her  will ;  and  as  soon  as  they,  if  sons, 
should  attain  the  age  of  twenty-one  years,  oi,  if  daughters,  attain  that 
age  or  be  married,  then  upon  trust  to  call  in  the  50,000/.  and  all  the 
accumulations,  and  pay  and  divide  the  same  among  all  the  children 
of  William  in  the  manner  particularly  directed  in  the  will  When 
the  testatrix  spoke  of  the  portions  payable  under  the  will  to  the 
children  of  William,  it  must  refer  to  the  gift  to  them  of  the  50,000/L 
and  the  accumulations.  The  words  of  the  second  clause  in  the 
statute,  which  are  applicable  to  this  case,  are  those  which  mention 
*^  any  provision  for  raising  portions  for  any  child  or  children  of  any 
person  taking  any  interest  under  such  conveyance,  settiement,  or 
devise."  The  children  provided  for  by  Mrs.  Beaumont  out  of  these 
accumulations  were  the  children  of  her  son  Williami  who  took  an 
interest  under  her  will*  This  provision,  to  which  the  accumulations 
were  dedicated  by  their  grandmother,  she  described  as  their  ^  por- 
tions ; ''  and,  so  far  as  appears,  was  the  onl^  provision  made  for  them. 
Therefore,  if  the  question  came  to  be  considered  without  reference  to 
decided  cases,  upon  the  construction  of  this  clause  in  the  act,  there 
would  seem  littie  difficulty  in  holding  that  this  was  the  case  of  a 
trust  for  accumulation,  or  a  provision  for  raising  portions  for  the 
children  of  a  person  taking  under  the  will  which  directed  the  accu- 
mulation; that  it  was  within  the  exception  in  the  second  section; 
and,  therefore,  not  to  be  restricted  to  the  statutory  period  of  twenty- 
one  years  from  the  death  of  the  testatrix. 

But  there  are  decisions  recorded,  by  judges  of  learning  and  expe- 
rience, which  afford  countenance  to  the  arguments  urged  in  this  case 
in  support  of  the  proposition,  that  the  trust  for  accumulation  in  this 
will  is  not  within  the  exception  as  to  provisions  for  portions,  and  that, 
for  the  excess  beyond  the  period  of  twenty-one  years,  the  first  trust 
for  accumulation  was  invalid.  The  decision  of  Lord  Langdale,  in 
Ei^e  V.  Marsden  ;  of  the  Vice- Chancellor  Knight  Bruce,  in  Morgan 
V.  Morgan;  of  the  Vice-Chancellor  Kindersley,  in  Bourne  v.  Buckion; 
of  the  Vice-Chanoellor  Turner,  in  Jonet  v.  MaggSj  have  all  been 
quoted  and  relied  on  in  the  armment  to  support  the  construction, 
that  the  accumulation  directed  by  Mrs.  Beaumonf  s  will  of  the 
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50,000^  was  not  within  the  exception  made  by  the  second  section 
of  the  act,  as  to  portions ;  and,  no  douht  they  are  all  authorities  in 
support  of  that  construction,  for  they  all  proceeded  upon  the  principle 
o(  narrowing,  on  various  grounds,  the  construction  of  the  words  in 
the  2d  section  as  to  portions.  The  current  of  decisions  on  those 
questions  had  set  strongly  in  favor  of  a  confined  and  narrow  con- 
struction, that  in  the  latest  case  on  the  subject,  Lord  Barringion  v. 
Liddell^  the  Vice-Chancellor  Turner,  yielding  to  its  force,  and  press- 
ing it  to  the  utmost  possible  degree  of  narrowness,  held  that  the 
meaning  of  the  word  ^'  interest,"  which  the  parent  of  the  portioned 
child  mu&t  take,  to  come  within  the  exception  in  the  second  section, 
must  be  an  interest  in  the  same  |»operty,  the  income  of  which  was 
directed  to  be  accumulated.  Of  the  cases  quoted  at  the  bar,  the 
decision  of  the  Vice-Chancellor  Knight  Bruce,  in  Beech  v.  Lord  SL 
Vincent^  alone  proceeded  on  what  seems  to  roe  a  just  view  of  the 
construction  to  be  put  on  the  exception  as  to  portions. 

On  the  best  opinion  which  I  am  enabled  to  form,  it  seems  to  me, 
after  hearing  the  arguments  and  authorities  in  the  present  case,  that 
the  trust  for  accumulation  is  a  valid  trust  to  the  full  extent  directed 
by  Mrs.  Beaumont's  will,  and  that,  notwithstanding  the  cunent  of 
authorities  in  favor  of  the  narrow  principle  of  construction,  the  case 
is  within  the  exception  as  to  portions.  This  opinion  I  expressed,  bat, 
at  the  same  time,  with  a  feeling  of  difiidence,  considering  the  weight 
of  authority  on  the  other  side.  But  as  it  was  stated  to  me,  that  the 
decision  of  Sir  George  Turner  had  within  the  last  few  days  been 
argued,  on  appeal,  before  the  Lord  Chancellor,  and  that  his  lordship's 
judgment  was  expected  to  be  delivered  in  a  few  days,  I  postponed 
the  judgment  in  the  present  case  that  I  might  be  guided  by  the  Lord 
Chancellor's  opinion.  Having  now  had  an  opportunity  of  reading 
the  note  of  his  lordship's  judgment,  it  is  a  great  relief  and  satisfac- 
tion to  me  to  find,  and  I  am  sure  it  will  be  a  satisfaction  to  every 
sound  and  enlightened  lawyer  to  find>  that,  upon  a  masterly  review 
of  these  authorities  which  so  unfortunately  confined,  narrowed  and 
embarrassed  the  construction  of  the  exception  as  to  portions,  the 
Lord  Chancellor,  if  he  has  not  restored,  has  at  least  established,  a 
just  principle  of  construction,  and  has  held  the  trust  for  accumula- 
tion, in  the  case  of  Lord  Barrington  y.  LiddeUy  to  be  valid  and  within 
the  2d  section  of  the  Theliusson  Act  The  trust  in  that  case,  for  the 
accumulation  of  15,000/.,  was  not  created  by  a  parent,  and  was  not 
directly  to  raise  portions,  but  was  to  accumulate  a  fund  to  relieve  the 
family  estates  from  portions  provided  by  the  marriage  settlement  of 
the  great  nephew  of  the  testator.  In  the  present  case,  when  the  pro- 
vision was  by  an  accumulation  directed  by  a  parent  for  the  benefit 
of  a  son,  and  expressly  as  portions  for  his  children,  the  son  taking  an 
interest  in  the  same  fund,  and  the  whole  being  a  provision  in  lieu  of 
the  son's  portion  under  the  marriage  settlement  and  the  father's  will, 
I  am  bound,  by  the  principle  of  the  decision  in  Lord  Barring'ton  v. 
Liddell^  independent  of  my  own  clear  opinion,  to  hold  that  the  trust 
for  accumulation  is  valid,  and  is  not  restrained  by  the  statute  to  the 
period  of  twenty-one  years.  The  decree  must,  therefore,  contain  a 
declaration  to  that  effect 
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Jones  v,  Beach.^ 

December  16  and  17, 1852. 

Principal  and  Surety — Promise  to  Pay — Liability  joints  whether 

made  several. 

A  surety,  in  answer  to  a  letter  informing  him  that  proceedings  were  contemplated  against 
him  and  his  principal,  stated,  through  his  solicitor,  that  he  would  in  a  post  or  two  pay  the 
amount  and  mterest  due  on  the  joint  security.  The  surety  died,  and  the  creditor  sued  the 
administratrix  of  the  surety,  and  it  was  held  at  the  Rolls  that  the  letter  was  a  promise  to 
pay,  for  which  the  forbearance  to  sue  was  a  sufficient  consideration :  but  on  appeal : — 

Hdd^  that  the  surety  had,  neither  at  law  nor  in  equity,  rendered  himself  seyerally  liable. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls. 
The  particulars  of  the  case  are  reported  fully,  21  Law  J.  Rep.  (n.  s.) 
Chanc.  543;  s.c.  11  Eng.  Rep.  200,  and  as  they  are  incorporated  in  the 
Judgment  of  Mr.  Justice  Maule,  it  is  needless  to  repeat  them  here« 
The  same  cases  were  cited  and  relied  on  as  had  been  cited  at  the 
Rolls. 

J.  JET.  Palmer  appeared  in  support  of  the  decree  at  the  Rolls. 

Willcock  and  C.  Hail,  for  the  appellant,  were  not  called  upon. 

Knight  Bruce,  L.  J.  If  the  separate  liability  at  law  is  established, 
the  equitable  right  will  follow ;  but  supposing  no  such  legal  liability 
to  exist,  the  question  of  liability  in'  equity  will  depend  on  whether 
there  is  evidence,  direct  or  circumstantial,  that  the  joint  note  does  not 
accurately  express  the  intention  of  the  parties  concerned  in  the 
transaction,  and  that  there  is  a  contract,  independent  of  the  note, 
binding  Beach  in  equity.  I  am  not  prepared  to  say  that  the  circum* 
Stance  of  a  joint  security  leads  to  the  inference  that  it  was  meant  to 
be  joint  and  several ;  Beach  agreed  to  be  surety  for  Stubbs  to  Jones ; 
but  there  are  two  ways  of  his  being  so,  and  the  evidence  does  not 
show  that  a  joiilt  and  several  liability  is  the  way  intended.  It  is  said 
that  the  transaction  is  equivalent  to  a  joint  loan,  and  that,  therefore, 
a  several  as  well  as  a  joint  liability  is  created.  This  is  a  point  not 
needful  to  be  now  decided  ;  but  I  should  not  be  disposed  to  adopt  the 
view  suggested  unless  after  great  consideration.  On  the  materials  in 
the  case,  and  on  general  principle,  there  does  not  appear  to  be  any 
equitable  liability  distinct  from  the  legal  liability  ;  and,  therefore,  if 
there  is  no  separate  liability  at  law,  the  claim  must  fail. 

Lord  Cranworth,  L.  J.,  concurred. 
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Knight  Bruce,  L.  J.     As  to-morrow  we  shall  have  the  advantage 

•of  Mr.  Justice  Maule's  assistance  in  another  case,  this  had  better  be 

in  the  paper;  and  then  the  question,  whether  Mr.  Beach,  on  the  letters 

which  have  been  read,  became  at  law  jointly  and  seversilly  liable  with 

Mr.  Stnbbs,  for  this  sum  of  money,  can  be  argued. 

December  17.  Counsel  having  been  heard  this  day,  at  the  conclu* 
sion  of  their  argument,  judgment  was  delivered. 

Maule,  J.  In  this  case  it  is  alleged  that  Mr.  Beach  being  liable  on 
certain  joint  promissory  notes  with  Stubbs,  who  has  become  bank* 
rupt,  his  estate  is  to  be  charged  in  respect  of  a  several  liability  not 
arising  out  of  the  promissorv  notes.  Under  the  notes  the  estate  of 
Mr.  Beach  could  not  be  liable ;  that  has  not  been  contended ;  but  the 
liability  is  alleged  to  arise  on  certain  letters.  The  first  letter  is  from 
the  solicitor  of  the  plaintiff  to  Mr.  Beach,  and  is  dated,  Droitwich, 
June  20th,  1850,  and  is  as  follows :  —  ^  Sir,  Mr.  Stubbs  is  here,  and 
I  am  about  making  him  a  bankrupt ;  but  I  find  I  cannot  proceed 
against  him  without  coupling  you  in  the  affair.  I  have  no  desire  to 
proceed  against  either,  and  in  order  to  avoid  this  I  ask  you  whether 
you  will  join  Mr.  Stubbs  in  a  fresh  note  for  300^.,  payable  jointly  and 
severally.  As  the  notes  in  my  possession  are  made  payable  on 
demanci,  and  are  not  jointly  and  severally,  you  had  better  see  your 
solicitor  hereon  immediately.  I  shall  aw&dt  your  reply  a  post  or  two, 
and  if  I  have  no  reply  I  shall  at  once  proceed  against  both  of  you." 
This  letter  contains  an  offer  to  change  the  joint  debt  into  a  joint  and 
several  debt,  but  this  offer  was  not  accepted.  The  solicitor  for  Mr. 
Beach  replied  by  letter,  dated  Hereford,  June  21st,  thus :  —  ^'  Sir,  Mr. 
Beach  of  this  city  has  brought  me  your  letter,  and  nas  instructed  me 
to  inform  you  that  it  is  his  intention  to  pay  off  the  300/.  due  to  your 
client,  on  the  joint  note  of  himself  and  Mr.  Stubbs.  I  shall  be  glad 
if  you  will  let  me  know  the  amount  due  for  interest,  and  Mr.  Beach 
will  be  prepared  to  remit  the  money  in  the  course  of  a  post  or  two. 
1  presume  you  have  the  notes."  This  seems  to  me  to  contain  nothing 
more  than  a  statement  by  the  solicitor  of  the  intention  of  his  client 
to  pay ;  and  the  question  is,  whether  this  is  any  acceptance  of  a  new 
contract  I  do  not  think  it  amounts  to  that.  These  two  letters,  then, 
do  not  make  out  a  contract  The  first  contains  an  offer,  and  the 
second  does  not  accept  it ;  the  second  states  an  intention  to  pay,  and 
admits  a  joint  liability,  which  of  course  might  be  enforced*  Another 
and  subsequent  letter  has  been  read  by  counsel,  which,  as  far  as  I 
gathered  from  its  contents,  seemed  quite  to  confirm  this  view  of  the 
case,  and  to  show  that  the  parties  did  not  consider  that  any  new  con- 
tract had  been  made.  I  therefore  think  that  the  estate  of  Mr.  Beach 
is  not  chargeable. 

Knight  Bruce,  L.  J.  I  consider  that  the  answer  of  Mr.  Beaches 
attorney  did  not  have  the  effect  of  varying,  adding  to,  or  extending 
the  liability  which  that  gentleman  was  originally  under,  and  I  agree 
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with  the  conclusion  at  which  the  learned  judge,  who  has  assisted  us, 
has  arrived. 

Lord  Cranwobth,  L.  J.    I  concur  in  every  respect  with  the  opi- 
nions which  have  been  expressed,  and  the  appeal  must  be  allowed. 


Cox  V.  Dolman.' 

December  18, 1852. 

Statute  of  Limitations  —  3  <S-  4  Will.  4,  c.  27  —  Arrears  of  Annuity' 

secured  by  a  Trust  Term. 

A  testator,  bj  his  will,  gave  to  the  plaintiiF  certain  annaities,  and  deyised  h?9  real  estates  to 
tnistees  npon  trust  for  secnring  tne  same.  Some  of  the  annaities  had  fallen  into  arrear 
for  eighteen  years  and  npwards : — 

JSeld,  that  the  term  being  a  snbsistiDg  term,  the  pUintiff  was  entitled  to  xeooTer  the  entun 
arrears. 

Robert  Kilby  Cox,  by  his  will,  dated  the  17th  of  May,  1820, 
devised  and  bequeathed  all  and  every  his  freehold,  copyhold,  and 
leasehold  estates  unto  J.  W.  Weston  and  J.  Wright,  tlieir  heirs,  execu- 
tors, administrators,  and  assigns,  to  the  intent  that  his  son,  R.  E.  CoX| 
and  bis  daughters,  Alicia  M.  Cox  and  the  pldntiif  Mary  Ann  Cox, 
and  their  respective  assigns,  might  receive  out  of  the  estates,  one 
clear  yearly  rent  charge  of  200/.  eagh,  during  their  joint  lives ;  and 
that,  upon  the  decease  of  any  one  of  them,  the  two  survivors  of  them 
and  their  respective  assigns  might  receive  thereout  one  clear  yearly 
rent  charge  of  300/.  each,  during  their  joint  lives ;  and,  after  the 
decease  of  either  of  them,  then  that  the  ultimate  survivor  of  them, 
and  his  or  her  assigns,  might  receive  thereout  one  clear  yearly  rent 
charge  of  400/.  daring  his  or  her  life ;  the  said  several  yearly  rent 
charges  to  be  payable  to  the  testator's  son  and  daughters  respectively, 
at  the  times  therein  mentioned ;  with  powers  of  distress  and  entry 
for  enforcihg  the  due  payment  thereof,  as  were  usual,  &c. ;  and  sub- 
ject thereto  to  the  use  of  J.  W.  Weston  and  James  Cugnoni,  their 
executors,  administrators,  and  assigns,  for  the  term  of  ninety-nine 
years,  to  be  computed  from  the  testator's  decease,  upon  trusts  for 
better  securing  the  due  payment  of  the  rent  charges  respectively ; 
and  subject  to  the  term  of  ninety-nine  years,  to  uses  in  strict  settle- 
ment in  favor  of  the  testator's  son,  Samuel  Cox,  and  his  issue. 

The  testator,  by  a  codicil  to  his  will,  dated  the  23d  of  October, 
1827,  appointed  certain  other  persons  to  be  trustees  in  the  place  of 
J.  W.  Weston  and  J.  Cugnoni,  then  deceased,  and  devised  and  be- 
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qaeatbed  to  each  of  his  daughters,  Alicia  M.  Cox  and  Mary  Ann 
CoX|  and  their  respective  assigns,  for  and  during  their  respective 
lives,  one  farther  annual  sum  or  yearly  rent  charge  of  lOOL  sterling, 
to  be  charged  upon  all  his  freehold,  copyhold,  and  leasehold  estates, 
and  to  be  raised  by  the  trustees  of  the  term  of  ninety-nine  years,  with 
the  like  powers  of  compelling  payment  of  the  same  as  were  in  his 
will  expressed  with  respect  to  the  rent  charges  of  200/.;  and  after  the 
decease  of  eithor  of  them,  the  testator  thereby  gave  to  the  survivor 
of  them,  and  her  heirs,  for  her  life,  the  additional  annuity  of  lOOi, 
with  the  same  powers.  Sec  And  in  the  event  of  the  death  of  both 
his  sons,  Samuel  Cox  and  R.  K.  Cox,  without  leaving  issue  male,  the 
testator  did,  from  and  after  the  happening  of  such  event,  devise  and 
bequeathe  unto  his  said  daughters  and  their  assigns,  for  their  respect- 
ive lives,  one  further  annual  sum  or  yearly  rent  charge  of  lOOL  each, 
to  be  issuing  out  of  and  charged  and  raisable  in  uke  manner  and 
with  the  like  powers,  &c;  and  after  the  decease  of  either  of  them, 
the  testator  gave  to  the  survivor  of  them  and  her  assigns,  during  her 
life,  such  last  mentioned  additional  annuity,  of  lOOL  lastly  given  to 
such  one  of  his  daughters  as  should  first  depart  this  life,  with  the  like 
powers,  &c.  And  the  testator  appointed  Alicia  M.  Cox,  Samuel 
Cox,  and  R.  K.  Cox  his  executrix  and  executors. 
'  The  testator  died  on  the  1st  of  February,  1829,  and  his  will  and 
codicil  were  duly  proved  by  Alicia  M.  Cox  and  Samuel  Cox  alone. 
R.  K.  Cox,  the  son,  died  in  February,  1833,  without  ever  having  had 
issue.  Alicia  M.  Cox  died  in  September,  1838,  without  having  been 
manried.  Samuel  Cox,  the  son,  died  in  April,  1851,  having  by  his* 
will,  made  in  1849,  after  reciting  that  he,  Samuel  Cox,  the  son,  was, 
as  heir  at  law  of  his  father,  and  in  the  events  which  had  happened, 
entitled  in  fee  simple  to  the  estates  devised  and  bequeathed  by  the 
wiU  of  his  father,  expectant  on  the  decease  of  Richard  S.  Cox,  his 
cousin,  without  issue  male  of  his  body,  devised  and  bequeathed  all  the 
same  estates  to  the  defendants.  Dolman  and  Withers,  and  appointed 
them  his  executors. 

The  defendant  Richard  J.  Cox,  was  the  third  and  only  surviving 
son  of  Dr.  Samuel  Cox,  and  was  born  in  the  lifetime  of  the  testator, 
R.  K.  Cox,  and  was,  after  the  decease  of  Samuel  Cox,  the  son,  under 
the  limitations  of  the  will  of  R.  K.  Cox,  entitled  as  tenant  for  life  of 
the  estates  devised  and  bequeathed  by  his  will,  and  entered  into  pos- 
session of  the  same  accordingly. 

Upon  the  death  of  the  testator,  it  appeared  that  none  of  the  addi- 
tional rent  charges  to  which  the  plaintiff  became  entitled  under  the 
will  aft^  the  death  of  R.  K.  Cox  the  son,  in  1833,  were  ever  paid 
From  the  death  of  R.  K.  Cox  the  son,  in  1833,  to  the  death  of  Alicia 
M.  Cox,  in  1838,  there  was  paid  to  the  plaintiff  an  annuity  of  300L 
only,  and  from  1838  to  1850,  there  was  paid  to  the  plaintiff  an  annuity 
of  400/.  only.  In  July,  1852,  the  plaintiff,  Mary  Ann  Cox,  filed  her 
bill  against  Dohnan  and  Withers,  the  executors  and  devisees  in  trust 
of  Samuel  Cox,  the  son  of  R.  J.  Cox,  the  tenant  for  life,  the  trustees 
of  the  term  of  ninety-nine  years,  and  other  parties,  claiming  to  be 
entitled  to  recover  against  tiie  estate  of  Samuel  Cox  the  son,  and  the 
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estates  devised  by  the  will  of  B.  K.  Cox  the  testator,  the  whole  of 
the  unsatisfied  airears  of  the  said  annuities. 

The  cause  came  on  for  hearing,  before  the  Master  of  the  Rolls,  on 
the  4tb  of  December,  1852,  when  His  Honor,  feeling  himself  embar- 
rassed by  the  apparently  conflicting  decisions  in  Young'  v.  Lord  Water* 
parky  13  Sim.  199 ;  s.  c.  on  appeal,  15  Law  J.  Bep.  (n.  s.)  Chanc.  63, 
and  Hmter  v.  Nockholds,  1  Hall  &  Tw.  644;  s.  a  1  Mac.  &  Oor.  640, 
directed  that  an  application  should  be  made  to  the  Lord  Chancellor 
to  hear  the  cause. 

The  cause  came  on  to  be  heard,  before  the  Lord  Chancellor  and 
the  Lords  Justices. 

• 

Roundell  Paimer  and  J.  A.  Cooke,  for  the  plaintiff.  The  plaintiff 
.  is  entitled  to  recover  the  whole  arrears  under  the  25th  section  of  the 
Statute  of  Limitations,  3  &  4  Will.  4,  c.  27,  as  the  lands  were  devised 
upon  an  express  trust  to  pay  the  annuities.  Young  v.  Lord  Waler^ 
park.  The  Master  of  the  Bolls  felt  himself  embarrassed  by  the 
decision  in  the  case  before  Lord  Cottenham,  of  Hunter  v.  Nockkolds; 
but  in  that  case,  the  existence  of  a  trust  term  to  secure  the  annuity 
seems  to  have  been  entirely  overlooked. 

[The  Lord  Chancellor.  I  never  considered  that  Hunter  v.  Nock" 
holds  involved  this  point  It  is  admitted  in  this  case,  that  the  trus- 
tees could  immediately  bring  an  ejectment] 

Campbell  and  Bagshawe,  Jun.j  for  the  executors  of  the  deceased 
tenant  for  life,  submitted,  that  only  six  years  could  be  recovered. 
The  24th  section  provided  that  time  should  be  a  bar  to  equitable 
rights,  and  the  2dth  section  operated  by  way  o(  exception  out  of  the 
24th,  and  the  25th  section  was  meant  to  apply  only  to  cases  between 
cestuis  que*irusi  and  trustees  in  possession.  If  the  trustees  took  pos- 
session, they  could  only  raise  six  years'  arrears*  In  Young  v.  Lord 
Waterparkj  there  had  been  part  payment  of  the  portions  within  the 
twenty  years ;  and,  therefore,  the  demuner  was  overruled. 

Cor^j  for  the  defendant  Wright 

C  P.  Cooper  and  WUham,  for  other  parties. 

The  Lord  Chancellor.  The  argument  for  the  defendants  is  one 
which  iti%  not  possible  to  support.  The  point  has  been  clearly  settled 
by  the  case  of  Young  v.  Lord  WcUerpark,  and  there  is  no  distinction 
between  that  case  and  the  present  Where  the  legal  estate  remains 
undisturbed,  and  the  person  who  has  that  estate,  as  trustee,  may 
recover  the  estate,  and  acquire  possession,  so  long  the  right  of  the 
person  who  is  cestui  que  trust  is  not  barred ;  because  when  the  trustee 
recovers  the  property  he  must  execute  the  trust,  and  the  right  of  the 
cestui  que  trust  is  to  have  the  full  benefit  of  the  trust.  Sections  40 
and  42,  the  one  relating  to  principal  and  the  other  to  interest,  have 
much  the  same  object ;  and  the  only  question  is,  whether  they  con- 
stitute an  independent  bar,  so  as  to  prevent  the  tnistees  fixHn  raising 
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the  arrears.  It  is  admitted  that  this  is  a  subsisting  teim  upon  which 
the  trustees  may  recover  to-morrow;  and,  therefore,  I  can  see  no 
ground  for  the  argument 

But  another  circumstance  of  great  weight  exists  in  this  case, 
namely,  that  three  fourths  of  these  annuities  have  all  along  been 
raised ;  the  trust,  therefore,  has  been  in  a  state  of  execution,  though 
not  fully  executed ;  and  that  it  was  not  executed  by  the  trustees  to 
the  full  extent,  arose  from  the  common  mistake  of  the  parties.  The 
person  in  possession  of  the  estate  knew  that  the  term  was  in  daily 
operation,  and  the  money  being  raised  from  time  to  time.  J  rest  the 
case,  however,  upon  the  first  ground.  It  is  impossible,  I  think,  to 
find  fault  with  the  decision  in  Young  v.  Lord  Waterpark^  and  the 
report  is  only  defective  in  not  stating  that  there  was  a  subsisting  term 
upon  which  the  trustee  could  have  recovered.  It  is  now  admitted, 
that  in  that  case  there  was  a  subsisting  term.  There  must  be  a 
declaration,  therefore,  that  the  whole  of  the  arrears  are  to  be  raised. 

The  Lords  Justices  concurred. 


Heward  v.  Wheatlet.' 

MarchS,  1S53. 

Company  —  Deceased  Shareholder — Executors  —  CaUs. 

In  a  soil  for  the  administnitioa  of  the  estate  of  a  deceased  shareholder  in'  a  joint-stock 
banking  company,  Uie  registered  public  officer  presented  a  petition  prajing  leare  to  prore 
as  a  creditor  tor  the  amount  of  a  call  made  since  the  death  of  the  shaireholder  in  respect 
of  the  shares  :— 

Hdi^  OYeiTttling  the  decision  of  the  Court  below,  that  the  deceased  shareholder,  having 
coTenanted  to  paj  all  calls,  and  the  shares  having  vested  in  his  executors,  as  part  of  bis 
estate,  thej  by  law  became  entitled  to  the  benefit  of  tiie  deed,  and  were  liable  for  the 
calls,  there  being  nothing  in  the  deed  of  settlement  of  the  company  overmling  Uie  nile 
of  law. 

This  was  a  suit  for  the  administration  of  the  estate  of  a  deceased 
shareholder  of  the  company  hereinafter  named,  the  public  oj£cer  of 
which  had  presented  a  petition  to  prove  as  a  creditor.  The  late 
Master  Dowdeswell  had  admitted  the  petitioner  to  claim ;  but  after 
the  death  of  Mr.  Dowdeswell,  the  reference  was  continued  before 
Master  Humphry.  This  was  now  a  petition  praving  that  it  might 
be  referred  back  to  Master  Humphry,  to  review  his  report  disallow* 
ing  the  claim  of  the  Northumberland  and  Durham  District  Banking 
Company,  to  stand  as  creditors  upon  the  estate  of  Joseph  Elder,  for 
the  sum.  of  1,250/.  and  interest 


^  S8  Law  J.  Bep.  (n.  s.)  Chanc  486,*  17  Jur.  866,  on  appeal,  403. 
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Joseph  Elder,  the  testator,  became  the  purchaser  of  150  shares  ia 
the  NortbumberlaQd  and  Durham  District  Banking  Company,  in 
February,  1842,  from  Charles  Bragg.  Five  of  these  shares  were 
transferred  to  Joseph  Elder,  by  an  indenture  dated  the  5th  of  Febru- 
ary, 1842,  in  the  form  adopted  under  the  provisions  of  the  deed  of 
settlement  In  this  deed,  Joseph  Elder  covenanted,  for  himself  and 
his  executors  and  administrators,  with  the  trustees  of  the  company, 
that  he  would,  from  time  to  time,  and  at  all  times  thereafter,  in  respect 
of  the  shares  thereby  assigned,  pay  all  instalments  and  sums  of  money 
then  due  cht  to  become  due  thereon.  The  remaining  145  shares  were 
transferred  by  a  notice  (of  the  same  date  as  the  indenture)  given  by 
Bragg,  the  consent  to  the  transfer  being  signed  by  two  of  the  direc* 
tors  in  the  usual  manner.  Joseph  Elder  made  a  further  purchase  of 
100  shares  from  Richard  Pengilly,  on  the  24th  of  February,  1846,  and 
the  tranfer  of  these  was  also  effected  in  accordance  with  the  provisions 
of  the  deed  of  settlement.  In  respect  of  all  these  250  shares  he  was 
duly  registered,  and  continued  to  receive  the  dividends  up  to  his  death) 
o'h  the  &h  of  December,  1847.  On  the  Ist  of  September,  1848,  a 
caU  of  d/rper  share  was  made  by  the  company,  and  notice  given  to 
the  executors  of  Joseph  Elder.  The  call  remained  unpaid,  and  the 
executors  had  taken  no  steps  whatever  towards  becoming  members 
of  the  company  in  respect  of  their  testator's  shares,  nor  had  they 
received  the  dividends  which  remained  in  suspense.  A  bill  had  been 
filed  by  the  residuary  legatee  for  the  administration  of  Elder's  estate, 
and  under  the  decree  referring  it  to  the  Master  to  take  the  accountSi 
*the  company  presented  their  claim  as  creditors  for  1,250/.,  with  inter- 
'est,  the  amount  of  the  call.  Master  Dowdeswell  had  allowed  their 
claim,  but  as  he  retired  before  signing  the  report,  the  matter  was 
again  gone  into  before  Master  Humphry,  his  successor,  and  the  claim 
of  the  company  was  disallowed.  Some  of  the  parties,  being  dissatis- 
fied with  the  decision,  presented  this  petition  to  Vice-chancellor 
Stuart,^  who  dismissed  it,  with  costs,  being  of  opinion  that  as  neither 


*  The  principal  part  of  the  Yice-Chancellor's  jodgment  was  as  foUc^ws:  —  *<  I  find 
lihat  the  executors  nad  the  power  of  becoming  partners,  and  were  Uahie  to  these  calls 
by  one  of  those  es^press  stipulations  contained  inthat  deed  execvCed  by  Mr.  Elder.  It 
is  stipulated  yerr  careftdlv  by  the  27th  clause  of  this  deed  that  Ae  executors  might,  if 
they  chose,  contmue  for  the  Wefit  of  the  estate  of  this  te9Cafc>r  the  rights  and  benefits 
of  these  shiftes,  subject  to  the  liability  of  paying  the  caUa  It  is  also  stipulated  that, 
xjvitpn^\  of  being  bound  in  any  event  to  put  themsel^e^  i^  ^^^  ntuation,  which  would 
have  made  them  liable  to  the  calls,  they  may  pnC  themselres  in  an  entirely  different 
aitiiation,  and  sell  the  shares.  An  option  was  given  by  the  27th  danse  to  the  execur 
tors  to  sell  the  shares,  which  would  nave  put  an  end  to  the  claim  on  tiiis  petition,  or  to 
auke  themselves  proprieton  of  the  shares,  which  would  have  made  them  liable  to  the 
demand  on  this  pelation.  Having  done  neither  the  one  nor  tiie  other,  this  petition 
seeks  to  make  them  just  as  liaUe  ibr  the  calls  subsequent  to  the  death  of  Mr.  Elder  as 
they  would  have  been,  if  they  had  exercised  the  ofition  siven  to  them  by  the  27th 
elause.  There  can  be  no  doubt,  if  they  had  exercised  the  option  and  had  become 
Dfembers  of  the  company  and  had  taken  shares,  they  would  have  been  liable  to  have 
paid  the  calls.  Now,  the  27Ch  clause  provides,  if  the  option  of  becoming  shareholders 
uto  be  exercised,  how  it  is  to  be  carried  into  effect  The  29th  cUnse  contains  a  sti- 
pihrfaon  which  contemplates  the  ease  of  their  not  chooBiDg  to  adopt  the  aham,  for  it 
VOL.  XVII.  37 


433  COURTS  OF  CHANCERY,  18S3. 

Hewwrd  v.  Wheattey. 

the  arrears.  It  is  admitted  that  this  is  a  sabsistinff  term  upon  which 
the  trustees  may  recover  to-morrow;  and^  therefore,  I  can  see  no 
ground  for  the  argument 

But  another  circumstance  of  great  weight  exists  in  this  case, 
namely,  that  three  fourths  of  these  annuities  have  all  along  been 
raised ;  the  trust,  therefore,  has  been  in  a  state  of  execution,  though 
not  fully  executed ;  and  that  it  was  not  executed  by  the  trustees  to 
the  full  extent,  arose  from  the  common  mistake  of  the  parties.  The 
person  in  possession  of  the  estate  knew  that  the  term  was  in  daily 
operation,  and  the  money  being  raised  from  time  to  time.  J  rest  the 
case,  however,  upon  the  first  ground.  It  is  impossible,  I  think,  to 
find  fault  with  the  decision  in  Young  v.  Lord  Waierpark,  and  the 
report  is  only  defective  in  not  stating  that  there  was  a  subsisting  term 
upon  which  the  trustee  could  have  recovered.  It  is  now  admitted, 
that  in  that  case  there  was  a  subsisting  term.  There  must  be  a 
declaration,  therefore,  that  the  whole  of  the  arrears  are  to  be  raised. 

• 

The  Lords  Justices  concuned. 


Heward  v.  Wheatlet.' 

March  3, 1853. 

Company/  —  Deceased  Shareholder — Executors  —  Calls. 

In  a  suit  for  the  admiiiistration  of  the  estate  of  a  deceased  shareholder  in'  a  joint-stock 
banking  company,  the  registered  public  officer  presented  a  petition  praying  leave  to  proYQ 
as  a  creditor  for  the  amount  of  a  call  made  since  the  death  of  the  shareholder  in  respect 
of  the  shares : — 

JEfeU,  oyermling  the  decision  of  the  Conrt  below,  that  the  deceased  shareholder,  having 
covenanted  to  pay  all  calb,  and  the  shares  having  vested  in  his  executors,  as  part  of  his 
estate,  they  by  law  became  entitled  to  the  benefit  of  the  deed,  and  were  liable  for  the 
calls,  there  being  nothing  in  the  deed  of  settlement  of  the  company  overruling  die  role 
of  law. 

This  was  a  suit  for  the  administration  of  the  estate  of  a  deceased 
shareholder  of  the  company  hereinafter  named,  the  public  officer  of 
which  had  presented  a  petition  to  prove  as  a  creditor.  The  late 
Master  Dowdeswell  had  admitted  the  petitioner  to  claim ;  but  after 
the  death  of  Mr.  Dowdeswell,  the  reference  was  continued  before 
Master  Humphry.  This  was  now  a  petition  praying  that  it  might 
be  referred  back  to  Master  Humphry,  to  review  his  report  disallow- 
ing the  claim  of  the  Northumberland  and  Durham  District  Banking 
Company,  to  stand  as  creditors  upon  the  estate  of  Joseph  Elder,  for 
the  sum.  of  1,250/.  and  interest. 

I  22  Law  J.  Bep.  (ir.  s.)  Chane.  486 ;  17  Jur.  866,  on  appeal,  403. 
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Joseph  Elder,  the  testator,  became  the  purchaser  of  150  shares  in 
the  Northumberland  and  Durham  District  Banking  Company,  in 
February,  1842,  from  Charles  Bragg.  Five  of  these  shares  were 
transferred  to  Joseph  Eider,  by  an  indenture  dated  the  5th  of  Febru- 
ary, 1842,  in  the  form  adopted  under  the  provisions  of  the  deed  of 
settlement  In  this  deed,  Joseph  Elder  covenanted,  for  himself  and 
bis  executors  and  administrators,  with  the  trustees  of  the  company, 
that  he  would,  from  time  to  time,  and  at  all  times  thereafter,  in  respect 
of  the  shares  thereby  assigned,  pay  all  instalments  and  sums  of  money 
then  due  or  to  become  due  thereon.  The  remaining  145  shares  were 
transferred  by  a  notice  (of  the  same  date  as  the  indenture)  given  by 
Bragg,  the  consent  to  the  transfer  being  signed  by  two  of  the  direc* 
tors  in  the  usual  manner.  Joseph  Elder  made  a  further  purchase  of 
100  shares  from  Richard  Pengilly,  on  the  24th  of  February,  1846,  and 
the  tranfer  of  these  was  also  effected  in  accordance  with  the  provisions 
of  the  deed  of  settlement.  In  respect  of  all  these  250  shares  he  was 
duly  registered,  and  continued  to  receive  the  dividends  up  to  his  death, 
oYi  the  ^h  of  December,  1847.  On  the  1st  of  September,  1848,  a 
caU  of  5/.  per  share  was  made  by  the  company,  and  notice  given  to 
the  executors  of  Joseph  Elder.  The  call  remained  unpaid,  and  the 
executors  had  taken  no  steps  whatever  towards  becoming  members 
of  the  company  in  respect  of  their  testator's  shares,  nor  had  they 
received  the  dividends  which  remained  in  suspense.  A  bill  had  been 
filed  by  the  residuary  legatee  for  the  administration  of  Elder's  estate, 
and  under  the  decree  referring  it  to  the  Master  to  take  the  accountSi 
*the  company  presented  their  claim  as  creditors  for  1,250/.,  with  inters 
'est,  the  amount  of  the  call.  Master  Dowdeswell  had  allowed  their 
daim,  but  as  he  retired  before  signing  the  report,  the  matter  was 
again  gone  into  before  Master  Humphry,  his  successor,  and  the  claim 
of  the  company  was  disallowed.  Some  of  the  parties,  being  dissatis* 
£ed  with  the  decision,  presented  this  petition  to  Vice-Chancellor 
Stuart,^  who  dismissed  it,  with  costs,  being  of  opinion  that  as  neither 


*  The  principal  part  of  the  Vice-Chancellor's  judgment  was  as  fbllc^ws:  —  <*  I  find 
that  the  executors  nad  the  power  of  becoming  partners,  and  were  lial^le  to  these  calls 
by  one  of  those  express  stipulations  contained  mthat  deed  execiit«d  hy  Mr.  Elder.  It 
is  stipulated  yerr  carefidlv  Inr  the  27th  clause  of  this  deed  that  <&e  executors  nught,  if 
they  chose,  contmue  for  the  benefit  of  the  estate  of  this  te9tafc>r  the  rights  and  benefits 
of  these  shares,  subject  to  the  lialMlity  of  paying  the  caUa  It  is  also  stipulated  that, 
instead  of  being  bound  in  any  event  to  put  themseJ^e^  *»  that  atuation,  which  would 
have  made  them  liable  to  the  calls,  they  may  put  themselves  in  an  entirely  different 
ntuation,  and  sell  the  shares.  An  option  wa«  given  by  the  27th  danse  to  the  exeoo- 
tors  to  seU  the  shares,  which  would  nave  put  an  end  to  the  claim  on  tiiis  petition,  or  to 
make  themselves  proprietors  of  the  abia^  which  would  have  made  them  liable  to  the 
demand  on  this  petition.  Having  done  neither  the  one  nor  the  other,  this  petition 
seeks  to  make  them  just  as  liable  ibr  the  calls  subsequent  to  the  death  of  Mr.  Elder  as 
they  would  have  been,  if  they  had  exercised  the  option  siven  to  them  by  the  27th 
ekuse.  There  can  be  no  doubt,  if  they  had  exercised  the  opti(m  and  had  become 
Dfembers  of  the  company  and  had  taken  shares,  they  would  have  been  liable  to  have 
paid  the  ciJls.  Now,  the  27th  clause  provides,  if  the  option  of  becoonng  shareholders 
uto  be  exercised,  how  it  is  to  be  earned  into  effect  The  29th  cUuse  contains  a  stH 
pilation  which  contemplates  the  ease  of  their  not  chooeiiig  to  adopt  the  shareiy  fcr  it 
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of  the  executors  nor  the  company,  had  done  any  thing  under  the  28th, 
29th,  and  30th  clauses  of  the  deed  of  settlement,  the  company  had 
no  claim  against  the  estate  of  Mr.  Elder.  There  were,  in  his  Honor's 
view,  four  important  clauses  of  the  deed  of  settlement ;  namely,  the 
27tb,  by  which  executors  of  deceased  shareholders  might  seU  or  dis- 
pose of  their  testator's  shares ;  the  28th,  by  which  executora  might 
become  shareholders  by  doing  certain,  acts ;  the  29tb,  by  which  no 
dividends  should  be  payable  to  an  executor  until  a  transfer  should  be 
made  in  a  manner  pointed  out;  and  the  30th,  by  which  the  directors 
might  declare  shares  of  deceased  members  to  be  forfeited  if  certain 
acts  were  not  performed.^ 


stipulates  that  they  may  receiye  all  the  dividends  up  to  the  time  of  their  testatoi'ip 
death,  and  due  in  his  lifetime,  and  that  (as  I  read  it)  until  the^  exercise  the  option  of 
being  shareholders  under  the  27th  clause,  no  dividends  are  to  be  payable,  l^en  the 
matter,  as  between  the  company  and  tiie  repiesentatiTes  of  a  deceased  shareholder  in 
the  situation  of  Mr.  £lder,  is  znade  complete  by  the  SOth  clause,  which  provides  for 
what  without  it  was  left  incomplete,  namely,  what  the  company  might  havta  power  to 
do,  provided  the  representatives  of  a  deceased  shareholder  did  not  choose  to  sell  his 
shares,  or  they  did  not  choose  to  adopt  them  as  shareholders,  but  left  the  matter  with- 
out exercising  any  option  at  alL  Then  the  matter  was  left  to  the  option  of  the  com* 
pany,  and  the  company  were  empowered,  under  the  SOth  clause,  to  declare  the  shares 
forfeited,  which  was,  in  truth,  only  enabling  them  to  exercise  one  of  the  options  putting 
it  in  their  power  to  do  what,  under  the  29th  clause  and  in  the  events  in  this  case,  the 
executors  had  a  power  to  do,  and  have  not  done,  namely,  to  sell  the  shares.  So  that 
all  parties  had  tne  power  to  set  themselves  right  on  the  event  occurring  of  the  dealli 
of  a  shareholder,  and  upon  the  questions  between  the  shareholder's  estate  and  the  com** 
pany.  Now,  in  this  state  of  things,  no  option  having  been  exerciaedf  nothing  having 
been  done  by  any  of  the  parties  under  any  one  of  these  three  clauses,  the  question  is, 
whether  I  am  at  liberty  to  say,  as  between  the  company  and  the  other  creditors  of  the 
testator, — not  the  other  Aiueholders,  but  the  other  creditors  of  the  testator, — thai 
the  company,  who  had  reserved  to  themselves  the  power  of  asserting  their  rights  in 
respect  of  these  shares,  are  entitled  to  claim  as  creditors  agunst  the  estate  ?  I  think 
they  have  no  such  right  ...  I  cannot  see  what  the  company  are  creditors  for.  I 
am  told  fi>r  the  calls.^  How  can  the  company  be  creditors  for  the  calls,  when  I  find  ' 
by  an  express  stipulation  in  tiiis  deed  that  m  the  events  that  have  happened  they  aro 
entitled  to  retain  the  dividends  on  Uie  shares  ?  It  is  impossible,  therefore,  for  me  to 
hold,  where  they  reserve  to  themselves  the  right  of  retaining  the  dividends  and  the 
right  of  declajHig  the  shares  forfeited,  and  they  have  not  exercised  the  right,  and  the 
right  which  the  ^^ecutors  had  and  might  have  exercised,  which  would  have  made 
them  liable  to  this  d^smand, — it  is  impossible  for  me  to  hold  when  they  have  not  exer- 
cised that  ri^^  that  ^re  is  any  claim  against  the  assets  of  the  testator  in  this  case. 
And  I  must  nold,  therefore,  on  the  best  construction  I  can  give  to  the  instrument,  to 
the  deed  of  covenant,  and  Uj^  fects  of  this  case,  that,  on  the  death  of  Mr.  Elder,  that 
state  of  things  arose  which  sate  their  respective  remedies  to  the  parties,  and  none  of 
the  parties  having  exercised  the  option  allowed  to  them,  I  cannot,  from  the  non-exer- 
ciae  of  that  option,  infer  that  the  comiNuxy  ought  to  be  considered  as  creditors.  I  must, 
therefore,  dismiss  this  petition ;  con&nning,  as  I  do,  the  view  taken  by  ike  Master, 
whose  report  is  before  me.  I  am  told,  that  Master  Dowdeswell  had  decided  the  other 
way ;  but  although  Master  Dowdeswell  seems  to  have  allowed  the  claim,  I  cannot  say 
I  entertain  any  doubt  on  the  question  sufficiently  strong  to  induce  me  to  hold  that 
Master  Hunmhry  is  wrong;  and  I  must  consider  that  Master  Humphry  had  more 
fully  before  him  than  I  had,  the  authority  of  Master  Dowdeswell,  which  we  all  know 
is  entitled  to  very  great  weiffht  in  this  court**  « 

*  The  material  causes  of  Uie  deed  of  settlement  of  the  company,  relied  upon  by  the 
Vice-Chancellor,  were  as  follows :  — 

Clause  27.    That  the  husband  of  any  female  shareholder,  or  the  executor,  admiait* 
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From  this  decision  of  the  Vice-Chancdlor,  the  public  officer  (Mr. 
Ogden)  appealed. 

Malins  and  Taller j  for  the  appellant 

Lee  and  Hislop  Clarke^  U>t  the  plainti£ 

Bacon  and  TF.  D*  Lewis^  for  the  execators. 

The  arguments  were  of  great  length ;  but  as  they  are  very  distinctly 
stated  and  referred  to  in  their  lordships'  judgment,  and  as  this  report, 
with  the  passages   from  the  Vice-Chancellor's  judgment  and  the 


trator,  or  legatee  of  any  deceased  shareholder,  or  the  asmgnee  of  any  bankrupt  or 
insolvent  debtor,  possessed  of  shares,  shall  not  be  a  member  of  the  company  in  respect 
of  such  shares  as  shall  be  vested  in  him  in  any  of  the  aforesaid  catMicities  respectively ; 
t>iit  snch  assignee  of  a  bankrupt  or  insolvent  debtor  shall  seU  andoispoae  of  such  shares 
in  manner  and  subject  to  the  provisions  hereinbefore  expressed  and  contained  with 
respect  to  the  sale  and  transfer  of  shares ;  and  any  such  husband,  executor,  adminis- 
trator, or  legatee  as  aforesaid,  shall  be  at  liberty  either  to  sell  and  dispose  of  the  shares 
80  vested  in  him  in  like  manner,  or  at  his  option  to  become  a  member  of  the  company 
in  respect  of  such  shares,  on  complying  with  the  provisions  of  these  presents  as  next 
hereinafter  in  that  behalf  expressed. 

Clause  28.  That  the  husband  of  any  female  shareholder,  or  the  executor,  adminis- 
trator, or  legatee  of  a  deceased  shareholder  who  shall  be  desirous  of  becomiilg  a  mem- 
ber of  the  company  in  respect  of  the  shares  vested  in  him  in  any  of  such  capacities 
respectively,  shall  give  seven  davs'  notice,  &c. ;  whereupon  and  upon  otherwise  com- 
plying with  the  provisions  of  these  presents,  or  any  supplementary  deed  or  deed  of 
accession  thereto,  he  shall  be  admitted  and  becomes  member  of  the  comyny  in  respect 
of  such  shares,  and  have  the  same  transferred  into  his  name  accordingly,  and  shall 
stand  and  be  personally  charged  with  the  dudes  and  liabilities  incident  to  the  owner- 
ship ot  the  same. 

Clause  29.  That  the  husband  of  any  female  shareholder,  or  the  executor,  adminis- 
trator, or  legatee  of  an^  deceased  shareholder,  who  shall  not,  under  the  provision 
lastly  hereinbefore  contained,  elect  to  become  a  member  of  the  company  in  respect 
Off  the  shares  vested  in  him  ixranjr  such  capacity,  and  also  the  assignee  of  every  bank- 
rupt or  insolvent  debtor  possessing  shares,  shall  be  entitled  to  receive  any  (uvidend 
which  shall  have  become  due  on  the  shares  so  vested  in  him  in  any  such  capacity  as 
aforesaid  before  his  title  to  the  same  shares  accrued,  but  no  dividend  which  shall 
become  due  on  the  same  shares  after  his  title  shall  have  accrued  shall  be  payable  to  or 
demandable  by  him,  but»  shall,  till  some  person  shall  have  become  a  member  of  the 
company  in  respect  of  the  same  shares,  remain  in  suspense,  and  shall  not  be  paid  tiU 
the  transfer  thereof  shall  be  completed  and  the  new  holder  thereof  shall  claim  the 
same. 

Clatfse  SO.  That  in  case  any  person  in  whom  any  shares  shall  by  ori^nal  subscrip- 
tion, purchase,  marriage,  bequest,  representation,  or  other  mode  of  acquisition  become 
vested,  and  who  shall  not  have  executed  these  presents  or  some  supplementary  deed 
or  deed  of  accession  thereto,  shall  for  six  calendar  months  after  the  notice  in  writing 
ibr  that  purpose,  neglect  or  reftise  to  execute  the  same  deed  respectively,  k  shall  be 
lawM  for  the  board  of  directors  to  declare  the  shares  so  vested  in  such  person  so  neg- 
lecting or  refusing,  and  all  instalments  paid  thereon,  and  all  benefit,  and  advantage, 
dividends,  and  profits  whatsoever  in  respect  thereof  or  incident  thereto,  to  be  forfeited 
to  ^e  company  for  the  benefit  and  use  of  the  continuing  shareholders  therein,  and  the 
same  shall  oe  forfeited  accordingly. 

The  other  clauses  of  the  deea,  and  which  are  /eferred  to  in  the  judgment  of  the 
Lords  Justices,  were  these  :-— 

Clause  12.    That  no  benefit  of  survivorship  shall  arise  or  take  place  amongst  Um 


4m  COURTS  OP  CHANCERY,  1838. 

Hewud  V.  Wheattef  . 


clauses  of  the  deed  coTer  a  considerable  space,  it  has  been  judged 
better  to  omit  them. 

Turner,  L.  J.  This  was  a  petition  presented  by  the  registered 
public  officer  of  the  Northumberland  and  Durham  District  Banking 
Company,  praying  the  reversal  of  the  Master's  report,  by  which  he 
found  that  the  petitioner  was  not  a  creditor  of  the  estate  of  Mr. 
Joseph  Elder.  It  is  to  be  observed  that  this  does  not  come  before 
the  court  in  its  regular  course,  and  I  observe  it  because  it  'is  very 
inconvenient  to  have  matters  of  this  description  brought  before  the 
court  by  petition  instead  of  the  ordinary  form  in  which  these  matters 
have  been  hitherto  discbssed. 

The  first  question  for  consideration  is,  how  the  claim,  which  the 
petitioner  asserts  against  the  estate  of  Joseph  Elder,  has  arisen  ?  It 
appears  that  the  banking  company  was  established  by  a  deed  of  set- 
tlement of  the  1st  of  July,  1836,  to  some  of  the  provisions  of  .which 


gharebolden  in  the  said  copartnership  bank,  and  all  the  property  of  the  company  as 
between  the  shareholders  thereof^  and  as  between  their  respective  real  and  personal 
repreaentatives,  shall  always  be  considered  and  deemed  to  oe  personal  estate,  so  that 
eafeh  and  every  of  the  shareholders  shall,  as  between  and  amongst  themselves,  have  s 
distinct  and  separate  right  to  his  shares  in  the  capital  or  joint  stock  of  the  companji 
and  the  same  shall  be  vested  in  him  to  and  for  all  intents  and  purposes,  and  subject  to 
his  disposition  by  deed  or  will,  or  in  case  c^  intestacy,  to  be  transmissible  to  his  per- 
sonal representatives  as  part  of  his  personal  estate. 

Clause  1 7.  That  in  addition  to  toe  payments  aforesaid,  amounting  to  52.  per  share, 
required  to  be  made  by  each  shareholder  under  the  provisions  lastly  hereintolbre  con- 
tained, the  disectors  of  the  said  bank  for  the  time  being  shall  have  Ml  power,  fixim 
time  to  time,  ot  at  any  time,  to  call  for  and  require  the  payment,  by  each  and  eveiy 
shareholder,  of  the  further  sum  of  5^  in  respect  of  every  soare  held  by  him  in  the  said 
copartnership  bank,  either  in  one  sum,  or  by  such  instalments ;  proinded  always  that 
notice  in  wntin^  of  every  such  call,  expressing  the  time  and  place  when  and  where 
ever^  payment  is  reouired  to  be  made,  and  stating  the  substance  oi  the  provision  next 
heremafber  contained,  so  &r  as  the  same  relates  to  the  forfeitures  of  shares  fi)r  the  non- 

Siyment  of  calls,  be  given  to  every  shareholder  two  calendar  months  at  the  least  before 
e  time  appointed  for  payment  of  any  such  call,  and  the  directors  shall  have  flill 
power  in  the  name  or  names  of  any  of  the  registered  public  officer  or  officers  of  lh% 
oompany  to  sue  for  and  recover  the  amount  of  every  or  any  such  call  and  interest 
thereon  from  ever^  person  refusing  or  neglecting  to  pay  the  same  as  aforesaid,  and 
also  if  they  shall  think  proper  to  enforce  the  forfeiture  of  ihe  shares  held  b^  every  per- 
son so  refunng  or  neglecting  in  pursuance  of  the  two  provisions  next  hereinafier  con- 
tained. 

Clause  23.  That  the  board  of  directors  of  the  said  copartnership  bank  shall  pre- 
scribe the  form  of  the  transfer  of  shares  therein,  and  have  power  from  time  to  time  to 
make  such  regulations  respecting  l^e  preparation,  custody,  and  registration  of  the 
mstrument  to  be  made  and  executed  upon  the  sale  or  transfer  of  shares  as  shall  appear 
to  them  necessary  and  advisable  for  the  securi^  of  the»  company^  and  the  due  asmi- 
ment  of  tb»  said  shares,  and  all  sales  and  trans&rs  of  any  shares  not  made  confonaai£ly 
to  the  provisions  of  the  deed  of  setdement,  and  according  to  the  regulatkms  of  the 
board  of  directors,  shall  be  invalid  at  law  and  equity. 

Clause  32.  That  every  person  in  whom  any  shares  shall  vest  by  transfer  or  otherwisSi 
and  who  previously  to  sucn  vesting  shall  have  executed  the  deed  of  setdement,  and  who 
shall  be  a  member  of  the  company  to  all  purposes  in  respect  of  any  other  shares,  shall, 
as  to  all  shares  so  vesting  in  him  as  aforesaid,  be  considered  as  a  member  from  the  date 
of  the  transfer  to  him,  or  from  the  time  of  leaving  his  tide  to  shares  in  the  K»^">™g 
liouse  of  the  oompany. 
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it  will  be  necessary  hereafter  to  refer.  On^he  5th  of  Febroary,  1842^ 
the  testator,  Mr.  Elder,  purchased  150  shares  in  the  company,  of  which 
five  shares  were  transferred  to  him  by  a  deed  stated  in  the  petition  to 
have  been  made  between  the  owner  of  the  shares,  Mr.  Bi^g,  of  the 
first  part,  the  testator  of  the  second  part,  and  Mr.  Backhouse  and  Mr. 
Mounsey,  the  trustees  of  the  banking  company,  of  the  third  part,  and 
by  which  deed  Mr.  Bragg,  in  consideration  of  41/.  5s.  paid  by  Elder, 
assigned  five  shares  in  the  capital  stock  of  the  company  to  Elder, 
^  subject  to  the  covenants,  provisos,  declarations  and  agreements  con- 
tained in  the  said  or  any  future  or  supplemental  subsisting  deed  of 
settlement  of  the  said  company."  And  Elder,  by  that  deed,  covenanted 
with  Backhouse  and  Mounsey,  the  trustees  of  the  company,  that  he, 
Elder,  would  from  time  to  time,  and  at  all  times  thereafter,  in  respect 
of  the  said  shares  thereby  assigned,  pay  all  instalments  and  sums  of 
money  then  due  or  thereafter  to  become  due  thereon,  and  also  perform, 
fulfil  and  keep  all  and  every  the  covenants,  stipulations,  provisions 
and  regulations  for  the  time  being,  affecting  or  intended  to  afiect  hold* 
ers  of  shares  in  the  said  company.  That  operated  ais  a  transfer  of 
five  shares  in  the  company,  and  was  an  undoubted  covenant  by  Mr. 
Elder  to  observe  the  provisions  of  the  deed  so  far  as  respects  those 
five  shares.  The  remaining  145  shares  of  the  150  purchased  by  Elder 
were  not  transferred  to  him  by  deed ;  but  there  was  a  notice  given 
which  was,  1  presume,  according  to  the  usual  course  of  the  company's 
^proceedings.  The  vendor,  tiragg,  gave  notice  that  he  had  agreed  to 
sell  to  Elder  the  150  shares,  of  which  the  five  which  were  transferred 
were  part,  at  so  much  per  share,  and  requested  that  they  might  be 
transferred  to  the  name  of  Mr.  Elder,  who  signed  his  consent  or  con- 
ti'act  to  become  the  purchaser  and  proprietor  of  these  shares,  subject 
to  the  rules  and  regulations  of  the  banking  company  then  existing, 
and  I  think  that  notice  was  assented  to  by  there  beidg  a  raemoran* 
dum  signed  at  the  foot  by  two  of  the  directors  of  the  banking  com* 
pany,  Mr.  Elder  admitting  that  he  was  a  shareholder  in  respect  of 
these  shares.  A  similar  transaction  afterwards  took  place  in  Febru* 
ary,  1846,  by  which  he  purchased  of  another  party  100  shares,  and  he 
was  entered  on  the  register  as  holder  of  all  these  shares.  He  received 
the  dividends  upon  them  up  to  the  time  of  his  death,  which  occurred 
on  the  8th  of  December,  1847.  A  call  of  5/.  on  these  shares  was 
made  in  September,  1848,  and  the  question  now  arises,  whether  his 
estate  is  liable  for  that  call  ? 

It  is  first  said  for  the  respondents,  that  Elder  never  did,  in  fact, 
become  a  shareholder  in  this  concern.  That  point  was  raised  by  Mr. 
Clarke,  in  the  argument,  and  was  rested  upon  the  23d  and  32d  pro- 
visions of  the  deed  [which  his  Lordship  here  read].  Now,  the  regula- 
tions of  this  company,  so  far  as  they  appear  before  us,  are  tiot  that 
the  party  should  be  required  to  execute  the  deed  for  the  purpose  of 
the  transfer  of  the  shares;  but  part  of  the  32d  clause  is,  "And  every 
purchaser  and  transferee  of  shares  shall,  in  respect  thereof^  when  re- 
quired by  the  directors,  execute  these  presents  or  some  supplementary 
deed."  It  is  not,  therefore,  as  it  seems  to  me,  till  he  is  required,  that, 
according  to  the  deed,  he  is  to  execute  the  deed  of  transfer..  From  all 
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that  can  be  collected  &oi^  the  present  case  (and  nothing  has  been 
said  to  the  contrary),  the  present  course  is  one  that  has  been  adopted 
in  all  other  cases  of  transfers  of  shares.  The  transfer  is  taken  upon 
a  limited  nnmber  of  shares,  and  he  becomes  registered  owner  of  the 
other  shares,  which  are  not  the  subject  of  a  deed  of  transfer.  Now, 
therefore,  the  provisions  of  the  deed  are  these :  —  that  there  ^all  be 
a  transfer  of  a  certain  number  of  shares  by  deed,  but  beyond  that  the 
parties  are  to  become  the  holders  by  registration  of  their  names,  and, 
therefore,  they  cannot  say  that  they  are  not  the  owners,  because  they 
are  not  so  by  deed. 

Now,  Mr.  Elder  being  thus  the  owner,  it  is  said  that  his  executors  are 
not  liable  in  respect  to  the  call  which  has  been  made  upon  the  shares 
since  the  death  of  Mr.  Elder ;  but  I  take  it  to  be  a  matter  of  perfectly 
clear  and  good  law,  that  whether  the  words  '^executors"  or  "administra* 
tors"  be  contained  in  a  covenant  entered  into  i—  a  question  to  which  Mr» 
Lewis  has  rightly  directed  our  notice  as  occurring  in  Gauibwaite*s  ca$e, 
20  Law  J.  Rep.  (n.  s.)  Chanc.  188 ;  s.  c.  2  Eng.  Rep.  57  —  every  execu- 
tor must  be  liable  upon  the  contract  which  has  been  entered  into  by 
his  testator ;  and  the  question  is,  whether,  upon  the  contract  entered 
into  under  this  deed,  this  testator  has  or  has  fiot  covenanted  for  the 
payment  of  the  5/.  per  share  called  after  his  death?  Now,  the  liability 
in  this  respect  depends  upon  the  17th  clause.  It  appears  that  on  the 
company  being  formed  there  was  2/.  10««  to  be  paid  in  the  first  in- 
stance, on  the  deed  being  prepared,  and  21  lOs.  more  within  a  limited* 
time,  making  52.  per  share ;  and  as  to  the  remaining  52.  the  deed 
contained  this  17th  provision  —  [which  his  Lordship  read].  Some- 
thing has  been  said  in  the  course  of  the  argument  of  the  right  of  the 
directors  of  this  company  to  enforce  the  forfeiture  of  the  shares,  and 
it  is  material,  therefore,  to  observe  in  this  clause  that  the  power  given 
under  it  is  to  sue  for  the  calls,  and  also,  if  they  shall  think  fit,  and  not 
otherwise,  to  enforce  the  forfeiture  of  the  shares.  They  have  a  right, 
therefore,  to  call  for  money  due  on  shares,  and,  if  they  think  fit,  wey 
may  enforce  payment  by  a  forfeit  of  the  shares,  but  it  is  not  impera- 
tive upon  them  to  do  so.  It  is  said,  in  the  first  instance,  that  there 
is  not  a  liability  created  in  these  executcnrs,  for  the  reason,  that  at  the 
time  of  the  call  the  power  given  by  the  deed  is  to  call  for  and  require 
paytnent  by  each  and  every  ''  shareholder ; "  and  that  notice  is  to  be 
given  to  each  shareholder ;  and  it  is  said  that  Mr.  Elder  was  not  a 
shareholder  at  the  time  when  this  call  was  made.  But  the  question 
is  as  to  the  meaning  of  the  term  <<  shareholder  "  in  this  deed.  Accord- 
ing to  the  definition  of  the  term  in  this  deed,  which  contains  an  in- 
terpretation clause,  it  is,  '^wherever  the  expressions  'shareholders'  and 
^memb^s'  are  used,  they  shall  respectively  be  held  to  mean  '  proprie- 
tors '  or  < owners'  of  shares,  or  of  an  '  interest '  in  the  capital  and  joint 
stock,  for  the  time  being,  of  the  said  copartnership  bank."  When, 
therefore,  we  see  a  covenant  like  this  entered  into  by  this  gentleman, 
that  a  public  officer  shall  be  at  liberty  to  sue  for  or  recover  the  amount 
from  any  person  refusing  or  neglecting  to  pay,  it  is  impossible  to  say 
that  this  gemleman  and  his  executors  are  not  liable. 

It  is  said  that  this  clause  is  qualified  by  the  27th  and  other  provi- 
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sfoDs  in  the  deed.  Great  reliance  is  placed  upon  the  27th  clause  as 
to  the  power  to  sell  shores.  Now,  it  is  quite  true,  that  the  deed  does 
contain  provbions  l^at  the  executors  shaU  not  be  members  of  the  com- 
pany, except  under  certain  conditions ;  but  we  must  examine  the 
other  i»-ovi8ions  and  see  what  the  deed  means  —  when  you  examine 
the  provisions  for  that  purpose,  you  see  that  he  is  contemplated, 
throughout  the  deed,  as  being  the  holder  of  the  shares  in  the  com* 
pany  —  though  still  by  the  deed  frfaced  in  the  position  of  not  having 
all  the  rights  which  are  incident  and  belong  to  an  owner  of  the  shares. 
The  right  to  receive  the  dividend  is  restricted  by  the  deed,  but  the 
vesting  in  him  is  in  terms  spoken  of  as  a  consequence  of  the  death  of 
the  testator.  And,  when  one  considers  it,  I  rather  take  it  that  that 
must  be  the  necessary  effect  of  the  deed.  These  shares  were  part  of 
the  personal  estate  of  the  testator  at  the  time  of  his  death.  By  law 
they  must  vest  in  the  executor,  unless  the  contract  be  such  as  that 
the  interest  of  the  testator  and  that  of  his  estate  in  destroyed  by  his 
death,  or  unless  liie  deed  has  provided  that  tiie  legal  consequences 
aball  not  follow.  The  law  gives  them  to  the  executor.  The  deed 
might  overrule  the  law,  by  saying  that  there  should  be  no  interest 
passing  to  the  executor.  But  now  is  the  effect  of  this  deed  such  as 
that  the  interest  shall  cease  ?  It  is  perfectly  clear  that  it  is  not,  be- 
cause it  contains  the  12th  provision,  that  there  shall  be  no  right  of 
survivorship.  It  is  clear,  therefore,  that  this  deed  did  not  overrule 
the  general  law  that  the  shares  should  vest  in  the  executor,  but,  on 
the  contrary,  meant  to  provide  that  the  shares  should  vest  separately 
in  the  executors  or  administrators  of  each  testator  or  intestate  who 
had  a  share  in  the  concern,  and  if  there  could  have  been  an  overruling 
of  the  law  in  this  case,  I  am  very  clearly  of  opinion  that  there  has  not 
been  such  an  overruling  here,  because  the  deed  speaks  of  the  share 
being  vested  in  the  executors.  It  is  true  that  the  rights  of  the  execu- 
tors are  suspended,  but  they  are  not  destroyed,  and  according  to  the 
provisions  of  this  deed  they  wi}l  be  entitled  to  the  benefits  of  it. 

Then,  again,  reference  has  been  made  to  the  cases  on  the  subject 
of  contributories ;  and  it  is  «aid,  that  these  cases  do  not  apply  to  the 
present  case.  No  doubt  there  is  a  distinction  between  cases  under 
the  Winding-up  Acta  and  the  present,  because  in  those  cases  of  con- 
tributories the  liability  may  depend  not  merely  upon  the  deed,  but 
upon  extrinsic  circumstances  also^  In  the  present  case  the  liability 
depends  upon  the  deed  itself.  But,  then,  let  us  see  what  the  cases 
are.  In  many  of  them,  particularly  in  Straffon^s  Executors^  casey  1  De 
6.  M.  &  G.  569 ;  s.  c.  10  Eng.  Rep.  275,  there  was  a  liability  on  the 
deed  itself,  for  the  executors  had  done  no  act  whatever  to  make 
themselves  liable  uUra  the  deed ;  but  Lord  St  Leonards  without  dif- 
ficulty held  that  they  were  to  be  ccMisidered  as  shareholders  in  the 
concern.  The  substance  ofthe^e  decisions  is,  that  upon  the  pro* 
visions  of  the  deed  of  settlement,  and  by  it,  the  executors  were  substi' 
tuted  shareholders  in  the  concern,  and  in  that  sense  contributories. 
With  reference  to  the  cases  of  Ness  v.  Armstrong'^  4  Exch.  Rep.  21, 
and  Ness  v.  Angas^  3  Exch.  Rep.  805,  Lord  St.  Leonards,  in  deliver- 
ing his  judgment  in  S^raffmis  ExeciUors*  aase^  says,  as  follows :  — 
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<*  Those  cases,  however,  are  also  distinguishable ;  they  depend  upon 
a  particular  act  of  parliament,  which,  though  referring  to  equitable  as 
well  as  legal  liabilities,  does  not  furnish  any  particular  remedy  for 
equitable  liabilities;  and,  therefore,  a  man  cannot  be  proceeded 
against  by  a  scire  facias  under  the  particular  provisions  of  that  act, 
unless  it  can  be  shown  that  he  is  legally  liable  as  a  member.''  That 
is  a  distinction  laid  down  by  him  upon  that  point,  and  I  think  it  is 
perfectly  well  founded.  There  is  an  original  liability  created  in  the 
testator,  if  I  rightly  construe  the  deed,  and  I  see  nothing  to  discharge 
that  liability. 

We  have  been  very  much  pressed,  upon  the  part  of  the  respon* 
dents,  that  we  should  suspend  our  decisions  upon  the  case  until  we 
should  have  the  assistance  of  a  common-law  judge  upon  the  subject 
No  doubt  this  power  given  us  by  the  act  of  parliament  to  call  in  such 
assistance  is  of  great  value  —  it  is  impossible  to  overestimate  the 
value  of  that  power — but,  at  the  same  time,  it  is  a  duty,  I  think,  of 
this  court,  which  we  owe  to  perform,  not  to  call  in  the  aid  of  com- 
mon-law judges,  unless  we  have  reasonable  doubt  upon  the  point 
raised  for  our  consideration.  I  cannot  say  that  in  this  case  I  have 
any  doubt,  and  my  learned  brother  entirely  concurs  with  me  in  that 
opinion.  The  order  must  be  reversed.  The  Master  must  review  his 
report  on  this  liability. 

Knight  Bruce,  L.  J.,  after  expressing  his  concurrence,  sud,  that 
with  a  declaration  that  ^  the  petitioner  has  a  claim  on  the  estate  of 
the  testator  in  respect  of  the  call  in  the  petition  mentioned,"  the  mat- 
ter should  go  back  to  the  Master. 


Wright  v.  Vernon.' 

Janaary  20,  21, 1853. 

Production  of  Documents  —  Pedigrees  —  Extracts  from  Parish  Regis- 
tries. 

The  question  m  the  sait  being  whether,  npon  the  conatrnction  of  certain  words  in  a  wiH,  an 
estate  tail  or  an  estate  in  fee  was  limited,  it  became  necessary  for  Uie  plaintiff  to  prore  his 
pedi|p!ee.  The  plaintiff  moved  for  prodaction  of  docoments  in  the  defendant's  possession, 
consisting  of  deeds  showing  the  precise  nature  and  extent  of  the  property ;  copies  of 
pedigrees  famished  to  counsel  to  defend  an  action  of  ejectment  brought  against  the  de- 
fendant by  the  plaintiff;  extracts  from  parish  registries  of  births,  deaths,  and  marriages ; 
and  a  pedigree  from  the  Heralds'  College,  procured  by  the  defendant  for  his  defence  to  the 
action : — 

Held^  that  the  extracts  from  parish  registries  and  the  pedime  from  the  Heralds'  College 
must  be  produced,  but  none  of  the  other  documents  required. 
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This  was  a  motion  for  production  of  documents)  under  the  follow* 
ing  circumstances :  — 

It  appeared  that  Sir  Thomas  Samwell,  of  Upton,  in  Northampton* 
shire,  made  his  will  in  the  year  1778,  leaving  very  large  estates  to 
various  members  of  his  family  as  tenants  in  tail,  with  an  ultimate 
remainder  to  his  own  right  heirs.  All  the  estates  tail  failed,  the  last 
tenant  in  tail  having  died  in  1843.  The  right  heirs  of  Sir  Thomas 
Samwell  were  his  three  nieces,  Mrs.  Drought,  Frances  Langham,  and 
Phillis  Langhiam.  The  last  two,  who  were  sisters,  made  mutual 
wills,  dated  in  1827,  by  which,  after  making  various  limitations  of  the 
estates  to  particular  persons,  sdl  of  which  limitations  were  eventually 
exhausted  in  1849,  gave  their  two  thirds  of  the  estate  to  trustees,  in 
these  terms :  "  In  trust  for  the  right  heirs  of  my  grandfather,  Sir 
Thomas  Samwell,  Baronet,  deceas^,  (father  of  my  late  uncle,  Sir 
Thomas  Samwell,)  by  Mary,  his  second  wife,  also  deceased,  who  was 
the  daughter  of  Sir  Gilbert  Clarke,  knight,  for  ever.'' 

This  suit  was  instituted  for  the  purpose  of  obtaining  the  opinion 
of  the  court  upon  the  construction  of  these  words.  It  was  admitted 
that  the  right  heir  of  Sir  Thomas  Samwell  by  Mary  Clarke,  his 
second  wife,  at  the  death  of  the  two  ladies  whose  wiUa  were  in  dis- 
pute, was  Thomas  Watson  Samwell.  The  plaintiff  alleged  that  the 
words  of  the  wiQ  gave  an  estate  tail  descendible  to  the  issue  of  Sir 
Thomas  Samwell  by  his  wife  Mary  Clarke,  and  that  the  plaintifPs 
wife,  Charlotte  Wright,  was  sueh  issue,  and  that  he  was  now  entitled 
to  the  estate.  The  defendant  alleged  that  the  limitation  in  the 
will  of  the  two  ladies  gave  an  estate  in  fee  to  the  right  heir  of  Sir 
Thomas  Samwell  by  his  second  wife,  and  he  claimed  under  the 
widow  of  Thomas  Watson  Samwell,  to  whom  all  his  estates  were 
devised.  An  action  of  ejectment  had  been  brought  against  the  de« 
fendant  by  the  plaintiff  to  recover  possession  of  the  estates  in  ques* 
tion ;  but,  in  consequence  of  the  legal  estate  being  outstanding  in  a 
mortgagee,  the  plaintiff  had  been  unable  to  prosecute  the  action,  and 
was  obliged  to  have  recourse  to  this  court.  The  plaintiff,  in  order 
to  make  out  his  title,  had  to  establish  his  wife's  pedigree,  and  now 
required  the  production  of  i;he  title-deeds  in  the  defendant's  posses* 
sion,  and  also  of  certain  pedigrees  which  had  been  prepared  for  the 
defendant's  counsel  upon  the  action  of  ejectment,  and  various  other 
documents,  comprising  about  fifty  extracts  of  births,  marriages,  and 
deaths,  and  a  pedigree  from  the  Heralds'  Office  procured  by  the  de* 
fendant  for  his  defence  to  the  action* 

Malim  and  Smpthe  appeared  in  support  of  the  motion  for  prodnc* 
tion. 

Campbell  and  Bagshawe^  contr^  objected  to  the  production,  on  the 
ground  that  the  plaintiff  had  not  alleged  his  title  with  sufficient  cer* 
&inty ;  that  he  was  not  entitled  to  inspect  the  documents  until  he 
had  shown  himself  to  be  entitled  under  the  wills ;  that  the  documents 
in  themselves  w^e  not  such  as  ought  to  be  produced.  The  first 
were  deeds  which  could  not  prove  the  plaintiffs  title,  and  the  .only 
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use  that  could  be  made  of  them  was,  to  show  the  exact  nature  and 
extent  of  the  property.  There  were  also  copies  of  registries,  but  these 
were  such  as  the  plaintiff  might  himself  procure  by  paying  for  them, 
and  there  was  no  reason  why  the  plaintiff  should  be  allowed  to  inspect 
the  copies  which  the  defendant  had  himself  procured  from  public 
sources  and  paid  for.,  The  pedigree  obtained  from  the  Heralds'  Office 
was  subject  to  the  same  objection,  and  the  plaintiff  might  obtain  a 
similar  pedigree  by  paying  for  it 

KiNDERSLEY,  V.  C.  The  documents  now  asked  for  are,  first  of  all, 
the  deeds  relating  to  the  edtate ;  and  the  ground  on  which  it  is  con- 
tended that  the  p^intiff  has  a  right  to  their  inspection  is,  that  they 
would  tend  to  show  the  precise  particulars  of  the  parcels  comprising 
the  property  sought  to  be  recovered.  If  that  object  were  at  all  neces- 
sary for,  or  could  assist  the  plaintiff  in  making  out  his  case,  he  would 
have  a  right  to  these  documents,  but  I  do  not  see  that  they  would 
assist  him  in  any  manner.  It  does  not  matter  how  many  acres  there 
are,  nor  what  are  the  names  of  the  different  pieces ;  none  of  these 
matters  can  assist  the  plaintiff  in  making  out  his  case ;  I  think,  there- 
fore, that  he  has  no  right  to  their  inspection. 

The  next  set  of  documents  consists  of  certain  pedigrees  made  out 
for  the  use  of  the  defendant's  counsel.  These  pedigrees  were  only 
the  supposed  pedigrees  of  the  defendant,  and  were  framed  for  the 
purpose  of  instructing  his  counsel.  They  could  not  be  used  as  an 
admission  of  the  fact  that  they  constituted  the  defendant's  pedigree, 
but  they  were  merely  to  show  counsel  what  was  to  be  met  These 
pedigrees,  I  think,  the  plaintiff  is  not  entitled  to. 

Then  come  the  extracts  from  parish  registries  of  births,  deaths,  and 
marriages,  which  were  procured  by  the  defendant  for  his  defence  to 
the  action  of  ejectment,  which  arose  under  these  circumstances.  The 
plaintiff  in  the  present  suit  was  desirous  of  trying  the  question  whether, 
on  the  construction  of  the  two  wills  of  these  ladies,  the  estate  created 
in  Sur  Thomas  Samwell  was  an  estate  in  fee  or  in  tail.  If  it  was  an 
estate  tail,  then  the  plaintiff  contended  that  he  would  be  entitled,  but 
if  it  was  an  estate  in  fee,  then  he  would  not  be  entitled,  but  the 
defendant  would.  Upon  the  understanding  that  that  was  a  purely 
legal  question,  an  action  of  ejectment  was  brought  by  the  plaintiff, 
but  it  turned  out  that  by  reason  of  the  legal  estate  being  outstanding 
in  mortgagees,  the  question  could  not  be  tried  upon  an  action.  For 
the  defence  to  that  action,  the  defendant  procured  extracts  from  parish 
registries  to  show  what  was  the  pedigree  of  the  defendant  himself, 
which,  to  a  certain  extent,  is  the  same  as  that  of  the  plaintiff's  wife. 
The  action  of  ejectment  is  at  an  end.  The  effect  of  these  documents, 
no  doubt,  is  to  show  the  pedigree  of  the  plaintiff's  wife,  and  the 
plaintiff  asks  to  have  them  produced.  Why  should  he  not  ?  Why  is 
the  circumstance  that  they  were  procured  for  the  defence  to  an  action, 
any  reason  for  their  non-production  ?  Even  if  they  had  been  procured 
for  the  purposes  of  this  very  suit,  production  might  have  been  com- 
pelled. Suppose  there  were  any  allegation  that  the  documents  were 
privileged,  that  would  be  a  difllerent  thing ;  but,  on  the  contrary,  the 
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defendant  says,  they  may  be  obtained  by  the  plaintiff  from  the  same 
source,  consequently  they  can  by  no  means  be  protected  as  confiden- 
tial documents. 

This  objection  is  like  that  which  was  raised  in  Storey  v.  Lord 
George  Lennox^  1  MyL  &  Cr.  525.  In  that  case,  a  person  who  had 
effected  an  insurance  upon  another's  life,  commenced  an  action 
against  the  trustees  of  the  insurance  company,  for  the  recovery  of 
the  amount  insured.  The  trustees  filed  a  bill  of  discovery  against 
him,  in  aid  of  theur  defence  to  the  action,  charging  that  the  declara- 
tion upon  the  basis  of  which  the  insurance  hcLd  been  effected  was 
untrue,  and  that  the  defendant  had  in  his  possession  various  docu- 
ments, by  which  the  truth  of  the  matters  alleged  in  the  bill  would 
appear,  and  requiring  him  to  produce  them.  The  defendant  by  his 
answer  stated  that  he  had  in  his  possession  certain  documents  con- 
tfidned  in  the  schedule,  but  from  a  certain  period  after  the  death  of 
the  person  whose  life  was  insured,  he  considered  it  possible  that  the 
insurance  company  had  it  in  contemplation  to  dispute  their  liability ; 
and,  therefore,  from  that  period  he  contemplated  the  necessity  of 
bringing  the  action :  and  he  added,  that  the  documents  contained  ^ 
information  furnished  to  him  as  to  evidence  which  could  be  procured 
*or  given  on  his  behalf  against  the  company ;  and  that  the  producii^ 
the  same  might  disclose  the  names  of  witnesses  intended  to  be  exam- 
ined, and  evidence  intended  to  be  given,  on  his  behalf,  in  the  action 
and  in  that  suit ;  and,  therefore,  he  objected  to  produce  such  docu- 
ments. The  defendant  was  in  this  case  ordered  to  produce  the  docu- 
ments. 

These  are  documents  consisting  of  extracts  from  parish  registries, 
showing  matters  which  the  plaintiff  might  be  able  to  get  himself, 
without  doubt;  but  if  the  defendant  has  got  that  which  will  assist 
the  plaintiff's  case,  and  they  are  not  protected  on  the  ground  of  con- 
fidential Qtmmunications  or  otherwise,  the  plaintiff  has  a  right  to 
inspect  them. 

Then  as  to  the  pedigree  which  the  defendant  obtained  from  the 
Heralds'  College.  The  only  objection  to  production  is,  that  it  was 
obtained  by  the  defendant  at  his  own  expense,  and  that  the  plaintiff 
should  not  have  the  benefit  of  inspecting  what  the  defendant  had  paid 
for.  Now,  it  does  not  appear  to  me  that  it  is  any  reason  why  the 
plaintiff  should  not  have  inspection,  if  it  will  tend  to  show  that  the 
plaintiff  sustains  the  character  he  says  he  does. 

It  has  been  urged  that  the  plaintiff  ought  not  to  have  any  assist- 
ance from  the  court  till  it  is  decided  that  he  is  entitled  to  the  estate 
which  is  in  controversy  in  this  suit.  Now,  the  court  will  have  to 
determine  a  question  raised  on  the  pleadings,  which  is,  as  to  what  is 
the  construction  of  the  two  wills,  about  the  existence  of  which  wills 
there  is  no  question  of  fact  The  whole  point  raised  for  discussion 
at  the  hearing  will  be  the  construction  to  be  put  upon  the  will.  The 
plaintiff  says,  on  one  conslsruction,  that  he  being  descended  from  one 
individual,  he  will  be- entitled  to  the  estate;  and,  on  the  other  con- 
struction, the  defendant,  being  descended  from  the  same  individual, 
will  have  it    How  can  it  be  contended,  that  before  the  plaintiff  has 
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a  right  to  discovery,  which  will  tend  to  show  be  is  what  he  says  he 
is,  he  must  have  the  question  detennined  of  whether,  on  the  con- 
struction of  the  wills,  he  is  entitled  to  the  estate?  He  has  been 
defeated  at  law,  because  he  has  not  the  legal  estate  which  is  put- 
standing.  His  only  difficulty  of  getting  his  case  to  a  hearing  is,  that 
he  has  first  to  make  out  that  he  is  what  he  represents  himself  to  be, 
a  descendent  of  A.  B.  On  every  established  principle,  whatever 
document  is  in  the  defendant's  possession,  which  is  not  protected  on' 
special  grounds,  and  which  the  plaintiff  may  use  to  make  out  his 
case,  he  has  a  right  to  inspect. 

Then  it  is  said  that  the  plaintiff  does  not  sufficiently  allege  his  case 
in  the  pleadings.  [His  Honor  then  stated  the  effect  of  the  allegaUoos 
in  the  bill,  and  said  his  opinion  was,  that  the  plaintiflf  had  set  forth 
his  case  sufficiently,  and  continued]  —  For  all  these  reasons,  I  think 
the  plaintiff  is  not  entitled  to  the  majority  of  the  documents,  but  he 
is  entitled  to  the  extracts  from  the  registries  and  the  pedigrees  pro- 
cured from  the  Heralds'  College* 


Jambs  v.  Lord  Wynpobd.' 

Korember  17, 19, 22,  28,  24;  December  1, 1862. 

WiU — Construction  —  Remoteness. 

A  testator  derised  freehold  and  leasehold  estates  to  tmstees,  upon  trust  to  paj  the  rents  to 
A,  for  life,  and,  after  her  death,  to  pay  the  rents  for  the  benefit  of  A's  son  Bobert,  and  all 
and  everf  the  other  son  and  sons  of  A,  until  he  and  they  shoold  attaiA  their  ages  of 
twenty-five  years ;  and,  on  his  and  their  attaining  that  age,  in  trust  for  the  neirs,  executors 
and  administrators  of  Bobert,  and  all  the  other  son  and  sons  of  A,  as  should  attain  twenty* 
five ;  bat,  in  case  they  should  all  happen  to  die  under  twenty^ye,  then  over :  — 

Bdd,  that  the  deyise  to  Bobert,  and  the  other  sons  and  son  of  A,  gave  them  an  hamedfate 
vested  interest,  and  wae  not  void  for  remoteness. 

A  testator  gave  fteefaold  and  leasehold  estates  to  tcoatees  upon  trust  fo  A,  for  life,  and 
directed  them,  after  the  death  of  A,  to  miy  the  rents,  or  so  much  thereof  as  should  be 
necessary,  for  the  maintenance  of  A*s  son  Kobert,  and  all  other  sons  of  A,  until  he  or  they 
should  attain  twenty-five ;  and,  on  his  or  their  attaining  twenty-five,  upon  trust  for  him 
and  them  for  their  lives,  aa  tenants  in  common,  and,  after  their  decease,  in  trust  for  the 
eldest  son  of  Bobert  and  the  eldest  of  all  the  sons  of  A,  and  the  heirs  of  his  and  their 
bodies ;  and  for  want  and  in  default  of  such  issue,  over : — 

Edd^  that  the  devise  and  bequest  of  the  freehold  and  leasehold  estates  took  effect  in  favor 
of  Bobert  and  such  other  sons,  and  was  not  void  for  remoteness ;  and  that  there  was  an 
estate  tail  given  to  the  eldest  son  of  Bobert  and  the  eldest  of  the  sons  of  A. 

• 

Robert  Taylos,  by  his  will,  dated  the  6th  of  April,  1796,  devised 
unto  W.  D.  Best  and  Thomas  Best  and  their  heirs,  executors,  adrni* 
nistrators,  and  assigns,  all  his  fireehold  and  leasehold  estates  situated 
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within  the  paxish  of  Crewkenie,  upon  trust  to  pay  the  rents  to  his 
daughter,  Mary  Anne  Taylor,  for  her  life,  and,  after  her  death,  to  hold 
the  same,  on  the  trusts  therein  mentioned,  for  her  childien;  and,  if  she 
should  die  without  leaving  a  ohiki,  to  pay  the  rents  to  bis  daughter 
Bridget,  for  life.  The  will  then  prooeeded  as  follows :  ^  And  from 
and  after  her  death  then  in  trust  to  receive  the  clear  yearly  rents  and 
profits,  and  pay  and  apply  the  same  to  and  for  the  use  and  benefit 
ol  my  daughter  Bridget's  son,  Robert,  and  all  and  every  of  her  son 
and  sons  as  she  shall  happen  to  leave,  until  he  and  they  shall  attain 
his  atid  their  age  and  ages  of  twenty*five  years,  and,  on  his  and  their 
attaining  that  age,  in  trust  for  the  heii9,  executors,  administrators, 
and  assigns  of  the  said  Robert,  and  all  and  every  other  son  and  sons 
as  my  said  daughter  Bridget  shall  happen  to  Iwve  atd  to  attain  the 
age  of  twenty-Sve  years,  for  all  such  terms^  estates,  and  interests, 
both  freehold  and  leasehold,  as  I  can  give  therein.  But,  in  case  my 
said  daughter  Rridget  shall  leave  no  son  or  sons,  or  they  shall  aU 
happen  to  die  without  attaining  the  age  of  twenty-five  years,  then  in 
trust  for  all  and  every  the  daughter  and  daughters  of  my  said  daugh** 
ter  Bridget  that  shaU  attain  the  age  of  twenty-five  years,  her  and 
their  heirs,  executors,  administrators,  and  assigns ;  but,  in  case  my  said 
daughter  Bridget  shall  leave  no  son  or  daughter  at  her  decease  living 
that  shall  attain  the  age  of  twenty«five  years,  then  and  in  such  case, 
I  give  and  devise  my  said  freehold  and  ^leasehold  estates  lying  in 
Crewkerne  aforesaid  unto  my  three  nephews,  Henry,  William,  and* 
John  Higgins,  and  to  the  survivor  of  them,  his  and  their  heirs,  exe- 
eutors,  administrators,  and  assigns;  equally." 

The  testator  then  gave  all  that  his  freehold  estate  in  North  Penrot, 
in  the  county  of  Somerset,  and  his  leasehold  estate  in  Misterton,  to 
W.  D.  Best  and  Thomas  Best,  their  heirs,  executors,  administrators, 
and  asdgns,  upon  tarust  to  pay  the  rents  to  his  daughter  Bridget,  for 
life.     The  will  then  proceeded  as  follows : 

''And  from  and  after  her  decease,  I  will  that  my  said  trustees,  and 
the  survivor  of  them,  and  the  heirs,  executors,  and  administrators  of 
such  survivor,  do  and  shall  receive  and  pay  and  apply  the  rents  and 
profits  of  my  said  estates,  or  so  much  thereof  as  shall  be  necessary, 
to  and  for  the  support,  education  and  maintenance  of  my  said  daugh- 
ter's son,  Robert,  and  all  and  every  other  son  and  sons  as  she  may 
happen  to  leave,  until  he  or  they  shall  attain  the  age  or  ages  of 
twenty-five  years ;  and,  on  his  and  their  attaining  that  age,  then  in 
trust  for  the  said  Robert,  and  such  other  son  and  sons,  and  their  assigns, 
for  and  during  the  term  of  his  and  their  natural  lives,  as  tenants  in 
common ;  and  from  and  after  their  decease,  then  in  trust  for  the  eldest 
son  of  the  said  Robert,  and  the  eldest  of  all  and  every  of  the  sons  of 
my  said  daughter  Bridget,  and  the  heii%  of  his  or  their  body  and 
bodies  lawfuUy  to  be  begotten,  and  shall  survive  her;  and  for  want 
and  in  default  of  such  issue,  then  in  trust  for  all  and  every  thedaugh* 
ter  and  daughters,  and  the  heirs  male 'of  the  body  and  bodies  of  such 
daughter  and  daughters  as  my  said  daughter  Bridget  shall  leave 
behind  her  at  her  decease ;  and  for  want  and  in  defriult  of  such  issue, 

Je  or  female,  then  ia  trust  for  my  said  daughter,  Mary  Ann  Taylor, 
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and  her  assigns,  for  life ;  and  after  her  decease,  to  and  for  the  iesaei 
male  and  female,  and  the  heirs  of  the  body  or  bodies  of  such  male 
and  female  issue  of  my  said  daughter,  Mary  Ann,  his,  her,  and  their 
heirs  and  assigns  for  ever ;  and  for  want  of  sneh  issue,  then  in  tnist 
for  my  said  three  nephews,  Henry,  William,  and  John  Higgins,  and 
the  sarvivor  of  them,  his,  and  their  heirs  and  assigns  for  ever,  as  ten- 
ants in  common." 

The  testator  then  gave  all  the  rest  and  residue  of  his  personal  estate, 
and  all  his  messuages,  lands,  and  tenements,  of  which  he  was  in  any 
way  possessed  or  entitled,  in  possession  or  reversion,  or  otherwi^,  not 
thereinbefore  disposed  of,  to  Mary  Ann  Taylor,  her  heirs,  executors, 
administrators,  and  assigns. 

The  testatortdied  in  December,  1801. 

Bridget,  the  daughter  of  the  testator,  married  Mr.  Abraham,  and 
died  in  1840.  She  had  three  children  ;  a  son,  who  died  an  infant  in 
the  life  of  his  mother;  a  daughter,  who  attained  twenty-one,  and  also 
died  in  the  life  of  her  mother ;  and  Robert,  who  attained  twenty-five, 
and  afterwards  died  in  1843,  without  issue.  Mary  Ann  Taylor  died 
in  1843,  without  ever  having;  been  married. 

The  bill  was  filed,  by  the  residuary  devisees  under  the  will  of  Mary 
Ann  Taylor,  against  the  representatives  of  Robert  Abraham,  and  ot 
John,  Henry,  and  William  Higgins.  The  questions  raised,  were, 
whether  the  devises  to  Robert  Abraham  were  void  for  remoteness. 

Malins  and  Sandys^  for  the  plaintiffs,  contended  that,  under  the 
residuary  devise  contained«in  the  will,  the  estates  (if  it  should  be  held 
that  the  devises  were  Void  for  remoteness)  passed  to  Mary  Ann  Tay- 
lor. Glover  v.  SpendlovCy  4  Bro.  C.  C.  337 ;  The  AUome^' General  v. 
ViffOTj  8  Ves.  256 ;  Doe  d.  Earl  of  Cholnumdeley  v.  Weaiherby,  11 
East,  322 ;  Church  v.  Mundp^  15  Ves.  403 ;  Doe  v.  Sheffield,  13  Bast, 
526 ;  Doe  v.  ScoU,  3  M.  &  S.  300 ;  WiUiams  v.  GoodtiOe,  10  B.  &  C. 
885  ;  s.  c.  8  Law  J.  Rep.,  K.  B.  826.  And  that  the  devises  to  Robert 
were  void  for  remoteness.  Porter  v.  Fox,  6  Sim.  485 ;  Vowdry  ▼. 
Geddes,  1  Russ.  &  M.  203;  Watson  v.  Hayes,  5  MyL  tc  Cr.  125 ; 
Leake  v.  Robinson,  2  Mer.  363;  Batsford  v.  Kebbell,  3  Ves.  363; 
Horseman  v.  Abbey,  1  Jac.  &  W.  381  ',9Cambridffe  v.  Rous,  8  Ves.  24, 
Dodd  V.  Wake,  8  Sim.  615 ;  Newman  v.  Newman,  10  Jbid.  51 ;  Fesiing 
V.  AUen,  12  Mee.  &  W.  279 ;  5  Hare,  573 ;  B^dl  v.  PrUchard,  1  Rusac 
213 ;  s.  c.  5  Hare,  667 ;  Morris  v.  Howes,  4  Hare,  599 ;  Marquis  of 
Bute  V.  Harman,  9  Beav.  320 ;  Boreham  v.  Bignall,  8  Hare,  131 ; 
Vanderplank  v.  Kinff,  3  Hare,  1 ;  Monypenny  v.  Dering,  16  Mee.  &  W. 
418 ;  s.  c.  7  Hare,  568 ;  s.  c.  15  Eng.  Rep.  55%. 

Walker,,  Bates,  and  J.  BMy,  for  the  children  and  representatives  of 
Robert  Abraham,  contended,  that,  in  the  events  which  had  happened, 
the  Crewkerne  estate  had  vested  in  Robert  Abraham  in  fee,  and  that 
the  devise  was  not  void  for  remoteness.  They  cited  Borastovfs  case, 
8  Rep.  19 ;  Doe  d.  Wheedon  v.  Lea,  3  Term.  Rep.  41 ;  Edwards  v. 
Hammond,  3  Lev.  132 ;  Phipps  v.  Ackers,  9  CI.  &  F.  589 ;  Bromfield 
V,  Orowder,  1  New  Rep.  824,  affirmed  in  the  House  of  Lends,  see 
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Sadg.  Law  of  Real  Property,  286 ;  Fr^  ▼.  Lord  Skerbome^  3  Sim. 
343 ;  Jon^s  v.  Machilwainj  1  Ruse.  220 ;  Crraffiey  v.  Humpage^  1  Beav. 
46;  RUey  v.  Oa/mett^  19  Law  J.  Rep.  (n.  b.)  Chanc  l^^;  Doe  d. 
Dolley  V.  Ward,  9  Ad.  ib  E.  582 ;  JS/anc/  v.  WiUiama,  8  Myl.  &  K. 
411 ;  Farmer  v.  JFV/inctjr,  2  Sim.  ic  8.  505 ;  s.  a  2  Ring.  151 ;  Murray 
V.  Addenbrooky  4  Rues.  407  ;  Doe  d.  £t/b  v.  Hopkinsonj  5  Q.  B.  Rep. 
223 ;  Tbrres  v.  i^ranco,  1  Rasa.  &  M.  649 ;  Hallifax  v.  Wilson^  16 
Yes.  168 ;  Spark  v.  Sparky  Cro.  Eliz.  666 ;  Gb/e  v.  Setoell^  4  Dru.  & 
War.  1 ;  Wriffkt  v.  il/A^iu,  19  Yes.  299 ;  Doe  d.  Morris  t.  I7iu^. 
dow^  Willes,  293 ;  %oAn  v.  Upjohn,  7  Beav.  59, 152 ;  Watson  v. 
Lord  Lincoln^  1  Amb.  325 ;  Amesbury  v.  Brown,  cited  2  W.  Black. 
739. 

Oiffardy  for  the  representatives  of  John,  Henry,  and  William  Hig- 
gins.  • 

Campbell,  KarUake,  FoUeit,  CdUins,  K  Parker,  Lean,  and  CL  M. 
Roupell,  for  other  parties. 

The  other  cases  cited  were  Jlfbg'^.v.  Mogg,  1  Mer.  654 ;  Jackson  ▼• 
Majaribanks,  12  Sim.  93 ;  Sauvders  v.  Vautier,  Cr.  Sc  Ph.  240,  and 
Oenery  v.  Fitzgerald,  Jac.  468. 

Stuabt,  Y.  C.  The  arguments  in  support  of  the  proposition  that  all 
the  limitations  of  the  Crewkerne  estate,  freehold  and  leasehold,  under 
the  will  of  Robert  Taylor,  after  the  life-e^ate  to  the  testator's  daugh- 
ter Bridget,  were  void  for  remoteness,  were  supported  by  an  appeal  to 
various  authorities.  But,  notwithstanding  the  difficulty  reconciling 
the  decisioiis,  it  must  be  considered  as  weU  established  that  an  imme* 
diate  gift  of  t&e  whole  rents  and  profits  or  enjoyment  of  the  estate, 
real  or  personal,  to  one  until  he  attained  the  age  of  twenty«five,  and, 
on  his  attaining  that  age,  to  him  absolutely,  conferred  an  immediate 
vested  interest,  and  did  not  postpone  the  vesting  until  the  age  of 
twenty-five  was  attained.  Even  in  the  case  of  a  mere  legacy  which 
would,  upon  the  terms  of  the  gift,  be  contingent  upon  the  legatees 
attaining  a  certain  age,  it  might  become  vested  by  the  gift  of  the 
income  or  interest  in  the  meantime ;  and  this,  to  use  the  language  of 
Lord  Cottenliam  in  Watson  v.  Hayes,  '<  whether  the  gift  of  the  inte* 
lest  in  the  meantime  be  direct,  or  in  the  form  of  maintenance,  pro- 
vided it  be  of  the  whole  interest"  No  doubt  there  is  difficulty  in 
reconciling  the  decision  in  Baisford  v.  Kebbell  with  this  now  well* 
established  principle ;  but  the  doctrines  in  Borastoris  case,  followed 
in  many  others  and  acted  upon  in  the  House  of  Lords  in  Bromfield 
V.  Orowder,  earned  the  principles  still  further  as  to  devises  of  real 
estate,  where  words  clearly  importing  a  contingency,  and  which,  taken 
by  themselves,  would  make  the  event  of  the  devisee  attaining  a  par- 
ticular age  clearly  a  isondition  precedent,  did  not  prevent  the  vesting 
even  where  there  was  an  immediate  gift  of  the  rents  for  other  purposes. 
In  all  these  cases  the  court  had  struggled  with  the  words  to  effect  the 
iBtention.    In  the  present,  case,  the  intention  of  the  testator  that 
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Robert  and  all  the  other  sons  of  his  daughter  should,  on  her  death, 
take  immediate  beneficial  interest  in  the  whole  rents  and  income, 
which,  on  attaining  the  age  of  twenty-five,  were  to  become  absolute 
and  indefeasible,  but  which  were  defeasible  in  the  case  of  death  under 
twenty-five,  appeared  dear  and  beyond  all  doubt  If  this  were  so, 
the  suggestion  made  at  the  bar,  that  the  gift  of  the  income  until 
twenty-five  must  be  considered  void,  as  part  of  a  general  scheme  to 
postpone  the  vesting  till  twenty-five,  was  merely  fonciful  and  a  con- 
tradiction of  the  words  of  the  wiU,  which,  however  inaccurate  in 
many  respects,  left  no  doubt  of  an  intention  the  very  reverse  of  this 
suggestion.  It  had,  however,  been  u^ed  that  the  words  which  re* 
ferred  to  the  event  of  Robert  and  the  other  sons  attaining  twenty* 
five,  did  not  give  the  estate  as  an  absolute  estate  to  Robert  or  the 
other  sons  at  all,  but  created  a  trust  for  the  heirs,  executors,  adminis- 
trators, and  assigns  of  Robert  and  the  other  sons  who  might  happen 
to  attain  that  age.  This  view  of  the  case  treated  the  words  *'  heirs, 
executors,  administrators,  and  assigns,"  not  as  words  of  limitation  or 
as  enlarging  the  estate  of  Robert  and  the  sons,  but  the  gift  to  the 
heirs  of  a  living  person,  and  therefore.  whoUv  void.  It  was  said  that 
the  previous  gift  of  the  rents  lind  income,  till  twenty-five,  was  a  mere 
ehattel  interest,  and  that,  therefore, -the  nde  in  ShelUffs  casey  1  Rep. 
93,  did  not  apply.  If  it  were  reasonably  dear,  on  the  construction 
of  the  words  of  the  will,  that  the  testator  intended  the  devisees  to 
take  an^  absolute  interest  on  attaining  twenty-five,  there  needed  no 
resort  to  the  rule  in  Sheikas  case,  whiph  was  fiamed  in  order  to 
effectuate  and  not  to  defeat;,  an  intention  dearly  repressed.  Upon 
the  language  of  this  will,  inaccurate  as  it  is  as  to  the  disposal  of  the 
estate  on  the  sons'  attaining  twenty-five,  there  appears  no  reasonable 
doubt  To  impute  to  this  testator  an  intention  that,  on  attaining 
twenty-five,  the  estate  and  interest  of  each  of  the  sons,  instead  of 
being  enlarged  to  an  absolute  interest,  should  entirely  cease,  is  to 
impute  an  intention  contrary  to  the  whole  scheme  of  the  will  and  to 
the  obvious  meaning  of  the  testator  in  using  the  words  ^  heirs,  exeea* 
tors,  administrators,  and  assigns "  of  the  sons.  There  appears  no 
other  rational  construction  of  these  words  than  that  which  treats  them 
as  enlarging,  and  not  destroying,  the  estatte  and  interest  of  those  sons 
who  should  live  to  attain  the  age  of  twenty-five.  Upon  the  whole, 
therefore,  I  am  of  opinion,  as  to  the  Crewkerne  estate,  that,  upon  the 
true  construction  of  this  will,  the  gift  in  remainder  to  Robert,  and  the 
other  sons  of  the  testator's  daughter  Bridget,  was  well  vested  in  them, 
although  liable  to  be  divested  and  go  over  in  case  of  death  under 
twenty-five ;  and  as  Robert  was  the  only  son,  and  lived  to  attain 
twenty-five,  his  estate  and  interest,  previously  vested,  became  then 
absolute  and  indefeasible,  and  the  Crewkerne  estate,  both  freehold 
and  leasehold,  passed  by  bis  wilL 

This  view  of  the  case  renders  it  unnecessary  to  consider  the  Biga» 
ment  urged  on  the  authorities  of  Leake  v.  Robtnson^  and  Porter  v.  Fox 
to  show  that,  if  the  gift  to  the*other  sons  were  too  remote^  as  not  giving 
any  vested  interest  till  twenty-five,  it  must  also  fail  as  to  Robert,  who 
was  assodated  with  a  daas  as  to  wbidi  the  devise  failed,  becaose  it 
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might  include  some  of  the  daas'as  to  whom  it  would  be  too  remote. 
If  it  had  been  necessary  to  deal  with  that  argument,  I  feel  that  I 
should  have  some  difficulty  in  following  the  decision  in  Porter  v.  Fox^ 
which  appears  to  me  not  sustainable,  on  an  accurate  view  af  what 
was  said  by  Sir  William  Grant  in  Leake  •v,  Robinson,  That  great 
Judge  careftiUy  drew  the  distinction  between  a  gift  *to  an  individual 
and  a  ^ift  to  a  class,  and,  in  his  observations  which  preceded  his 
notice  of  the  case  of  Oee  v.  Audley^  cited  2  Ves.  jun.  365,  as  well  as 
in  the  remarks  in  Routledge  v.  DorrU^  Ibid.  357 ;  I  cannot  see  enough 
to  convince  me  that  I  should  have  held  that  a  gift  to  an  individual 
named  and  known  to  the  testator  should  wholly  fail,  because  there 
were  words  superadded  by  the  testator  including  a  ciass  to  take  with 
him,  as  to  which  •class  the  gift  must  wholly  fail,  because  as  to  some 
it  might  be  too  remote.  I  do  not  wish  to  be  understood  as  doing 
more  than  suggesting  that  if  the  question  should  occur  for  decision, 
it  should  not  be  considered  as  concluded  by  authority.  It  is  to  be 
regretted  that  the  appeal  against  the  decision  in  Porter  v.  Fox  w^s 
not  prosecuted,  so  that  the  question  might  have  been  more  satisfac- 
torily settled.  The  Vice- Chancellor  of  England  supported  his  judg- 
ment in  that  case  by  referring  to  the  peculiar  expressions  which  he 
considered  as  showing  that  the  gift  to  the  indiviaual  was  so  mixed 
up  with  the  gift  to  the  class,  that,  as  separated  from  a  member  of  the 
class,  there  was  no  gift  to  him  as  an  individual  at  all.  But  when 
there  is  a  clear  gift  to  an  individual,  and  a  gift  to  a  class  of  persons 
who  are  to  take  along  with  him,  the  individual  and  each  member  of 
the  class  to  take  as  tenants  in  common,  what  remains  to  be  shown  is, 
how,  if  the  class  were  so  described  as  thai  the  gift  to  them  could  not 
take  effect,  the  gift  to  the  individual  should  therefore  also  fail,  any 
more  than  if,  instead  of  the  gift  being  to  an  individual  and  to  a  class 
of  persons  to  take  along  with  him,  the  gift  were  to  the  individual  and 
any  other  number  of  individuals  to  tsS:e  with  him  as  tenants  in  tail, 
as  to  which  other  individuals  the  gift  might  happen  to  fail  or  be  given 
in  an  effectual  manner.  ' 

If  I  am  right  in  holding  that  Robert  took  an  immediate  vested 
interest,  and  that  the  other  sons  of  Bridget,  if  any,  would  have  taken 
an  immediate  vested  interest  in  the  Crewkerne  Estate,  the  application 
of  the  same  principle  would  guide  the  construction  of  the  will  as  to  the 
estates  in  North  Perrot  and  Misterton.  As  to  these,  the  peculiarity 
is,  that  the  gift  to  Robert,  on  attaining  twenty-five,  was  only  of  a  life 
estate,  and  that  the  immediate  trust  of  the  rents  and  profits,  until 
twenty-five,  was  for  his  support,  maintenance,  and  education,  and  was 
not  an  absolute  gift  of  the  whole  rents  and  profits,  but  of  the  whole 
or  so  much  as  should  be  necessary.  But  the  principle  of  Borastoris 
casey  was  that  an  intermediate  interest  carved  out  did  not  prevent  the 
vesting,  whether  it  was  carved  out  for  th.e  benefit  of  the  devisee  or  any 
other  purpose,  and  whether  it  exhausted  the  whole  rents  and  profits 
or  only  a  part.  No  doubt  if  it  were  a  gift  of  the  personal  estate 
merely,  and  the  intermediate  income  weiip  not  ffiven  to  the  legatee, 
the  words  importing  a  condition  precedent  would  prevent  the  vesting. 
But  it  was  weU  settled  that,  as  to  the  xeaX  estate,  the  purpose  for 
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which  the  intermediate  rents  and  profits  were  given  or  carried  out  did 
not  prevent  the  vesting ;  and  it  has  been  decided  by  the  authorities 
cited  at  the  bar,'  ending  with  TapscoU  v.  Newcambe^  6  Jur.  755,  that 
where  there  are  a  fireehold  and  a  leasehold  estate,  and  there  is  a  vested 
estate  in  the  freehold,  the  leasehold  must  be  considered  as  vested  alaa 
It  has,  however^  been  argued  that,  upon  the  construction  of  the  words, 
the  estates  given  to  the  unborn  sons  of  Bridget,  as  well  as  Robert,  were 
life-estates  only,  with  remainder  to  the  sons  of  unborn  sons  in  tail, 
and,  therefore,  too  remote.  There  is  considerable  inaccuracy  and 
obscurity  in  the  language,  but  the  more  natural  and  obvious  construc- 
tion of  the  words  seems  to  me  to  be  that  which  gives  an  estate  in 
tail  male  in  remainder  to  the  eldest  son  of  Robert,  and  also  an  estate 
in  tail  male  in  remainder  to  the  eldest  brother  of  Robert,  and  not  to  the 
son  of  any  broths  of  Robert  If  so,  the  remainder  over  in  fee  to  the 
testator's  three  nephews,  Henry,  WiUiam,  and  John  Higgins,  was  a 
good  remainder,  and,  in  the  events  which  happened  of  the  faUure  of 
all  the  antecedent  estates  to  it,  after  the  life  estate  <  of  Robert,  took 
effect. 


Smith  r.  Robinson.^ 

Janoary  19  sad  90, 1853. 

Practice  —  Foreclosure  Claim  —  Side. 

Jm  a  foTOclosore  claim,  the  defendanta  appeared  to  the  claim,  but,  though  dnlj  snmmoned, 
did  not  appear  at  the  hearing.  The  plaintiff  asked  lor  an  immediate  aale.  The  oout 
declined  to  direct  an  immediate  sale,  hot  ordefed  tiiat  an  acoonnt  ahoold  be  taken,  and 
that,  in  default  of  payment  within  a  short  period,  the  property  shojUd  be  sold. 

This  was  a  foreclosure  claim,  to  which  the  defendants  had  appear- 
ed. The  claim  was  set  down  to  be  heard,  and  notice  was  given  to 
the  defendants.    The  claim  now  came  on  to  be  heard. 

The  defendants  did  not  appear. 

By  the  48th  section  of  me  Chancery  Procedure  Amendment  Act| 
it  is  enacted,  that  it  shall  be  lawful  for  the  court,  in  any  suit  for  the 
foreclosure  of  the  equity  of  redemption  in  any  mortgaged  property, 
upon  the  request  of  the  mortgagee,  or  of  any  subsequent  encum« 
brancer,  or  of  the  mortgagor,  or  any  person  claiming  under  them 
respectively,  to  direct  a  sale  of  such  property,  instead  of  a  foreclosure 
of  such  equitv  of  redemption,  on  such  terms  as  the  court  may  think 
fit  to  direct,  oca 

SlugHer^  for  the  plaintiii^  asked  for  an  immediate  sale. 
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January  90.  Stuart,  V.  C.  This  claim  is  for  foreclosure,  and  the 
qnestion  upon  which  I  reserved  my  opinion  was,  whether,  upon  the 
oonstmction  of  the  48th  section  of  the  15  &  16  Vict  c«  86,  the  plain* 
tiff  is  entitled  to  have, .instead  of  a  foreclosure,  an  immediatesdecree 
for  sale.  On  looking  at  the  words  of  the  section,  it  appears  that  the 
effect  of  it  was  to  supply,  tMe  want  of  which  had  been  the  occasion 
of  great  injustice  and  great  expense,  an  authority  to  direct  the  sale 
of  an  estate  which  was  the  subject  of  a  claim  for  foreclosure.  Now, 
in  the  present  case  I  am  pressed  for  an  immediate  order  for  sale,  in 
the  absence  of  the  parties  entitled  to  the  equity  of  redemption.  The 
two  defendants,  who  were  the>  mortgagors,  had  been  served  with  a 
writ  of  summons  upon  the  claim,  and  had  appeared  in  the  cause,  but 
did  not  appear  now,  although  they  had  been  served  with  notice  of 
the  claim  being  set  down  as  a  short  claim.  The  pray^  of  the  claim 
did  not  ask  for  a  sale,  and  in  every  case,  I  consider  that  the  owner  of 
the  equity  of  redemption  is  entitled  to  a  fair  opportunity  to  redeem. 
This  claim,  with  perfect  propriety,  asked  that  an  account  might  be 
taken  of  what  was  due  and  for  payment,  or,  in  the  alternative,  for 
foreclosure.  There  will  be  ample  authority  for  effecting  a  sale  here- 
after, but  I  think  it  will  be  too  harsh  to  direct  an  immediate  sale,  as 
was  proposed.  I  shall  therefore  direct  that  my  chief  clerk  shall 
ascertain  the  amount  due  on  account  of  the  mortgage,  and  fix  a  short 
time  for  payment ;  and  that,  in  default  of  payment,  the  property  riiall 
be  sold,  with  the  approbation  of  the  court 


BiBD  r.  Webster.^ 

Jannarir  18, 1853. 

Wilt —  Oonstruetion — Bequest  of  PesanaJty —  Absolute  or  Defeasible 

Interests. 

A  testator  directed  his  property  to  be  inyestod  in  the  funds,  1,000^.  in  each  child's  namej  and 
1,0002.  in  his  wife's ;  the  interest  to  be  received  bv  them  for  life,  and  afterwards  to  their 
descendants ;  except  his  wife's,  which  was,  at  her  aeath,  to  be  divided  amongst  them.  By 
a  codicil,  he  alluded  to  the  funds  being  increased,  and  directed  the  same  division  and 

S»propriatlon  to  be  made,  exeept  that,  as  any  s)iare  should  fall  in,  it  was  to  be  added  to 
e  otners,  in  case  the  original  holder  should  have  no  children :  — 

Sddy  that  upon  the  will  and  codicil  taken  together,  the  children  were  onlr  entitled  to  the 
interest  of  their  respective  shares  for  life,  and  that  the  share  of  any  child  dying,  without 
children,  would  go  over. 

A  QUESTION  was  raised  upon  the  construction  of  the  will  of  J.  Bird. 
The  testator  enumerated  different  items  of  property  amounting  to 
5,000/.,  and  then  expressed  his  wish,  in  case  he  should  die  without 
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any  other  will,  that  Mr.  Webster  and  Mr.  Stacey  should  ascertain  the 
amount  of  his  property,  and  invest  it  in  the  public  fundS|  IfiOOL  in 
the  name  of  each  of  his  children,  and  1,000/.  in  his  wife's  name,  the 
interest  to  be  received  by  them  regularly  for  their  lives,  and  afterwards 
to  their  descendants,  except  his  wife's,  which  was  at  her  death  to  be 
sold  out  and  divided  amongst  them,  except  200/.  to  his  natural  child, 
whom  he  named. 

This  will  was  dated  in  June,  1833,  and  the  testator  made  a  codicil 
to  his  will,  dated  the  14th  of  January,  1834,  in  which  he  stated  that 
his  stock  was  increased  to  the  sum  of  5,500/.,  and  continued  ^'  I  wish 
the  same  division  and  appropriation,  except  that  as  any  share  falls 
in,  it  may  be  added  to  the  others,  in  case  the  original  holder  shall 
have  no  children.  N.  B.  The  property  is  always  meant  to  descend 
to  lawful  children." 

The  testator  died  in  1834,  leaving  his  widow  and  four  children  sur- 
viving him.  This  suit  was  instituted  for  the  administration  of  his 
estate,  and  upon  a  reference  to  the  Master,  it  appeared  that  a  Bum  of 
6,300/.  constituted  the  estate  of  the  testator,  after  payment  of  his  debts. 
Two  of  the  daughters  of  the  testator  were  married,  and  all  the  child- 
ren  had  received  the  interest  upon  their  shares  up  to  the  present  time. 
The  widow  had  died  lately,  and  a  petition  was  now  presented,  on 
behalf  of  all  the  children,  praying  that  they  might  be  declared  entitled 
each  of  them  to  one  fourth  of  the  fund  absolutely. 

C.  Hall  appeared  in  support  of  the  petition  for  the  unmarried 
daughters,  and  contended  that  the  words  of  the  testetor's  will  being 
applied  to  personalty,  gave  them  an  absolute  interest  in  their  shares, 
and  not  a  life  estate  only,  although  it  would  have  been  different  if  the 
property  had  been  realty ;  and  cited :  —  T%e  Attorney'  General  v. 
Brtghty  2  Keen,  57 ;  Trt/th  v.  Blackman^  1  Ves.  sen.  196 ;  Garth  v. 
BaJdwiny  2  Ibid.  646 ;  Chandless  v.  Price^  3  Ves.  99 ;  Jordan  v.  Lowe^ 
6  Beav.  350. 

Barker  appeared  for  the  trustees  of  the  marrieQ  daughters,  and 

Freeling^  for  the  executors  of  the  testator. 

KiNDERSLEY,  V.  C.  This  will,  which  was  evidently  written  by  the 
testator  himself,  is  very  inartificially  framed,  and  there  is  every  pro- 
bability that  he  contemplated  having  another  will  prepared ;  still  the 
language  is  notungramraatical,  and  the  general  intention  is  apparent 
The  document,  although  written  upon  one  sheet  of  paper,  bears  two 
different  dates,  and  may,  therefore,  be  considered  as  a  will  and  codicil. 
The  testetor,  in  the  first  place,  gives  the  property  to  his  trustees  to 
invest  in  the  public  funds,  1,000/.  in  each  child's  name,  and  1,000/.  in 
his  wife's ;  the  interest  to  be  received  by  them  regularly  for  their  lives, 
and  afterwards  to  theur  descendants.  The  effect  of  this  would  be  to 
give  the  children  an  absolute  interest,  the  property  being  personalty, 
though  if  it  were  realty,  it  would  be  an  estete  toil.  The  testetor  then 
says,  ^  except  my  wife's,  which  is,  at  her  death,  to  be  divided  amongst 
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tbem.''  The  word  "  them  "  must  mean  the  four  children,  and  not 
their  descendants,  so  that  the  wife's  IflOOL,  after  her  death,  would  go 
to  the  children  absolutely.  But  then  comes  the  subsequent  instni* 
ment  or  codicil,  and  in  that  the  testator  appears  to  me  to  put  tfts  own 
interpretation  upon  the  whole  gift.  The  words  are  **  The  above  stock 
is  increased  to  about  5,500/.  I  wish  the  same  division  and  appro* 
priation,  except  that,  as  any  share  falls  in,  it  may  be  added  to  the 
others,  in  case  the  original  holder  shall  have  no  children."  By  this  it 
is  clearly  intended  that  upon'the  death  of  either  of  the  children  with- 
out having  children,  that  child^s  share  should  be  added  to  the  other 
shares.  My  opinion,  therefore,  is,  that  at  present  the  children  are 
only  entitled  to  the  income  for  their  lives.  Whether  the  testator 
meant  that  in  case  either  of  the  original  holders  should  never  have 
children,  or  whether  there  were  to  be  no  children  living  at  the  death 
of  the  tenant  for  life,  it  is  not  now  necessary  to  decide ;  but  accord- 
ing to  the  construction  I  put  upon  the  will,  -  if  the  petitioners  were 
right  in  contending  that  they  each  took  an  absolute  interest,  these 
interests  would  be  liable  to  be  defeated  by  dying  without  children. 
Under  these  circumstances,  all  I  can  at  present  decide  is,  that  the 
daughters  are  only  entitled  to  the  income  for  their  lives. 


In  re  Colquhoun.^  ,, 

January  15  and  February  12,  1853. 

Costs  —  SoHcUor  —  Liability  of  Defendants  acting  U^elAer  in  a  Suii. 

A  was  retained  by  four  persons,  6,  C,  D,  and  E,  defendants  to  a  suit  in  chaneery,  to  act  for 
tiftra  in  the  suit  A  took  some  steps  for  B  and  C  jointly,  and  other  steps  for  B,  C,  and 
D,  jointly,  and  so  on.  A  delivered  his  bill  of  costs  to  B,  which,  at  the  instance  of  B,  waa 
referred  to  the  Master  for  taxation.  The  Master  taxed  the  bill  on  the  principle  that,  for 
the  joint  costs  of  B  and  C,  B  was  liable  for  half  only ;  for  die  joint  costs  «f  B,  C,  and  D, 
B  was  liable  to  a  third  only,  and  so  on :  — 

Beld,  that,  according  to  the  practice  of  the  court,  this  method  of  taxation  was  right. 

Mr.  Colquhoun  was  retained  by  Dr.  Ford  and  four  other  persons, 
defendants  in  a  suit,  to  act  for  them  as  their  solicitor  in  the  suit  Mr. 
Colquhoun  took  some  steps  in  the  snit  affecting  equally  Dr.  Ford  and 
one  other  of  such  persons  only ;  and  other  steps  affecting  equally  Dr. 
Ford  and  two  other  of  such  persons,  and  other  steps  affecting  equally 
Dr.  Ford  and  three  other  of  such  persons.  A  bill  in  respect  of  busi- 
ness so  done,  amounting  to  112/.  13^.,  was  delivered  to  Dr.  Ford. 

By  an  order  of  course,  at  the  instance  of  Dr.  Ford,  this  bill  was 
referred  to  the  Master  for  taxation. 
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The  Master  taxed  the  bill  on  the  principle  that,  where  business  had 
been  done  affecting  equally  Dr.  Ford  and  one  other  person,  Dr.  Ford 
was  liable  only  for  half  of  the  costs  of  it ;  and  that,  where  business 
had  been  done  affecting  equally  Dr.  Ford  and  two  other  persons,  Dr. 
Ford  was  liable  only  for  one  third  of  the  costs  of  it,  and  so  on.  The 
result  was,  that  the  bill  was  reduced  to  48^,  from  which  the  costs  of 
taxation  had  to  be  deducted. 

This  was  a  petition  presented  by  the  assignees  of  Mr.  Colquhonn, 
who  had  been  made  a  bankrupt,  for  liberty  to  excepts  the  taxation, 
on  the  ground  that  each  of  the  clients  was,  as  between  stich  client 
and  Mr.  Colquhoun,  liable  to  pay  to  Mr.  Colquhoun  the  full  ordinary 
costs  of  suit,  where  the  same  were  not  increased  by  reason  of  the 
step  being  taken  on  behalf  of  more  than  one  defendant 

Russell  and  Btslop  Clarke^  for  the  petition.     • 

Glasse  and  C.  lialli  for  Dr.  Ford. 

Stuart,  V.  C.  It  appears  that  the  Taxing  Master  has  in  tbis  case 
acted  on  the  practice  of  the  court  The  tax-ation  is  on  a  principle 
extremely  inconvenient  and  unjust,  because  it  deprives  the  solicitor 
of  what  seems  to  be  his  reasonable  remuneration  for  professional 
work  and  labor.  There  is  no  doubt,  from  the  communication  which 
I  have  received  firom  two  of  the  Taxing  Masters,  that,  if  Colquhoun 
had  brought  an  action  against  Dr.  Ford  for  the  amount  of  his  bill  of 
costs  Ke  would  have  recovered  the  whole  amount  of  the  bill.  The 
order  restrained  his  legal  right,  and  sent  him  to  have  a  taxation  ac- 
cording to  the  practice  of  the  court  This  claim,  then,  for  which  he 
had  a  legal  right,  is  reduced  to  39/.,  the  whole  cost  of  the  taxation 
being  thrown  on  Colquhoun.  This  is  an  evil  for  which  I  have  no 
rem^y.  It  rests  with  the  Lord  Chancellor,  who  has  the  power  to 
apply  the  proper  remedy.  Lamenting,  as  I  do,  that  I  have  not  the 
authority  to  interfere,  I  hope  that  the  matter  will  go  before  a  higher 
tribunal,  where  it  ought  unquestionably  to  be  taken. 


Jn  re  Mole.^ 

December  22,  1852. 

Practice  —  Solicitor^ s  Costs  —  Trustee. 

A  trustee  is  not  a  proper  party  to  a  petition  presented  by  a  cestui  gw  truti  for  the  dtSirtry 

and  taxation  of  bills  of  costs  paid  bj  a  tmstee. 
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This  was  a  petition  by  a  cestui  que  trust  for  the  delivery  and  taxa- 
tion of  certain  bills  of  costs  which  had  been  paid  by  the  trustee. 

Speedj  for  the  petition^  referred  to  the  6  &  7  Vict.  c.  73,  s.  39. 

Freelingj  for  the  trustee,  objected  to  his  having  been  served  with 
the  petition,  and  contended  that  he  was  not  a  necessary  party. 

Stuart,  V.  C,  (after  consulting  with  the  Registrar,)  said  — That  it 
was  not  the  practice  to  bring  the  trustee  before  the  court  upon  such 
a  petition,  and  he  should,  therefore,  dismiss  the  petition  as  against 
the  trustee  with  costs. 


Kino  v,  Isaacson.^ 

Febroary  21,  1853. 

ft 

Will — Construction — Vested  or  Contingent  Estates. 

▲  testator  gare  all  the  residue  of  his  real  and  personal  estate  to  trustees,  npon  trust  to  con- 
Tert  and  invest  his  personal  estate,  and  to  paj  the  interest,  income,  and  rents  to  A  for  life, 
and  declared  that  they  should,  as  soon  as  conyeniently  might  be  after  the  decease  of  A, 
convey,  pay,  assign,  transfer  and  make  over  the  residuary  real  estates  and  the  trust  moneys 
and  premises  unto  and  among  all  and  every  the  child  and  children  of  A,  as  and  when  they 
should  severally  and  respectively  attain  their  ages  of  twenty-one  years,  as  tenantun  com- 
mon, and  their  respective  heirs,  executors,  and  administraton ;  and,  if  there  shoin  be  but 
one  child,  then  to  such  child,  his  or  her  heirs,  executors,  and  administrators.  A  died, 
leaving  three  children,  two  of  whom  died  in  their  infancy :  — 

BUdf  that  all  three  children  took  vested  indefei^ible  interests  in  the  real  and  personal 
estate. 

W.  Norton,  by  his  will,  dated  the  2l8t  of  July,  1823,  gave  all  the 
rest  and  residue  of  his  real  and  personal  estate  to  trustees;  and 
directed  them  to  convert  and  invest  the  personal  estate,  and  to  pay 
the  income  of  the  real  and  personal  estate  to  his  wife,  fqr  her  life, 
and,  after  her  death,  '^  to  pay  two  thirds  of  the  interest,  dividends, 
and  annual  proceeds,  rents,  issues,  |ind  profits "  to  his  niece  Mary 
Travis,  for  life,  and  the  other  one  third  to  his  niece  L.  N.  Travis  for 
life.  The  will  then  proceeded  as  follows: — "And  upon  trust  that 
my  said  trustees,  or  the  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  as  soon  as  conveniently  may  be  after  the 
.decease  of  my  said  nieces,  or  either  of  them,  convey,  pay,  assign, 
transfer,  and  make  over  all  the  residue  of  my  real  estate,  and  all  the 
residue  of  the  said  trust  moneys  and  premises,  after  fully  providing 
for  and  answering  the  trusts  and  purposes  hereinbefore  expressed  in 
this  my  will,  in  the  shares  and  proportions  following,  that  is  to  say, 
npon  the  decease  of  my  said  niece  Mary  Travis,  to  convey,  pay, 
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assign,  transfer,  or  make  over  two  equal  third  parts  or  shares  of  the 
said  residuary  real  estates,  and  also  of  the  residue  of  the  said  trust 
moneys  and  premises  unto  and  among  all  and  every  the  child  and 
children  of  my  said  niece  Mary  Travis,  as  well  daughters  as  sons,  as 
and  when  they  shall  severally  and  respectively  attain  their  respect- 
ive ages  aforesaid  of  twenty-one  years,  to  and  for  their  own  absolute 
use  and  benefit  as  tenants  in  common,  and  not  as  joint  tenants ;  and 
to  their  several  and  respective  heirs,  executors,  administrators,  and 
assigns,  according  to  the  nature  and  quality  of  such  estates :  and  if 
there  shall  be  but  one  child  of  my  said  niece  Mary  Travis,  then  to 
such  only  child,  his  or  her  heirs,  executors,  administrators,  and  assigns, 
according  to  the  nature  and  quality  of  such  estates,  and  to  whom  I 
give,  devise,  and  bequeathe  the  same  accordingly ;  and  upon  the  de- 
cease of  my  said  niece,  L.  N.  Travis,  to  convey,  pay,  assign,  transfer, 
or  make  over  the  other  or  remaining  equal  third  part  or  share  of  my 
said  residuary  real  estate,  and  also  of  the  residuary  of  the  said  trust 
moneys  and  premises,"  Sec  (following  the  same  form  as  in  the  gift  to 
the  children  of  Mary  Travis.) 

The  testator  died  in  1837,  and  his  widow  died  in  1846.  L.  N. 
^Travis  married  Mr.  King  in  1832,  and  died  in  1844,  leaving  three 
infant  children.  Two  of  these  children  died  infants,  one  in  1845,  and 
the  other  in  1846. 

The  bill  was  filed  by  the  surviving  infant  child  of  Mrs.  King,  for 
the  purpose  of  obtaining  the  decision  of  the  court  as  to  the  construc- 
tion of  the  will. 

WHker  and  Giffard  for  the  plaintiff,  contended  that  all  the  child- 
ren took  vested  interests  in  the  property  liable  to  be  divested  in  case 
of  dying  under  twenty-one,  and  cited  Harrison  v.  Grimwoody  12  Beav. 
192 ;  In  re  Bartholomew's  Trusty  1  Hall  &  Tw.  565 ;  s.  c.  1  Mac.  & 
Gor.  354 ;  Saunders  v.  Fau/iVr,  Cr.  &  Ph.  240 ;  Doe  d.  Wheedon  v. 
Zif  a,  3  Term  Bep.  41 ;  Oenery  v.  Fitaigeraldy  Jac.  468 ;  Gibson  v. 
Lord  Montforty  1  Vea.  sen.  485 ;  Hmter  v.  Judd^  4  Sim.  455  ;  Phipps 
v  Ackers,  9  CL  &  F.  583. 

FoUett  and  Rosseter^  for  the  heir  at  law  and  next  of  kin  of  the  tea* 
tator.  ^ 

Alderson  and  Borton,  for  other  parties. 

Russell  and  AUnuily  for  the  heir  at  law  and  administrator  of  the 
infant  children,  were  not  called  upon. 

Stuart,  V.  C.  Although  the  words  of  the  will  create  great  diffi- 
culty,  I  am,  on  the  whole,  satisfied  as  to  the  true  construction  of  it 
The  question  is,  whether  Hanson  ▼.  Graham^  6  Ves.  239,  and  that 
class  of  cases  are  to  apply,  or  whether  I  am  to  hold  that  none  of  the 
children  could  take  a  vested  interest  until  they  attained  the  age  of 
twenty-one  years.  Notwithstanding  the  diflliculty  upon  the  words 
used  here  as  to  attaining  twenty-one,  yet,  looking  at  the  whole  will 
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from  the  direction  to  convey  upon  the  deaths  of  the  nieces  up  to  the 
ultimate  gift  of  an  absolute  interest  to  one  child,  I  consider  that 
every  child,  on  being  born,  acquired  a  vested  interest.  Immediately 
on  the  death  of  each  niece,  there  is  a  direction  <*  to  convey,  pay, 
assigD,  transfer,  and  make  over."  There  is  no  doubt  that,  on  the 
death  of  each,  it' was  the  intention  that  somethinfi[  should  be  done  — 
that  something  should  accrue.  There  is  a  difficuUy  as  to  the  attain- 
ing twenty-one,  but  that  the  testator  directed  an  immediate  convey- 
ance is  certain.  There  is  no  doubt  that,  if  such  a  conveyance  was 
to  be  made,  it  was  to  be  to  the  whole  class  of  children,  and  that  the 
conveyance  was  to  be  to  them  as  tenants  in  common  in  fee.  There 
is  also  no  doubt  that,  if  there  was  only  one  child,  the  conveyance 
was  to  be  without, any  words  importing  that  he  was  to  'take  nothing 
unless  he  attained  the  age  of  twenty-one.  With  all  these  matters 
certain,  the  difficulty  arises  from  the  words  **  as  and  when  they  shall 
severally  and  respectively  attain  their  several  and  respective  age  and 
ages  of  twenty-one  years  to  and  for  their  own  absolute  use  and  bene- 
fit," &;c.  These  words  import  that,  when  and  as  the  children  should 
attain  twentytone,  they  should  take  absolute  interests  €f  tenants  in 
common.  When  I  find  a  direction  that,  immediately  on  the  death 
of  the  mother,  the  trustees  are  to  convey,  I  can  only  hold  that  the 
testator,  when  referring  to  twenty-one,  meant  an  enjoyment  in  pos- 
session, and  not  a  vested  interest.  It  is  a  far  wiser  rule  to  hold  that 
children  take  vested  interests  than  contingent,  for  the  hardship  is 
enormous  where  a  child  dies  under  twenty-one,  leaving  issue.  The 
present  case  is  relieved  of  great  difficulty  by  the  ultimate  gift.to  one 
child.  Looking,  then,  at  the  whole  will,  I  hold  that  each  child,  as  it 
came  into  esse^  took  an  indefeasible  interest  in  the  whole  property. 


Fbail  V,  Ellis.* 

December  8  and  9,  1852. 

Vendor  and  Purchaser  —  Purchase^Money  —  Payment  —  Special  Con^ 

tract  —  Lien  —  Security  —  Notice. 

A  special  contract  for  the  payment  of  porchase-monej  mast  be  explicit  to  deprire  a  vendor 
of  his  lien  upon  the  estate  sold ;  and  though  a  contract  is  stated  m  the  conyeyanoe  of  the 
estate,  evidence  may  be  given  to  show  the  real  natore  of  the  transaction,  and  a  subseqneal 
purchaser  is  bound  to  inquire  whether  it  was  accepted  in  substitution  of  the  lien. 

Where  an  estate  was  expressed  to  have  been  conveyed  in  consideration  of  1502.  down  and  ft 
bill  of  exchange  for  300^  payable  in  three  months :  — 

Seld,  that  the  vendor  might  give  evidence  of  the  real  nature  of  the  transaction,  and  diat  hi| 
lien  was  not  dischaigod ;  and  a  mortgagee  having  notice  through  the  solicitor  who  had 
been  employed  in  afi  the  transactions,  was  bound  to  see  that  the  vendor's  claim  for  his 
purdiase-money  was  tatisfled. 

1  22  Law  J.  Bep.  (sr.  s.)  Chanc.  467. 
VOL.  XVIL  39 


A 


458  COURTS  OF  CHANCERY,  1863. 

Fnil  V.  EUis. 

This  bill  was  filed  by  James  Frail,  a  gansmith,  the  vendor  of  a 
house  and  premises  in  Three  Colt  Street,  Bow,  in  the  county  of  Mid- 
dlesex, against  Charles  Lloyd,  the  purchaser,  and  Alexander  EUis,  a 
mortgagee,  with  a  power  of  sale,  and  against  Edward  Lawrence 
Levy,  who  in  all  the  transactions  had  acted  as  the  solicitor  of  the  par- 
ties, and  David  Lawrence  Levy,  his  partner,  to  obtain  a  declaration 
that  the  plaintiff  was  entitled  to  an  equitable  mortgage  upon  the  pre- 
mises for  300/.,  the  balance  of  unpaid  purchase-money,  and  for  15L 
and  10/.  advanced  by  the  plaintiff  to  C.  Lloyd  in  priori^  over  a  mort- 

![age  made  by  C.  Lloyd  to  A.  Ellis,  dated  the  Stii  of  February  1850. 
t  also  asked  for  the  consequential  accounts  and  payment,  or  that  A. 
Ellis  and  Messrs.  Levy  might  be  foreclosed,  or  that  the  hereditaments 
might  be  sold,  and  the  amount  due  to  the  plaintiff  paid,  with  costs. 
It  also  asked  that  the  title-deeds  might  be  delivered  to  the  plaintiff  or 
deposited  in  this  court,  and  that  the  defendants  might  be  restrained 
from  selling  the  premises  or  parting  with  the  tide-deeds,  and  also  for 
a  receiver. 

James  Frail,  on  the  30th  of  November,  1849,  agreed  to  let  the  pre- 
mises in  Three  Colt  Street,  of  which  he  was  seised  in  iee,  to  Charles 
Lloyd,  at  a  rent  of  28/.  a  year,  and  on  the  Idth  of  December  follow- 
ing he  was  let  into  possession.  After  the  agreement,  C.  Lloyd  ex- 
pressed a  wish  to  purchase  the  premises;  and  finally  it  was  agreed 
that  C.  Lloyd  should  become  the  purchaser,  for  the  sum  of  450/.  He 
stated  his  inalnlity  to  pay  the  whole  of  the  purchase-money,  but  offer- 
ed to  pay  a  part,  and  alleging,  untruly  as  it  was  stated,  that  be  had 
sold  a  farm  at  Dunstable,  he  also  offered  to  give  good  security  for  the 
remainder,  to  which  the  plaintifi'  assented. 

The  plaintiff,  on  the  26th  of  December,  1849,  was  induced  to  ac- 
company C.  Lloyd  to  the  oflSce  of  E.  L.  Levy,  his  solicitor,  who,  on 
the  1st  of  February,  1850,  took  D.  L.  Levy  into  partnership,  and 
after  proposing  to  pay  100/.  as  part  of  the  purchase-money,  and  to  give 
a  bill  of  exchange  at  three  months'  date  for  the  remaining  350/L,  the 
plaintiff  agreed  to  take  150/.,  upon  having  the  remainder  properiv 
secured,  and  at  the  same  time  the  plaintiff  left  his  title-deeds  with  E« 
L.  Levy,  who  signed  the  following  paper:  — " To  Mr.  James  Frail. — 
I  acknowledge  that  you  have  left  with  me  an  assignment  of  a  piece 
of  ground  from Cuerton,  Esq.  to  Joseph  Frail,  in  order  to  pre- 
pare an  assignment  or  conveyance  to  Mr.  C.  Lloyd  of  the  piece  of 
ground  and  the  house  erected  thereon."  At  the  same  time  the  plain- 
tiff was  required  to  sign  the  following  paper : . —  "  To  Mr.  Charles 
Lloyd.  —  I  hereby  agree  to  sell  to  you  the  piece  of  ground  and  house 
and  stable  erected  thereon,  situate,  &c.,  and  to  assign  and  convey 
the  same  over  to  you  as  soon  as  Mr.  Levy  has  prepared  the  necessary 
deeds,"  &c. ;  and  reference  was  made  to  the  original  memorandum. 

On  the  8th  of  January  1850,  E.  L.  Levy  wrote  to  the  plaintiff, 
informing  him  that  <<the  deed"  was  ready  to  be  signed,  and  on  the 
following  day  be  went  to  his  office  and  there  met  C.  Lloyd,  and  in 
answer  to  a  question  of  E..  L.  Levy  he  refused  to  take  the  bill  of  ex- 
change of  C.  Lloyd  for  300/.  and  said  he  must  have  a  mortgage  for 
the  balance  of  the  purchase-money* 
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.  On  the  13tb  of  Januarys  18S0,  there  was  another  meeting  of  the 
■ame  parties.  E.  L.  Levy  said  be  bad  got  all  the  deeds  ready,  and, 
in  consequence  of  the  plaintiff  objecting  to  sign  the  deed  of  con- 
veyance, E.L.  Levy  told  the  plaintiff  he  had  no  occasion  to  be  afraid, 
as  he  had  made  it  doubly  secure  and  had  prepared  a  mortgage-deed; 
at  the  same  time  he  held  up  a  bundle  of  doouments,  upon  ^ich  the 
plaintiff  said  to  him,  Hf  you  sav  it  is  all  right,  1  will  trust  you."  That 
E.  L.  Levy  then  said,  ^  It  is  all  right :  come,  Mr.  Frail,  and  sign  the 
deed."  A  deed,  dated  the  12th  of  January,  1850,  was  then  produced 
and .  read ;  it  was  between  J.  Frail  of  the  one  part  and  C.  Lloyd  of 
the  other  part,  and  in  consideration  of  150/.  expressed  to  be  paid  to 
the  plaintif]^  and  of  the  further  sum  of  300/.  expressed  to  have  been 
agreed  to  be  paid  by  C.  Lloyd  to  the  plaintiff  in  three  months  from 
the  date  of  the  indenture,  and  to  be  secured  by  a  bill  of  exchange 
drawn  by  J.  Frail  upon  and  accepted  by  C.  Lloyd,  and  payable  at 
three  months  after  date,  J.  Frail  conveyed  the  house  and  premises 
uiito  and  to  the  use  of  C.  Lloyd,  his  heirs  and  assigns. 

On  the  same  12th  of  January,  1850,  E.  L.  Levy  wrote  out  a  bill  of 
exchange  for  300/.,  payable  to  the  plaintiff  in  three  montbe  after  date, 
which  was  signed  by  the  plaintiff  as  the  drawer  and  C.  Lloyd  as  the 
acceptor.  The  costs  of  preparing  the  conveyance,  &c.,  amounted  to 
20/;  C.  filoyd  was  unable  to  pay  them,  and  the  plaintiff  lent  him 
15/.,  which  was  paid  to  E.  L.  Levy  in  satisfaction  of  the  amount  E. 
L.  Levy  then  made  a  demand  upon  the  plaintiff  of  8/.  10^.,  as  the 
amount  of  costs  for  preparing  the  mortgage-deed ;  but  as  he  had  not 
made  out  any  bill,  the  plaintiff  asked  for  a  receipt,  which  E.  L.  Levy 
gave,  as  follows :  —  "Received,  this  12tb  day  of  January,  1850,  of  Mr, 
James  Frail,  the  sum  of  8/.  !lft^.,  the  costs  of  preparing  the  mortgage- 
deed,"  &c ;  which  last  words  were  substituted  at  the  plaintiff's  re- 
quest for  the  word  "  agreement."  The  plaintiff  then  asked  for  the 
mortgage-deed  and  for  the  other  papers,  but  E.  L.  Levy  said  he  wanted 
to  make  copies  of  them,  and  the  plaintiff  could  have  them  at  any 
time  he  was  passing.  • 

On  the  2l8t  of  January,  1850,  the  plaintiff  advanced  to  Charles 
Lloyd  the  sum  of  10/.,  but  upon  cedling,  according  to  appointment,  at 
the  house,  in  Three  Colt  Street,  where  C.  Lloyd  resided,  to  receive 
payment  of  the  whole  amount  due,  he  found  no  person  in  the  house, 
and  was  informed  that  C.  Lloyd  and  his  family  had  left  at  six  o'clock 
that  morning,  and  gone  whither  no  one  knew.  The  plaintiff  then 
went  to  the  office  of  Messrs.  Levy ;  he  informed  them  that  C.  Lloyd 
had  decamped,  and  asked  for  the  deeds  and  writings,  but  a  copy  of 
his  father's  will  and  two  certificates  were  alone  handed  to  him ;  and 
upon  asking  for  the  mortgage  he  had  paid  for,  E.  L.  Levy  said  it  was 
of  no  use  to  the  plaintiff,  and  that  he  had  burnt  or  otherwise  de- 
stroyed it. 

On  the  15th  of  April,  1850,  the  bill  of  exchange  anrived  at  maturity, 
but  when  presented  it  was  dishonored. 

On  the  5th  of  July,  1850,  conditions  of  sale  were  printed  and  circulat-  < 
ed  by  the  direction  of  E.  L.  Levy  and  D.  L.  Levy,  announcing  a  sale 
of  the  premises  by  auction,  by  Mr.  Bingham,  on  Tuesday,  the  9th  of 
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Julyt  1850,  at  Grarraway's  Coffee  House,  Change  Alley,  at  one  o'clock, 
by  order  of  the  mortgagee,  under  an  absolute  power  of  sale;  and 
Messrs.  Levy  were  therein  described  as  the  solicitors  of  the  mort- 
gagee. Upon  this  the  plaintiff  searched  the  registry  office  in  Middle* 
sex,  from  which  he  found  that  on  the  5th  of  February,  1850,  C.  Lloyd 
conveyed  the  premises  in  Three  Colt  Street  to  Alexander  Ellis,  an 
outfitter  in  the  Minories,  and  his  heirs,  by  way  of  mortgage,  to  secure 
the  sum  of  .300/.  and  interest,  and  this  deed  was  signed  by  C.  Lloyd 
and  A.  Ellis,  and  E.  L.  Levy,  and  by  Henry  B.  Walthew,  a  clerk  of 
Messrs.  Levy.  The  plaintiff  said  he  had  not  been  able  to  discover 
whether  any  consideration  had  been  paid  for  this  mortgage  ;  that  the 
deed  had  been  prepared  by  Messrs.  Levy,  as  the  solicitcvs  for  C.  Lloyd 
and  A.  Ellis,  and  that  the  latter  had  full  notice  of  all  the  facts  relating 
to  the  purchase ;  and  he  insisted  that  he  was  an  equitable  mortgagee 
upon  the  premises,  not  only  for  the  balance  of  the  purchase-money, 
but  also  for  the  sums  of  15^  and  101.  lent  to  C.  Lloyd.  The  plaintiff 
then  served  the  auctioneer  with  a  notice,  protesting  against  the  sale, 
and  attended  the  auction,  but  no  sale  was  effected.  The  bill  then 
charged  that  the  deeds  remained  in  the  custody  of  Messrs.  Levy,  but 
that  they  intended  to  part  with  them,  and  with  the  deed  of  the  12th 
of  January,'1850,  to  deprive  the  plaintiff  of  his  equitable  lien  upon  the 
title-deeds ;  and  that  they  had  got  into  the  receipt  of  the  rAts,  and 
intended  to  apply  them  to  their  own  purposes. 

In  November,  1850,  an  injunction  was  granted  to  restrain  the 
defendants  from  parting  with  the  deeds. 

A  Ellis,  by  his  answer,  said  that  he  was  a  stranger  to  th^  whole 
of  the  matter  alleged  in  the  bill  previous  to  the  5th  of  February, 
1850,  when  he  advanced  350/.  upon  tM  mortgage  of  the  premises, 
bond  fide  and  without  notice  of  any  of  the  facts  stated  in  the  bill; 
that  E.  L.  Levy  applied  to  him  for  the  loan,  and  that  on  the  6th  of 
February,  1850,  he  paid  the  350/.,  when  C.  Lloyd  represented  that  he 
was  about  to  pay  the  bill  of  exchange. 

R,  Palmer  and  Baddaa^  for  the  plaintiff  Mr.  Ellis  advanced  his 
{noney  upon  a  mortgage  of  the  premises,  with  full  notice  of  the  ven- 
dor's equity  in  every  sense  of  the  word.  No  contract  was  rnade  to 
take  paper  fos  money ;  on  the  contrary,  a  mortgage  was  not  only 
agreed  upon,  but  paid  for.  There  were,  therefore,  both  lien  and  mort- 
gage. Mr.  Ellis  admits  that  he  had  notice ;  he  knew  that  a  bill  was 
given  and  not  paid,  and  he  was  satisfied  with  being  told  that  it  was 
to  be  paid  out  of  the  money  he  advanced.  The  purchase-deed  recites 
the  contract  for  450/.  The  payment  was  alone  varied,  the  receipt  for 
the  costs  was  also  altered  from  *<  acpreement "  to  <<  mortgage-deed." 
Mr.  Ellis,  therefore,  had  notice  of  aU  these  things  through  Messrs. 
Levy,  his  solicitors.  3  Sugd.  Vend.  &  Pur.  193,  n.  10th  edit ;  Teed  v. 
Corrtahersj  2  You.  &  C.  C.  C.  32 ;  BeacUes  v.  Birch,  10  Sim.  332; 
15  &  16  Vict  c  86,  s.  48. 

RoupeU  and  Busk,  for  Mr.  Ellis.  The  purchase-deed  shows  that 
there  was  a  special  contract  respecting  the  purchase-money.     If  the 
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deed  alleges  payment,  the  vendor  may  show  the  truth  of  the  case^ 
bnt  was  that  the  case  where  a  special  contract  appeared  in  the  deed  ! 
Winter  v.  Lord  Anson^  1  Sim.  k  S.  445 ;  Machreih  v.  S^^monSj  15 
Ves.  829 ;  Ckirke  v.  itoyfe,  3  Sim.  499 ;  WhUe  v.  Wakefield,  7  Sim. 
401,  and  BuckUmd  v.  Pocknellj  13  Sim.  406.  Bnt  if  evidence  was 
not  exdaded,  the  circumstances  show  that  a  special  contract  was 
made,  which  deprived  the  plaintiff  of  any  lien  upon  the  estate. 
Parrott  v.  Sweetland,  3  Myl.  &>  K.  699 ;  Hewitt  v.  Loosemore^  9  Hare. 
449 ;  s.  c.  9  Eng.  Rep.  35 ;  Kennedy  v.  Green,  3  MyL  &  K.  655 ;  Blair 
V.  Bromley,  5  Hare,  542,  afiirmed,  2  Phill.  354. 

Lloyd  and  Southgate,  E.  L.  Levy  is  not  properly  made  a  party  to 
this  bilL  The  case  attempted  to  be  made  against  him  is,  that  he  is 
in  possession  of  the  title  deeds,  and  that  the  defendants  in  conse- 
quence contemplated  a  devision  of  the  purchase-money ;  bnt  this  is 
denied ;  and  as  the  solicitors  of  Mr.  Ellis,  the  Messrs.  Levy,  can  have 
no  lien  for  costs,  Mr.  Ellis  is  entitled  to  the  deeds,  and  can  obtain 
them  through  a  rule  from  the  Queen's  Bench.     Reynell  v.  Sprye, 

21  Law  J.  Rep.  (n.  s.)  Chanc.  633 ;  s.  c.  13  Eng.  Rep.  74. 

« 

Temple  and  Forbes,  for  D.  L.  Levy,  were  not  called  on. 
Charles  Lloyd  did  not  appear. 

The  Master  of  the  Rolls.  The  question  is,  whether  the  plain* 
tiff  has  by  any  contract  discharged  the  land  from  his  lien  for  the  pur^ 
chase-money.  Two  questions  are  raised  as  against  Mr.  Ellis;  whether 
the  original  contract  was  to  sell  for  150^  and  a  bill  of  exchange  for 
300/.,  or  whether  it  was  to  sell  for  A50L,  with  a  subsequent  agreement 
to  take  a  bill  of  exchange  for  300/.,  and  whether  it  was  to  be  taken 
as  a  security,  or  as  a  substitution  for  unpaid  purchase-money.  It  is 
also  a  question  whether  Mr.  Ellis  had  notice  of  the  transactions. 

Upon  the  first  point  there  is  conflict  and  contradiction  oi  testimony. 
It  is  said  that  the  form  of  the  deed  concluded  the  question,  and  that 
the  agreement  was  to  take  150t  and  a  bill  of  exchange  for  300/. ;  but 
with  that  I  cannot  concur,  since,  in  accordance  with  the  cases,  it  is 
lawful  for  the  parties  to  bring  before  the  court  the  real  nature  of  the 
transaction.  The  original  contract  is  now  produced,  and  it  states 
that  the  plaintiff  agreed  to  sell  for  450/.  Then  came  the  adknowledg- 
ments  for  the  deeds  by  E.  L.  Levy  to  prepare  the  conveyance,  and  the 
original  agreement  was  then  produced.  This  was  followed  by  the 
next  paper,  which  the  plaintiff  was  then  required  to  sign.  It  is  then 
said  that  the  plaintiff  consented  to  take  150/.  down,  and  a  bill  of 
exchange  for  300/.  at  three  months ;  it  was  then  in  evidence  that  both 
the  plaintiff  and  C.  Lloyd  left  the  office  together,  but  that  the  plain* 
tiff  came  back,  and  pointed  out  that  the  terms  of  purchase  were  not 
mentioned  in  the  agreement,  and  desired  that  they  should  be  intro- 
duced, and  that  accordingly  E.  L.  Levy  introduced  ^  The  co&sidera- ' 
tion  being  150/.  down,  and  a  bill  for  300/.  at  three  months ;"  ^nd  that 
whilst  he  was  writing,  C.  Lloyd  came  back  and  sanctioned,  it ;  but 

39* 
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could  this  be  satisfactory  ?  I  have  bat  little  doubt  that  the  court 
would  not  have  forced  the  plaintiff  to  execute  any  conveyance  under 
any  such  agreement,  but  it  did  not  appear  that  the  plaintiisr  from  that 
time  considered  himself  bound  to  accept  payment  in  that  way ;  he 
consulted  other  persons,  and  applied  to  C.  Uoyd  for  something  fur- 
ther. He  desired  to  get  a  mortgage,  and  there  is  nothing  to  show 
that  he  agreed  to  waive  payment  of  the  purchase*money.  I  adopt 
the  expressions  used  in  Teed  v.  CarrutherSy  and  cannot  consider  that 
this  was  the  contract  The  plaintiff  says  he  was  to  have  a  mortgage, 
or  that  some  bill  was  to  be  discounted  and  the  money  brought  to 
him,  and  that  he  said  he  would  not  put  his  name  to  a  bill.  On  the 
12th  of  January,  1850,  however,  there  was  a  meeting  to  arrange,  and 
here  again  there  is  a  conflict.  The  evidence  of  the  plaintiff  differs 
from  that  of  E.  L.  Levy.  It  is  not  unusual  to  hear  it  argued  where 
the  facts  sworn  to  are  identical,  that  it  is  a  story  cut  and  dried, 
that  the  facts  are  concocted,  and  on  the  other  hand,  when  they  are 
inconsistent  that  they  ought  not  to  be  regarded.  The  court,  however, 
is  bound  to  see  whether  there  is  any  inconsistency,  and,  though  slight 
discrepancies  may  exist,  to  consider  whether  the  evidence  upon  the 
whole  is  consistent  with  itself.  Did,  then,  the  plaintiff  execute  the 
deed  of  conveyance  under  the  idea  that  a  mortgage  was  to  be  execut- 
ed to  him  ?  It  is  true  that  in  the  pleadings  a  bundle  of  deeds  was 
referred  to,  while  in  the  evidence  one  deed  alone  is  mentioned ;  but 
throughout  it  is  represented  that  E.  L.  Levy  said  he  had  made  it 
doubly  secure,  and  that  C.  Lloyd  had  executed  to  the  plaintiff  a 
mortgage«deed.  The  plaintiff  and  E.  L.  Levy  are  interested ;  both 
gave  their  evidence  under  a  bias,  but  that  was  not  the  case  with  Mr. 
Rowland,  whose  testimony  there  is  nothing  to  impeach.  He  dis- 
tinctly said  he  was  present  on  the  12th  of  January,  1850,  at  the 
request  of  the  plaintiff;  that  he  waited  at  Mr.  Levy's  office  until  Mr. 
Frail  came,  and  when  he  came,  they  both  went  into  Mr.  Levy's  pii- 
vate  room,  and  found  Charles  Lloyd  seated  there ;  that  a  conversa- 
tion ensued  respecting  the  bill  for  300^,  which  was  to  be  given  in 
part  of  the  purchase-money,  and  that  Mr.  Frail  asked  Mr.  Lloyd  why 
he  had  not  waited  at  Mr.  Bowie's,  by  whom  the  bill  was  to  have  been 
discounted,  to  meet  him ;  that  Mr.  Lloyd's  reply  was  that  he  thought 
it  would  be  no  use  his  doing  so,  as  he  would  go  and  get  the  bill  db- 
counted  as  soon  as  the  business  was  settled ;  that  Mr.  Frail  replied, 
"  No ;  you  had  better  go  with  my  friend  and  get  it  done  at  once ;" 
that  Mr.  Lloyd  got  angry  and  talked  about  his  integrity,  upon  which 
Mr.  Levy  went  into  the  outer  office  and  fetched  some  document, 
which  looked  like  parchment,  and  on  returning  said,  '^  Why  should 
you  be  frightened  ?  I  have  made  you  doubly  secure,  I  have  prepared 
a  mortgage  deed,  and  the  bill  is  as  good  as  gold;"  and  upon  Mr.  Frail 
observing  <^  that  E.  L.  Levy  had  said  that  Mr.  Lioyd  had  refused  to 
gve  a  mortgage,"  Mr.  Levy  said,  "  but  I  have  done  it ; "  to  which  Mr. 
Frail  said,  ^  That  is  all  I  want,  I  only  wish  to  be  made  secure."  But 
this  was  not  all ;  there  was  the  receipt  for  the  costs  of  preparing  this 
mortgage  deed.  E,  L.  Levy  drew  it  at  first  as  for  an  **  agreement," 
but  upon  the  observation  of  Mr.  Frail,  he  altered  this  word  to  "  mort- 
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gage  deed."  He,  no  doubt,  would  not  have  given  that  receipt  had  it 
not  been  that  the  plaintiff  understood  he  was  to  have  a  mortgage 
deed,  neither  would  he  have  so  expressed  it  bad  he  only  prepared  a 
draft  hoping  that  C.  Lloyd  might  be  induced  to  execute  a  mortgage. 
I  cannot,  therefore,  say  that  the  plaintiff  entered  into  any  contract  to 
accept  a  bill  of  exchange ;  and  that  being  so,  he  has  never  lost  his 
lien  upon  the  estate.  Mr.  Levy  also  said  that  the  plaintiff  should 
have  the  mortgage  deed  in  a  day  or  two,  but  that  he  did  not  call  for 
six  weeks  after,  but  this  cannot  make  any  difference. 

Had,  then,  Mr.  Ellis  notice  of  these  facts  ?  It  may  be  obtained 
through  a  solicitor  acting  for  a  party,  and  it  must  have  been  through 
E.  L.  Levy  that  Mr.  Ellis  became  aware  that  the  balance  of  the  pur- 
chase-money was  not  paid,  and  that  the  contract  was  such  that  the 
vendor  had  not  lost  his  security  upon  the  estate ;  he  was  also  bound 
to  inquire  whether  the  bill  of  exchange  was  given  in  substitution  of 
the  lien  upon  the  estate.  No  indifferent  solicitor  would  have  allowed 
a  mortgagee  under  such  circumstances  to  complete  his  mortgage 
without  seeing  to  the  application  of  the  purchase-money.  It,  there- 
fore, became  unnecessary  to  inquire  whether  Mr.  Ellis  had  notice  of 
any  fraud,  his  notice  of  the  lien  being  sitfficient.  I  must,  therefore, 
declare,  that  the  plaintiff  has  not  lost  his  lien,  and  that  it  is  the  first 
charge  upon  the  estate ;  and  I  must  direct  its  payment,  with  interest, 
from  the  day  the  bill  of  exchange  arrived  at  maturity,  or  otherwise 
make  a  decree  of  foreclosure  against  Mr.  Ellis.  I  must  also  continue 
the  injunction  to  prevent  the  Messrs.  Levy  from  parting  with  the  title 
deeds.  But  if  the  property  is  redeemed,  the  deeds  must  be  delivered 
to  the  plaintiff;  and  as  he  has  introduced  a  case  of  collusion  between 
the  defendants  which  fails,  the  consequences  must  fall  upon  the  plain- 
tiff. I  must,  therefore,  refuse  him  the  costs  against  E.  L.  licvy,  but 
be  must  pay  the  costs  of  David  L.  Levy,  as  no  case  has  been  made 
against  him ;  and  these  must  not  be  added  to  the  security  against 
Mr.  Ellis. 


Tucker  v.  HernamanJ 

April  13, 1853. 

Bankrupt — Administration  Suit, 

In  1815,  A|  a  trader  in  Somersetshire,  was  made  a  bankrupt,  but  did  not  obtain  his  certifi- 
cate. In  1817,  A  recommenced  business  in  Snffolk,  which  he  continued  to  carry  on  until 
his  death,  in  1852.  A  i4>poiiitfld  B  his  execator,  who  proved  the  will  On  the  peiitioii 
of  one  of  the  creditors  of  A,  snbse^nently  to  the  bankroptcj)  an  order  was  made  by  tho 
commissioner  of  the  district  in  which  A  had  been  made  a  bankrupt,  that  the  official 
assignee  of  A's  estate  should  administer  his  estate  by  paying  first  the  funeral  and  testa* 


1  22  Law  J.  Bep.  (ir.  s.)  Chanc.  487 ;  1  Equity  Bep.  ^6 ;  17  Jtir.  450. 
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mentwy  expenses  of  A,  and  his  creditors  snbseqnendy  to  the  baidouptcy,  then  the  cndi- 
tors  previously  to  the  bankruptcy,  and  handing  over  the  surplus  to  B  as  executor.  A 
claim  was  afterwards  filed  in  chancery  by  B  for  the  adminiad^ion  of  the  estate  of  A :  — 

Held^  that,  notwithstanding  the  order  made  by  the  commissioner,  the  estate  of  A  ought  to  be 
administered  by  B,  as  executor,  and  that  the  usual  administration  decree  ought  to  be  madi 
on  the  claim. 

In-  August,  1815,  a  conimiBsion  of  bankruptcy  issued  against  Mr. 
Elswood,  who  was  in  practice  as  an  attorney  at  Chard,  in  Somerset- 
shire, as  a  scrivener.  Mr.  Elswood  did  not  obtain  his  certificate.  In 
1817,  Mr.  Elswood  went  to  Bungay,  in  Suffolk,  and  there  setup  busi- 
ness as  an  attorney,  which  he  continued  until  his  death.  He  died  in 
July,  1852.  During  the  whole  of  this  time  the  assignees  and  the 
creditors,  previously  to  his  bankruptcy,  did  not  interfere  with,  or  dis- 
turb  him.  Mr.  Elswood,  at  his  death,  was  possessed  of  considerable 
personal  estate,  and  was  largely  indebted  to  different  persons  in  re* 
spect  of  debts  incurred  subsequently  to  the  bankruptcy. 

Mr.  Tucker  and  Mr.  Terapler  were  appointed  executors  by  Mr. 
Elswood,  and  they  proved  the  will. 

After  the  death  of  Mr.  Elswood  the  proceedings  in  his  bankruptcy 
were  removed  into  the  District  Court  of  Bankruptcy  at  Exeter,  and, 
on  the  30th  of  August,  1852,  Mr.  Hernaman  was  appointed  official 
assignee,  and  forthwith  took  possession  of  a  considerable  part  of  the 
property  of  Mr.  Elswood. 

In  October,  1852,  a  petition  was  presented  to  the  commissioner  by 
a  creditor  of  Elsiwood,  whose  debt  was  incurred  subsequently  to  the 
bankruptcy,  praying  for  priority  of  his  claim  over  the  creditors  pre- 
viously to  the  bankruptcy.  Upon  this  petition  the  commissioner 
made  an  order  that  notice  should  be  published  in  some  newspapers 
circulating  at  Bungay,  calling  on  the  creditors  of  Elswood  to  send  the 
particulars  of  their  claims  to  Mr.  Hernaman,  and  that  all  sums  of 
money  due  to  such  creditors  be  paid  to  them  out  of  the  first  money 
to  be  got  in  and  received  by  the  assignees  df  Elswood,  with  the  fune- 
rel  expenses  and  the  expenses  of  the  executors  in  proving  his  vrUlf 
and  otherwise,  to  be  ascertained  and  settled  by  the  registrar  of  the 
court  if  the  parties  should  differ  about  the  same ;  and  that  the  residue 
of  his  estate  and  effects  be  applieJin  payment  of  the  costs,  charges, 
and  expenses  •  of  the  petition,  or  incurred  and  to  be  incurred  in  the 
prosecution  of  the  said  commission,  and  then  in  the  payment  of  the 
debts  due  to  creditors  who  had  proved,  or  should  thereafter  prove, 
any  debts  under  the  commission ;  and  that  any  surplus  which  might 
then  remain  should  be  paid  over  by  the  assignees  to  Tucker  and  Tem- 
pler  as  such  executors. 

This  order  was  not  appealed  from. 

A  claim  was  afterwards  filed  by  Mr.  Tucker,  one  of  the  executors, 
against  Mr.  Templer,  the  other  executor,  who  had  refused  to  become 
a  plaintiff  with  him  and  Mr.  Hernaman,  for  the  administration  of  the 
estate  of  Mr.  Elswood. 

Bacon  and  ScJumberg^  for  the  plaintiff,  contended  that,  as  it  wan 
admitted  that  the  subsequent  creditors  were  to  have  priority  over  the 
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creditors  previously  to  the  bankmptcy,  the  estate  ought  to  be  admin- 
istered by  the  executors,  under  the  protection  of  the  Court  of  Chan* 
eery,  the  surplus,  after  payment  of  the  costs  of  the  suit^  the  funeral 
and  testamentary  expenses,  and  subsequent  creditors,  to  be  handed 
by  tb^executors  to  Mr.  Harnaman,  to  be  applied  for  the  benefit  of 
the  creditors  previously  to  the  bankruptcy. 

X  V,  Prior  contended,  that  the  estate  ought  to  be  administered  by 
Mr.  Hernaman  in  the  manner  pointed  out  in  the  order  made  by  tb« 
commissioner. 

H.  Prior^  for  Mr.  Templer, 

The  following  cases  were  cited :  Trougkton  v.  GfUle^y  2  Amb.630 ; 
Everett  v.  Backhouse^  10  Yes.  94 ;  Ez  parte  Storks,  3  Yes.  &  Bea. 
105 ;  Ex  parte  Bourne,  2  G.  &  J.  137 ;  Meux  v.  SmWi,  1  Mont  D.  & 
D.  396 ;  s.  c.  2  Ibid.  789 ;  Ex  parte  Jungmkhel^  Ibid  471. 

*  Stuart,  Y.  C.  This  is  a  question  of  some  novelty  and  difficulty. 
The  testator  become  bankrupt  in  1815,  and  did  not  obtain  his  certifi*' 
cate.  He  afterwards  entered  into  business,  and  lived  for  thirty-seven 
years  after  his  bankruptcy,  and  during  that  time  amassed  considera- 
ble property  and  be6ame  indebted  to  divers  persons.  It  is  admitted 
that  the  subsequent  creditors  have  a  right  to  be  paid  their  debts  out 
of  the  assets  left,  and  that  the  qreditors  anterior  to  the  commission 
only  come  in  after  the  subsequent  creditors  have  been  paid  in  fulL 
I  have  to  consider  the  position  of  the  plaintiff,  who  has  proved  the 
will  and  possessed  assets,  as  against  his  co-executor  and  the  official 
assignee,  who  has  possessed  himself  of  the  bulk  of  the  property.  It 
was  decided  by  Troughton  v.  Oitley^  that  the  assignee  of  a  bankrupt, 
who  has  neglected  bis  duty  in  suffering  the  bankrupt  to  contract  debts 
and  amass  property,  is  to  be  postponed  to  subsequent  creditors.  The 
prior  right  of  the  subsequent  creditors  must  be  established  against 
the  executor.  I  cannot  hold  that  the  jurisdiction  of  the  court  is  to  be 
ousted,  or  the  executors  to  be  afiected  by  the  order  made  in  the  bank- 
ruptcy. It  has  been  said  that  the  bankrupt  had  no  right  to  appoint 
executors  of  any  thing  except  the  surplus.  I  cannot  hold  this  with- 
out overruling  Troughton  v.  Gitley,  There  is  the  difficulty,  that 
the  commissioner  in  the  bankruptcy  has  exercised  a  jurisdiction. 
This  may  be  very  laudible,  but  I  cannot  hold  it  to  be  effectual,  as  it 
deprives  the  executors  of  the  power  of  acquitting  themselves.  There 
must  be  the  usual  order  for  administering  the  estate  of  Elswood, 
prefaced  with  a  declaration  of  the  right  of  priority  of  the  subsequent 
creditors. 
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.  WiLDBS  V.  Davibs.* 
Mardi  7, 8  and  9, 1852. 

Will —  Construction  —  Produce  of  Real  Estate —  Legatee  —  HieU 

lusson  Act  —  Legacy  to  Executor, 

A  testator,  by  hfs  will,  devised  and  bcqaeathed  all  his  freehold  and  copyhold  estates  and 
his  personal  estate  to  trustees,  upon  trusts,  for  sale  and  conversion  into  money,  and  direct- 
ed toem  to  pay  certain  legacies,  but  did  jpot  make  any  residoaij  bequest  The  testator, 
by  an  unattested  codicil,  gave  other  legacies  out  of  tliie  mixed  fond,  and  appointed  A,  B, 
and  C  his  residuary  legatees :  — 

Hddy  that  A,  B,  &  C  were  entitled  to  the  surplus  produce  of  the  copyhold  estates. 

A  testator  devised  and  bequeathed  all  his  freehold  and  copyhold  estates  and  his  personal 
estate  to  trustees,  upon  trust,  out  of  the  income  to  pay  AOOl.  a  year  for  the  maintenance 
of  his  son  D,  until  1^  death  or  recovery  from  a  mental  malady,  and  to  aocnmulate  the 
rest  of  the  mone^^ ;  and  directed  diem,  if  his  son  should  so  recover,  to  pay  him  all  the  acea- 
mulations :  and,  if  his  son  should  die  without  having  so  recovered,  to  apply  the  accumula- 
tions as  therein  mentioned,  and  appointed  A,  B,  and  C  his  residuary  legatees.  The  son 
lived  more  l^an  twenty-one  years  after  tha  death  of  his  father :  — 

JS<^,1hat  the  trust  for  accnmnlation  was  void  at  the  end  of  the  twenty-one  years  from  the 
death  of  the  testator,  and  that  the  accumulations  arising  from  the  renta  after  that  tin» 

belonged  to  the  heir,  and  not  to  die  residuary  legatee. 

A  testator  gave  to  E  200/.  and  appointed  him  to  be  his  executor;  and  declared  that  if  hi« 
(the  testator's)  son  should  not  recover  from  his  then  mental  malady,  then  he  gave  £  2001. 
£  did  not  prove  the  inll :  — 

Beld,  that  £  was  entitled  to  both  legacies. 

Charles  Hippufp,  at  the  date  of  his  wiD,  had  an  only  son,  C.  D. 
Hippuff,  who  was  a  lunatic. 

C.  Hippuft'  made  his  will,  dated  the  11th  of  Augxist,  1815,  and 
thereby  gave  and  devised  all  his  freehold,  copyhold,  and  leasehold 
messuages,  lands,  tenements,  and  hereditaments,  unto  M.  W.  Clifton, 
and  6.  Davies,  their  heirs,  executors,  administrators,  and  assigns, 
upon  trust,  out  of  the  rents  to  pay  such  sums  of  money,  not  exceed- 
ing the  yearly  sum  of  400/.,  for  the  maintenance  and  benefit  of  his 
son,  C.  u.  Hippuff,  during  the  continuance  of  his  then  malady,  as 
they  should  think  fit;  and  to  invest  the  .residue  of  the  said  rents,  issues, 
and  profits,  during  the  life  of  his  son,  or  until  his  recovery  from  his 
then  malady,  in  the  public  stocks  or  funds,  or  on  government  or  real 
securities,  and  also  the  interest  and  dividends  of  such  stocks,  funds, 
and  securities,  in  the  purchase  of  like  stocks,  funds,  and  securities, 
so  that  the  dividends,  interest  and  produce  might  accumulate  dur- 
ing the  life  of  his  son,  on  his  recovery  ;  and,  when  it  should  be 
certified,  in  manner  therein  mentioned,  that  his  said  son  was  capa- 
ble of  managing  his  own  affairs,  then  he  gave,  devised,  and  be- 
queathed the  freehold,  copyhold,  and  leasehold  estates,  and  such 
accumulations  of  rent,  issues,  and  profits  thereof  unto  his  son,  C.  D. 
Hippuff,  his  heirs,  executors,  administrators  and  assigns ;  but,  in  case 
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hie  said  sou  sbookl  not  recover  from  his  tben  malady,  then,  after  the 
decease  of  his  said  son,  be  gave,  devised,  and  bequeathed  all  his  said 
freehold,  copyhold,  and  leasehold  estates  unto  the  said  M.  W«  Clifton 
and  G.  Davies,  their  heirs,  executors,  administrators,  and  assigns, 
respectively,  upon  the  usual  trusts  for  sale,  and  directed  them  to  bold 
the  purchase  moneys  upon  the  trusts  thereinafter  declared. 

The  testator  then  gave  several  legacies,  payable  immediately  after 
his  death.  He  then  gave  his  personal  estate  upon  the  same  trusts  for 
accumulation  as  were  declared  of  his  real  estate.  The  testator  then 
decl'ared  that  bis  trustees  should  stand  possessed  of  \he  moneys  to 
arise  from  the  sale  of  his  said  freehold,  copyhold,  and  leasehold  estates, 
and  the  accumulations  to  arise  from  the  rents  and  profits  thereof,  and 
also  the  stocks,  funds,  and  securities,  in  which  the  residue  of  his  per- 
sonal estate  should  be  laid  out  and  invested,  and  the  accumulations 
thereof  as  aforesaid,  upon  the  trusts  thereinafter  declared.  The  testa- 
tor then  gave  a  number  of  legacies  to  a  large  amount  The  will  did 
not  contain  any  residuary  bequest 

The  testator  made  a  codicil,  also  dated  in  August,  1815,  whereby 
he  merely  gave  more  legacies* 

The  testator  made  a  second  codicil  to  his  will,  dated  the  14th  of 
October,  1815,  which  was  unattested.  This  codticU  was  in  part  as 
follows:  —  <<  And  should  it  please  God  that  my  son  quits  this  world 
under  the  present  mcdady,  I  then  bequeathe  unto  the  before-men- 
tioned Misses  Stewards  the  sum  of  500^.  each.  I  also,  under  the  above- 
mentioned  case,  give  and  bequeathe  to  Thomas  Wildes,  sen.,  l,000iL 
in  addition.  Also,  to  M.  W.  Clifton,  under  the  like  circumstances 
respecting  my  son,  the  sum  of  1,0002.  Also,  under  the  like  circnm- 
stances,  the  sum  of  500^  to  the  Orphan  School,  Islington  Road.  Also, 
200/.  to  the  Society  for  Relief  of  Deaf  and  Dumb  Children,  Grange 
Road,  but  under  the  circumstances  before-mentioned  respecting  my  son. 
And  I  have  to  observe,  that  all  the  legacies,  in  my  will  and  codicil 
mentioned,  are  to  be  paid ;  but,  if  legacies  are  named  more  than  the 
property  will  yield,  (of  course  reserving  sufficient  to  pay  the  400L  on 
account  of  my  son,)  then  the  legatees  must  be  paid  less,  or  wait  till 
the  decease  of  my  son ;  and  I  now  name  Mr.  Flint,  M.  W.  Clifton, 
and  G.  Davies  my  residuary  legatees." 

The  testator  died  in  November,  1815.  He  was,  at  his  death,  enti- 
tled to  divers  freehold  and  copyhold  estates.  The  son,  C.  D.  Hippufi^ 
never  recovered  frdtn  his  malady,  and  died  in  July,  1846. 

This  was  a  suit  for  the  administration  of  the  esto^te  of  the  testator. 

There  were  three  questions  discussed  at  the  bearing  of  the  cause. 
First,  (as  the  second  codicil,  though  unattested,  would  pass  copyhold 
estates)  whether  the  residuary  legatees,  Mr.  Flint,  M.  W.  Clifton, 
and  G.  Davies,  were  entitled  to  the  surplus  produce  of  the  copyhold 
estates,  or  whether  it  went  to  the  heir,  as  undisposed  of  ;  secondly, 
whether  the  trust  for  the  accumulation  of  the  rents  between  the  death 
of  the  testator  and  th^  death  of  'his  son,  came  within  the  exception 
contained  in  the  2d  section  of  the  Thellusson  Act,  40  Geo.  3,  c  98, 
as  to  portions ;  thirdly,  whether,  in  the  event  of  its  being  held  that  the 
trust  for  accumulation  did  not  come  within  the  2d  section  of  the 
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Thellusson  Act,  that  part  of  the  accumulated  fund  which  aroae  from 
the  rents  of  the  copyhold  estates  went  to  the  residuary  legatees. 

The  question  as  to  the  right  of  the  re^duary  legatees  to  the  sui^ 
plus  produce  of  the  copyhold  estates,  was  first  argued. 

Walker  J  E.  F.  Smithy  Swanson^  Webby  Wtgram^  Skebbeare^  MoHns^ 
BriggSy  Baearij  Litlle^  Daniel^  Beavan^  PoumaU^  Elmsley^  Jessel, 
Lewin^  and  J.  EL  Palmer^  appeared  for  the  different  parties. 

The  following  cases  were  cited :  Durour  v.  Motteux^  1  Yes.  sen., 
820;  Kennell  v.  AbboUj  4  Yes.  802;  PhUlips  v.  PhiUips,  1  MyL  &  K. 
649 ;  Mallabar  v.  McMabar,  Ca.  t.  Talb.  78 ;  KelieU  v.  Kelktl,  3 
Dow.  248 ;  Arnold  v.  Arnold,  2  Myl.  &  K.  365. 

Stuart,  Y.  C.  It  has  been  said  on  behalf  of  the  residuary  lega- 
tees, that  the  resulting  trust  for  the  heir  has  been  rebutted ;  that  the 
words,  «  residuary  legatees,"  are  to  be  read  "  residuary  devisees,"  and 
that,  by  this  expression,  the  proceeds  of  copyholds,  which  are  un- 
questionably real  estate,  pass  to  them.  Now,  both  upon  principle 
and  authority,  persons  may,  under  the  description  of  residuary  lega- 
tees, be  held  to  take  an  interest  in  real  estate  devised  in  trust  for  sale, 
if  such  an  intention  on  the  part  of  the  testator  can  be  gathered  from 
the  will.  A  legatee  to  be  paid  out  of  proceeds  of  real  estate  is,  ia 
fact,  a  devisee ;  for  it  is  real  estate  at  the  death,  and,  if  no  trust  be 
declared,  it  passes  to  the  heir.  Every  legatee  then  named  in  the  codi- 
cil is,  in  fact,  a  devisee,  for  every  one  of  then!  would  so  take,  and, 
therefore,  there  is  as  much  difficulty  as  to  each  legatee  as  to  the  resi- 
duary legatees.  If,  in  this  codicil,  he  calls  legatees  persons  who  are 
to  take  a  mixed  fund  arising  partly  from  the  sale  of  copyholds  and 
partly  from  personal  estate,  how  can  I  exclude  from  this  fund  persons 
who  are  called  residuary  legatees  ?  In  the  previous  part  the  testator, 
providing  for  a  deficiency,  says,  that  legatees  are  to  become  devisees, 
and  I  am  bound  by  the  context  to  hold  that  the  residuary  legatees,  as 
much  as  the  other  legatees,  are  entitled  to  the  fund  arising  from  the 
produce  of  the  copyholds. 

The  question  as  to  the  Thellusson  Act  was  then  argued. 

The  following  cases  were  cited :  Longdon  v.  Simson,  12  Yes.  295 ; 
Beech  v.  Earl  St.  Vincent,  19  Law  J.  Bep.  (n.  s.)  Ghana  130 ;  Jones 
V.  Maggs,  9  Hare,  605 ;  s.  c.  10  Eng.  Rep.  159 ;  Lord  Barrington  v. 
LiddeUj  ante,  p.  1 ;  Middleton  v.  Losh,  22  Law  J.  Rep.  (n.  s.)  Chanc 
412;  s.  c.  afUe,  p.  000. 

Stuart,  Y.  C  It  is  said  that  the  accumulations  directed  in  this 
will  are  not  within  the  act,  but  come  within  the  exception  in  the 
2d  section*  In  this  case  the  testator  devoted  the  whole  of  his  pro- 
perty, real  and  personal,  for  the  benefit  of  his  only  son,  who  was 
afflicted  with  mental  malady,  and  it  was  his  wish  that,  if  he  should 
recover,  he  should  be  put  in  possession  of  the  whole.  It  is  out  of 
the  question  that  I  can  hold  that  any  trust  for  accumulation  directed 
for  the  benefit  of  a  son  of  the  testator,  and  applicable  to  the  whole 
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property^  is  within  the  exception  of  the  2d  seetioii.  The  3d  section 
applies  only  to  raising  portions,  and  the  entirety  cannot  be  a  portion. 
However  narrow  a  oonstroction  some  of  the  cases  have  pat  on  this 
sectioHi  I  am  sure  I  should  extend  its  operation  most  unwarrantably 
if  I  should  hold  that  the  2d  section  includes  a  trust  such  as  this.  I 
am,  therefore,  of  opinion  that  the  trust  for  accumulat|pn  is  within 
the  act 

I  have  then  to  consider  what  is  to  become  of  the  income  of  the 
copyhold  estates ;  the  accumulation  having  exceeded  for  ten  years 
the  time  limited  by  the  act.  It  has  been  contended  that,  from  the 
words  oi  the  will  and  of  the  statute  the  residuary  legatees  are  enti- 
tled to  the  income  arising  from  the  copyholds  and  personal  estate, 
though  not  of  the  freeholds.  Now,  I  must  look  to  what  the  testator 
bad  said  as  to  the  enjoyment  by  the  son  and  the  residuary  legatees. 
His  intention  was  that  if  the  son  recovered  he  should  take  alL  The 
statute  alone  raises  the  question.  It  is  there  sedd,  that  income,  di- 
rected to  be  accumulated,  shall  go  to,  and  be  received  bv,such  person 
or  persons  as  would  have  been  entitled  if  such  accumulation  had  not 
been  directed.  K  I  could  find  that  in  the  will  the  residuary  legatees 
could  take  any  thing  during  the  life  of  this  son,  I  might  hold  the  lega- 
tees to  be  entitled ;  but,  as  I  find  that  they  are  not  entitled  to  any 
thing  during  the  life  of  the  son,  I  cannot  adopt  the  view  that,  if 
during  the  life  of  the  son  the  court  bad  been  applied  to  by  the  resi- 
duary legatees  for  the  income  during  the  excess,  it  would  have  given 
it  to  them.  I,  therefore,  consider  that  it  goes  to  those  who  would 
have  been  entitled,  that  is  as  to  the  copyholds,  to  the  son,  as  his  bein 

Another  question  arose  in  this  cause  as  to  a  legacy  given  to  one 
of  the  executors. 

The  testator  had,  by  his  will,  appointed  M.  W.  Clifton  and  G. 
Davies  to  be  bis  executors.  A  codicil  dated  in  November,  1815,  was, 
in  part,  as  follows :  —  ^  And  I  give  onto  John  Hudson  Mi^y  the  sum 
of  200^,  and  I  do  hereby  name  John  Hudson  May  joint  executor, 
with  M.  W.  Clifton  and  O.  Davies ;  and  in  case  my  son  should  did 
in  his  present  malady,  then  I  bequeathe  200/.  to  tb^s  said  John  Hudson 
May."    J.  H.  May  did  not  prove  the  will. 

The  question  was,  whether  the  benefits  to  J.  H.  May,  by  the  codicili 
were  forfeited. 

The  following  cases  were  cited: — Harrison  v.  Rowley^  4  Ves. 
216 ;  Stackpoole  v.  BoweU^  13  Vf«.  417 ;  Read  v.  Deva/ynes,  3  Bro. 
C.  C.  96 ;  Cockerell  v.  Barber,  2  Russ.  585 ;  Calverl  v.  Sebbtm,  4 
Beav.  222. 

Stuart,  V.  C,  said,  that  the  general  rule  was,  that  where  there  was 
a  legaey  given  to  an  executor,  it  was  to  be  taken  as*  annexed  to  the 
office,  and  was  only  to  be  pa^  to  him  on  condition  that  he  proved 
the  will.  The  courts  had,  however,  allowed  very  minute  cireum* 
stances  to  take  cases  out  of  this  rule.  Here,  there  was  this  peculi- 
arity—  there  was  a  legacy  given  to  J.  H.  May  in  case  the  testator's 
son  died  in  his  pvesent  malady.    To  this  he  was  at  any  rate  entitled. 
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Coventry  bad  no  power  of  appotntment  under  the  will  of  his  ftther 
over  any  part  of  the  20,000£  bank  annnitieB.  The  petitioners  ap* 
pealed  from  that  deciaon. 

RoUj  EbnsUiff  and  K  L.  PemberUm^  for  the  petitionerB.  In  case 
John  married  with  consent,  a  settlement  was  to  be  made  upon  the» 
marriage ;  and  subject  to  the  inists  of  that  settlement,  John  had  a 
power  of  appointment  over  tiie  whole  fimd.  The  nextdanae,  *'ia 
case  none  shall  be  declared,"  both  in  grammatical  eonstraction  and 
the  scope  of  the  will,  is  independent  of  maniage;  and  the  tine  coup 
stroction  is,  in  case  events  shall  .happen  in  wMch  none  shall  be  de» 
dared,  that  is,  either  no  settlement  made  on  the  marriage,  or  no  maiw 
ijage  taking  place;  and  the  subsequent  gift  over  of  the  10,00(M.  eon- 
firms  this  view,  and  must  be  read,  ^^if  my  son  dies  unmarried  and 
witiiout  having  exercised  the  po^er,  or,  having  been  married,  witboat 
leaving  issue,  and  without  having  exerdsed  the  power,"  then  the 
trustees  are  to  hold  the  10,000/.  upon  the  trusts  mentioned.  If  John 
had  married  with  consent,  the  directions  for  a  settlement  are  imperap 
tive.  Brawn  v.  H^s^  8  Yea.  570.  If  the  construction  of  the  Master 
of  the  Rolls  is  right,  then  the  testator,  contrary  to  hb  exjvessed  inten* 
tion,  has  made  a  smaller  provision  for  John  than  for  his  other  younger 
children. 

BeiheU  and  W*  M.  JameSy  for  the  residuary  legatees.    The  testator 

contemplates,  first,  a  marriage  with  consent ;  and  secondly,  a  mar* 

.riage  without  consent,  in  wMch  case  there  would  be  no  settlement; 

and  then,  in  case  his  son  dies  unmarried,  he  gives  half  the  fund  over, 

and  leaves  the  other  half  to  fall  into  the  residue. 

[Lord  Cranworth,  L.  J.  Suppose  the  son  bad^  married  without 
consent,  and  had  issue  ?] 

John  would  then  have  had  no  power  of  disposing  of  any  part  of 
the  fund. 

FoUeU  and  Osborne^  for  other  parties,  in  support  of  the  decision 
below. 

RoU  replied. 

The  Lord  Chancellor*  In  this  case  it  is  very  clear,  that  the 
testator  intended,  as  regards  the  20,000/.,  to  make  it  a  portion  for  bis 
son  John,  with  certain  checks  and  provisions,  as  one  minr  assume,  in 
consequence  of  the  want  of  providence  in  that  person.  He  gives  him 
a  life-interest,  but  declares  that  he  shall  not  have  power  to  antidpate. 
With  the  same  view,  he  makes  provision  as  regards  his  marriage, 
having  made  no  absolute  gift  of  the  fund  after  the  death  of  John. 
The  provision  was  this :  *<  Provided  also  that  in  case  my  said  son  shall 
at  any  time  hereafter  manry  with  the  consent  of  my  said  trustees,  &o^ 
then  I  direct  that  the  said  last-mentioned  sum  of  20,000/.  bank  an* 
nulties  (subject  nevertheless  to  the  life-interest  of  my  said  son,  of  and 
in  the  dividends,  interest  and  yearly  produce  thereof)  shall  be  settled 
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for  the  benefit  of  any  woman  with  whom  my  said  son  shall  or  may 
intermarry,  and  the  issue  of  snch  marriage  in  such  manner  as  shall  )fe 
agreed  npon  with  the  concurrence  of  my  said  trostees  or  trastee  for  the 
time  being."  Now,  stopping  there,  there  is  nothing  further  provided 
for  than  a  marriage  with  consent,  and  a  direction  that  thereupon  the 
property  should  b^  settled  as  might  be  agreed  upon.  Then  comes  a 
sentence,  which  in  a  great  measure  must  be  read  as  an  independent 
sentence  :  *<  And  subject  to  the  trusts  to  be  declared  in  any  settlement 
to  be  made  on  the  marriage  of  my  said  son,  or  in  case  none  shall  be 
declared,  then  I  direct  that  the  same  bank  annuities  shall  go  unto 
such  person  or  persons,  &c.,  as  my  said  son  shall  by  his  last  will  ap* 
point."  This  is  in  substance,  ^  If  you  marry  with  consent,  a  certam 
settlement  shall  be  executed ;  subject  to  the  trusts  of  such  settlement} 
or  in  case  none  shall  be  declared,  then  yon  shall  have  the  power  of 
appointing  the  fund  by  your  will."  He  intended  to  put  a  bridle  upon 
his  son  to  prevent  anticipation,  and  further  he  did  not  intend  that  any 
woman  whom  Jiis  son  might  marry  should  enjoy  the  property  unless 
his  trustees  concurred ;  but  he  meant  that  the  issue  should  take,  and, 
subject  thereto,  that  his  son's  power  of  disposition  over  the  fund  should 
remain.  And  though  introducing  so  much  of  the  context,  as  Mr. 
Bethell  suggests,  would  meet  .the  view  of  the  respondents,  yet  if  yoa 
are  not  to  take  the  entire  context,  you  must  introduce  words  in  every 
clause  to  explain  the  meaning ;  but  taking  the  entire  context,  you 
need  not  introduce  any  particular  words.  For  instance,  in  the  clause, 
'<  In  case  none  shall  be  declared,"  you  must  introduce  the  words,  ^<  upon 
such  marriage."  So,  when  you  come  to  the  gift  over,  "  In  case  my 
said  son  shsdl  die  unmarried,  or  having  been  married,  without  leaving 
issue,"  you  must  introduce  the  wbrds  ^^  with  such  consent  as  afore- 
said," otherwise  the  case  provided  for  will  not  at  all  come  into  har« 
mony  with  the  limitations  in  the  supposed  settlement ;  for  it  is  an 
absolute  limitation  over  in  case  he  died,  having  married,  (saying 
nothing  of  consent)  without  leaving  issue,  meaning  issue  living  at  his 
death ;  whereas  the  settlement  would  have  provided  for  issue  which 
had  died  in  his  lifetime ;  so  that  you  must  take  the  whole  context  to 
bring  it  into  a  regular  course  of  settlement,  and  to  explain  the  inten- 
tion. * 

K  the  whole  context  is  taken,  I  see  no  difficulty.  <^  If  my  son  mar- 
ries with  consent,  let  there  be  a  settlement,  and  subject  to  the  trusts 
of  that  settlement,  whatever  they  may  be,  my  son  shall  have  a  power 
of  appointment  by  will."  But  it  is  not  only  subject  to  the  trusts,  but 
^  subject  to  the  trusts  to  be  declared  of  and  concerning  the  bank  an- 
nuities in  any  settlement  to  be  made  on  the  marriage  of  my  son."  K 
it  had  stopped  there,  would  not  that  be  a  gift  over  in  any  event  ?  In 
either  case  he  would  have  had  a  power  of  appointment  by  will ;  so 
that  he  would  have  taken  the  property  without  violence  to  the  will, 
which  provided  what  was  to  be  done  if  he  married  with  consent,  bu^ 
did  not  provide  for  the  wife  or  the  issue,  if  he  married  without  eon  ' 
sent  What  I  conceive  the  testator  intended  was,  that,  in  case  he 
married  without  consent,  the  provision  for  his  wife  and  the  issue  of 
the  marriage,  should  depend  on  his  testamentary-  disposition ;  and,  if 
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Ae  married  with  consent,  and  the  trusts  failed,  tiie  fond  should  still 
be  subject  to  his  disposition.  The  words,  ^4n  case  none  shall  be 
declared,"  make  it  very  difficult  to  say  that  there  was  an  absolute 
trust  declared  to  make  a  settlement,  because,  though  the  first  words 
seem  to  make  it  imperative,  these  latter  words  imply  an  option  in  the 
party,  and  so  substitute  his  will  in  the  place  of  the  direction.  For  tiie 
trustees  might  have  consented  to  a  marriage  with  the  proper  person, 
but  not  have  concurred  in  a  settlement;  and  the  word,  '<  none,''  refers 
to  the  trusts  of  the  settlement  Then,  if  he  married  with  consent,  he 
was  to  have  the  power  of  appointment  It  was  asked  by  one  of.  the 
lords  justices,  what  would  have  been  the  case  if  he  had  manried 
without  consent  and  left  issue  ?  According  to  the  respondents'  argu* 
ment,  the  answer  to  that  must  be,  that  the  issue  would  not  have  been 
entitled ;  that  the  son  would  have  had  no  power  to  provide  for  such 
issue  out  of  the  fond.  When  the  testator  speaks  of  providing  a  lai^ 
portion  for  this  his  favorite  son,  could  it  be  his  intention  to  cut  him 
down  to  a  life-interest  and  to  leave  his  family  destitute?  It  is  per* 
fectly  clear  that  such  was  not  his  intention,  but  that  he  intended,  in 
all  events,  to  give  him  a  testamentary  power  over  the  fund.  The 
words,  "  in  case  none  shall  be  declared,"  may  apply  as  well  to  an 
absence  of  any  declaration  of  trusts  as  to  a  defective  dedaratioA 
How  is  this  then  assisted  by  the  following  proviso  ?  ^  Provided,  also, 
that  in  case  my  said  son  shall  die  unmainea,  or  having  been  married, 
without  leaving  issue,  and  without  having  exercised  the  power  of 
appointment  I  have  h^by  given  to  him,"  he  directs  his  trustees  to 
stand  possessed  of  the  10,000/.  for  the  other  younger  children.  If 
you  read  this  as  an  independent  sentence,  and  read  die  rest  as-  alter> 
native,  but  not  altogether  unconnected  with  it,  it  is  very  difficult  to 
explain  the  will,  and  to  say  what  is  the  meaning  of  the  words  ^  with* 
out  having  been  married ; "  but  if  we  admit  the  construction  of  those 
who  claim  over,  then  we  must  take  the  whole  context  as  bearing  on 
each  particular  disposition.  Where  is  the  difficulty  ?  In  Wilson  v. 
Eden,  yesterday,  in  the  House  of  Lords,  there  was  a  dause  of  tUs 
sort :  —  after  a  limitation  to  the  daughter  for  life,  with  remainder  to 
her  issue  in  tail :  <<and  in  case  my  daughter  shall  have  no  issue  male 
of  her  body  living  at  her  death,  or  no  such  issue  male  as  shall  be 
entitled  by  the  true  meaning  of  this  my  will,  then,  and  in  either  of 
those  cases,  I  devise  all  my  said  real  estates  to  my  granddaughters, 
living  at  my  daughter's  death."  It  had  been  decided  in  the  Ckiuit  of 
Exchequer  (1  Exch.  Rep.  772 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Exch.  221,) 
that  there  the  whole  sentence  applied  to  the  second  alternative.  The 
Court  of  Queen's  Bench  (19  Law  J.  Rep.  (n.  s.)  Q.  B.  104)  held  that 
you  could  not  import  the  words,  and  they  read  the  second  clause  as 
an  independent  clause,  and  so  the  gift  over  took  effect  The  House  of 
Lords  came  to  a  conclusion,  as  to  the  construction,  in  accordance  with 
*the  Court  of  Exchequer,  and  considered  that  the  whole  of  the  daose 
governed  both  events,  and  that  therefore  it  was  really  the  same  as  if  the 
words  *<  or  no  such  issue  male  as  shall  be  entitied  under  this  ray  will," 
had  been  specified  in  the  first  part  Now,  that  construction  would 
enable  this  opurt,  upon  the  context  of  this  will,  to  read  this  clause  in  this 
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way :  —  <*  Provided  also,  and  my  will  is,  that  in  q^se  my  son  shall  die 
tmmarried,  or  having  married,  without  leaving  issue,  and  without  hav* 
ing  exercised  the  power  of  appointment,  I  give  10,000^  over."  That 
makes  the  will  sensible,  and  shows  that  in  the  previous  part  of  it,  he 
meant  to  give  him  a  power  of  appointment.  The  first  part  is  a  gift 
over  of  a  power  to  the  son  in  all  events,  and  this  construction  makes 
the  subsequent  part  exactly  harmonize  with  that  *^  In  case  my  son 
dies  unmarried,  or  having  married,  without  leaving  issue,  and  not 
having  exercised  the  power,"  (the  power  as  I  have  shown  arising  in 
each  case,)  <<  then  this  10/)002.  shall  go  over."  I  do  not  understand 
why  he  exercised  his  power  only  as  to  10,000/.,  but  I  suppose  it  was 
considered  that  a  gift  arose  to  him,  by  way  of  implication,  of  the 
10,000/.,  and  the  remainder  was  given  over.  There  is  nothing,  how- 
ever, in  the  will  to  justify  such  a  construction.  With  the  greatest 
deference  to  the  learned  judge  below,  the  conclusion  I  have  come  to 
is  satisfactory  to  my  own  mind,  and  I  have  the  concunence  th^ein  of 
my  lords  justices ;  and  in  arriving  at  that  conclusion,  it  is  satisfac- 
tory to  know  that  we  are  thereby  executing  the  manifest  intention  of 
the  testator.  The  order,  thelrefore,  will  be  reversed ;  and  tiiere  will 
be  a  declaration  that  in  the  events  which  have  happened,  John  had  a 
sufficient  power  to  dispose  of  the  fund,  and  that  it  was  well  disposed 
of  by  his  wilL 
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November  5  and  8 ;  December  2, 1852. 

Contract  —  Principal  and  Agent  —  Deed  —  Recital — Eindence. 

R.,  after  some  negotiationa,  contracted  with  the  assignees  of  Messrs.  E.,  for  the  purchase  of 
certain  claims  of  the  bankrupts  against  the  estate  of  G.  F.  B.  He  represented  that  he 
acted  on  behalf  of  himself  and  M.,  who  was  clearly  cognizant  of  the  negotiations  and  con- 
tract. Several  documents  passed  between  the  parties,  and  finally  a  draft  of  a  deed  was 
prepared,  which  recited  that  the  contract  was  a  joint  purchase  bv  B.  and  M.  This  was 
submitted  to  M.,  who  approved  of  it ;  and  at  that  time,  he  was  willing  to  adopt  the  con- 
tract, but  subsequently,  upon  an  alteration  of  circumstances,  M.  objected  to  the  contract, 
and  refused  to  join  in  the  purchase : — 

Eddy  that  there  was  no  evidence  that  M.  had  entered  into  any  agreement,  or  that  R.  acted 
as  his  agent ;  and  that  the  recital  of  an  agreement  in  a  document  intended  to  be  executed, 
would  not  bind  a  party  who  had  done  nothing  to  recognize  it,  though  at  one  time  it  was 
apparent  that  he  was  willing  to  execute  it,  and  the  bill  was  dismissed  against  M.,  with 
costs;  but  as  B.  admitted  the  plaintiff's  case,  a  decree  was  made  against  him^dthoat 
costs. 

This  suit  was  instituted  by  Isaac  Foligno,  Zadok  Aaron  Jessel, 
William  Quilter,  and  Edward  Edwards,  the  assignees  of  Messrs. 
Emanuel,  Brothers,  for  the  speeific  performance  of  a  contract  alleged 
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to  have  been  enteic^d  into  with  them  by  the  defendants,  Charles 
Martin  and  Samuel  Sextus  Ritchie,  for  the  parcbase  of  certain  daiins 
which  the  bankrupts  were  entitled  to  sustain  against  the  estate  of 
George  Frederick  Blogg,  deceased. 

In  the  years  1844  and  1845,  before  the  bankruptcy  of  Messrs. 
Emanuel,  Brothers,  three  acceptances,  amounting  together  to  7,480^, 
were  given  by  the  bankrupts  for  the  benefit  of  the  firm  of  Blogg  & 
Co.     The  first  of  these  acceptances,  amounting  to  2,640/.,  was  paid 
by  the  bankrupts  at  maturity,  before  their  bankruptcy.    In  1846^ 
George  Frederick  Blogg  died.    His  widow,  Frances  Catherine  Blogg 
obtained  letters  of  administration  of  his  estate,  and  C.  Martin  was 
her  surety  in  the  administration  bond  then  entered  into.     In  January, 
1846,  Messrs.  Emanuel,  Brothers,  became  bankrupt,  and  shortly  after- 
wards, the  two  remaining  bills  for  2,000/.  and  2,840/.  having  become 
due,  were  presented  for  payment,  and  dishonored,  and  the  amount 
proved  against  the  estate  of  the  bankrupts.    In  March,  1847,  the 
present  plaintiff  filed  a  bill  on  behalf  of  themselves  and  the  other 
creditors  of  Creorge  Frederick  Blogg,  for  the  administration  of  his 
estate  and  the  repayment  of  the  sums  paid  by  the  bankrupts,  and  £» 
indemnity  against  the  outstanding  liabilities.    The  defendants  to  that 
suit  were  Mrs.  Blogg,  his  administratrix,  Lyon  Samuel,  his  surviving 
partner,  and  Charles  Martin,  the  defendant  to  this  suit    In  February, 
1849,  a  decree  was  made  in  that  suit  which  contained  directions  to  the 
Master  to  make  certain  special  inquiries;  in  other  respects,  it  was  the 
usual  administration  decree.    Under  it,  on  the  22d  of  February,  1851, 
a  receiver  of  the  outstanding  estate  of  Greorge  Frederick  Blogg  was 
appointed.     After  various  communications  respecting  a  compromise, 
Mr.  Cole,  the  solicitor  of  the  assignees,  returned  a  memorandum,  in 
writing,  of  the  proposed  heads  which  had  been  altered  by  him,  to  this 
effect :  —  <<  The   plaintiffs  (the  assignees    of   Emanuel,    Brothers,) 
agree  to  sell  to  Mr.  Ritchie,  of  Houndsditch,  who  agrees  to  purchase 
the  debt  due  to  them  from  the  estate  of  George  Blogg,  deceased,  as 
a  member  of  the  firm  of  Blogg,  Samuel  &  Emanuel,  and  sought  to 
be  enforced  by  these  suits,  and  all  their  claims  of  every  descriptioii 
upon  the  estate,  in  consideration  of  1,500/*,  to  be  paid  by  Mr.  Ritchie 
to  the  assignees,  and  the  further  sum  of  150/.  to  be  paid  by  Mr. 
Ritchie,  in  respect  of  the  plaintifis'  costs  of  the  suit  of  Foligno  v. 
Bloggj  incurred  between  the  12th  of  March,  1849,  and  the  13th  of 
December,  1850,  such  two  sums  of  1,500/.  and  150/.,  making  together 
1,650/.    An  assignment  is  to  be  forthwith  prepared  and  executed  from 
the  plaintiffs  (the  assignees)  to  Mr.  Ritchie,  of  the  debt  and  claims 
agreM  to  be  sold  to  him  by  the  preceding  article,  such  assignment  to 
be  prepared  by  and  at  the  expense  of  Mr.  Ritchie,  and  the  form  there- 
of respectively  tp  be  settled  by  Mr.  Selwyn  and  Mr.  H.  Cole,  in  case 
of  the  parties  differing  about  the  same.    No  further  proceedings  are 
to  be  tal(en  in  the  suit  by  the  receiver  or  by  any  other  party,  except  for 
giving  effect  to  the  present  agreement,  and  the  plaintiffs  bear  their 
own  costs  incurred  to  this  time  up  to  the  completion  of  the  present 
purchase.     If  any  creditor  of  the  said  Greorge  Blogg,  other  than 
the  plaintiffs,  should  take  any  {nroceedings  in  this  suit,  with  a  view  to 
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enforee  any  debt  or  debts  dae  to  such  creditors,  then  Mr.  Ritchie  is 
to  be  at  liberty  to  prove  the  debt  and  claims  hereby  agreed  to  be  par- 
chased  by  him,  and  to  carry  on  and  prosecute  such  proofs  in  the 
names  of  the  plaintiffs,  in  such  sort,  way,  and  manner,  and  so  that 
he,  Mr/Ritchie>may  have  the  full  benefit  thereof;  and  the  plaintiffs 
are  to  render  every  assistance  to  Mr.  Ritchie  in  so  doing.  But,  never- 
theless, Mr.  Ritchie  is  to  indemnify  the  plaintiffs  from  all  costs  and 
expenses  to  be  occasioned  by  his  carrying  on  and  prosecuting  such 
proof  in  their  name." 

The  plaintiffs  said  that  Mi.  Ritchie  entered  into  this  agreement  on 
behalf  of  himself  and  C.  Martin;  and  that  if  C.  Martin  did  not 
sanction  it  beforehand,  he  subsequently  recognized  and  adopted  S.  8. 
Ritchie  as  his  agent,  and  ratified  and  adopted  the  agreement ;  and 
that  such  agreement  was  recited  in  a  deed  of  assignment,  afterwards 
prepared  and  engrossed.  Charles  Martin  denied  that  8.  8.  Ritchie 
had  any  aufhority  from  him  to  enter  into  any  such  agreement ;  and 
he  denied  that  he  subsequently  adopted  or  confirmed  that  or  any 
other  agreement.  The  facts  relied  upon  by  the  plaintiffs,  were,  that 
in  the  years  1849  and  1850,  C.  Martin  proposed  to  the  assignees  a 
compromise  of  the  suit  of  Foliffno  v.  Blog^^  and  for  that  purpose  to 
purchase  their  claim  in  that  suit  for  1,200/.,  to  be  paid  by  four  accept* 
ances  of  300/.  each,  at  three,  six,  nine,  and  twelve  months'  date. 
This  proposal  the  assignees  rejected,  being  resolved  not  to  enter  into 
any  agreement  for  the  sale  of  their  claim,  except  for  ready  money. 
Several  communications  and  negotiations  took  place  between  Mr. 
Martin  aind  his  solicitor,  on  the  one  side,  and  Mr.  Cole,  the  solicitor 
of  the  assignees,  on  the  other.  Messrs.  8tevens  &  Satchell,  through- 
out the  transactions  in  question  in  this  suit,  were  the  solicitors  of 
•Messrs.  Ritchie  and  Martin.  These  negotiations  on  the  part  of  C. 
Martin  ended  in  nothing.  On  the  24th  of  December,  1850,  Messrs. 
Stevens  &  Satchell  wrote  a  letter  to  S.  S.  Ritchie  to  this  effect :  — 
<^  Herewith  we  send  you  a  sketch  of  heads  of  compromise.  Perhaps 
it  may  be  as  well  we  should  consider  it  together,  before  you  show  it 
to  Mr.  Quilter.  We  also  send  draft  heads  of  a  partnership  deed  for 
you,  in  which  we  have  assumed  that  you  will  be  paid  a  premium.'' 

In  January,  1851,  Mr.  Ritchie  himself,  for  the  first  time,  made  pro- 
posals for  a  compromise  to  Mr.  Cole,  who  acted  on  behalf  of  the 
assignees.  In  the  same  month,  the  written  paper,  containing  the 
heads  of  a  proposal  to  purchase  this  claim,  was  sent  to  Mr.  Cole  by 
the  solicitor  of  the  defendant,  and  Mr.  Cole,  in  his  evidence,  expressly 
stated  that  S.  S.  Ritchie  said  that  he  acted  on  behalf  of  C.  Martin 
as  well  as  himself,  which  statement  Mr.  Cole  believed  to  be  correct. 
In  the  meantime,  the  matter  being  delayed,  Mr.  Cole  resolved  to  pro- 
secute the  suit  and  to  take  out  a  warrant  to  proceed  before  the 
Master.  In  consequence  of  this,  Ritchie  wrote  to  Mr.  Cole  a  letter 
of  the  18th  of  February,  1851,  which  confirmed  his  evidence,  and 
was  to  this  effect :  ^'  I  have  so  far  arranged  the  compromise  between 
C.  Martin  and  myself,  that  he  has  agreed  to  pay  the  money,  namely, 
1,500/.  in  cash,  and  150/.  for  your  costs,  as  soon  as  the  form  of  com- 
promise is  agreed  to.    He  is  to  see  Mr.  Satdiell  about  that  immedi- 
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atelyi  and  no  doubt  the  whole  affair  will  be  settled  this  week.^ 
Thereupon  Mr.  Cole  suspended  the  proceedings  in  the  suit.  Oa 
the  22d  of  February,  1851,  he  returned  the  memorandum  of  agree- 
ment, altered  in  the  form  already  stated,  to  Messrs.  Stevens  6^ 
Satchell.  On  the  10th  of  April,  1851,  Messrs.  Stevens  &  Satchdl 
sent  to  Mr.  Cole  the  draft  of  the  proposed  assignment,  and  some 
complaint  being  made  by  them  about  the  delay  in  receiving  the  ea* 
grossment,  on  the  Ist  of  May,  1851,  Messrs.  Stevens  &  Satchell 
wrote  to  Mr.  Cole  a  letter  to  this  effect : — ^  Foligno  v.  Blogg.  The 
reason  why  you  have  not  received  the  engrossment  (which  is  nearly 
ready)  is,  that  Mr.  Martin  wished  to  have  the  draft  to  look  over,  and 
has  not  yet  returned  it  to  us ;  but  we  trust  to  have  it  back  to-morrow. 
We  have  called  several  times  without  finding  him  at  home."  And 
on  the  following  day  the  engrossment  was  sent  by  them  to  Mr.  Cole. 
It  was  duly  executed  by  the  plaintiffs,  and  waa  retained  by  Mr.  Cole 
only  till  the  money  should  be  paid.  The  assignment  so  prepared  re- 
cited the  history  of  the  liability  incurred  by  the  bankrupts,  and  of  the 
suit  of  Foligno  v.  Bloggy  and  the  proceedings  in  it,  and  it  then  con- 
tained this  recital: — ^^  Whereas  Charles  Martin  and  Samuel  ISextos 
Ritchie  have  agreed  with  Isaac  Foligno,  Zadok  Aaron  Jessel,  William 
Quilter,  and  Edward  Edwards,  for  the  absolute  purchase  of  the  seve- 
ral debts  or  sums  of  money  hereinbefore  mentioned,  and  all  interest 
thereon,  and  all  sums  of  money  now  due  or  payable,  or  hereafter  to 
become  due  or  payable,  to  Isaac  Foligno,  Zadok  Aaron  Jessel,  Wil- 
liam Quilter,  and  Edward  Edwards,  on  account  of  the  costs  of  the 
suits,  or  either  of  them,  and  all  other,  if  any,  the  claims  and  de- 
mands of  Isaac  Foligno,  Zadok  Aaron  Jessel,  William  Quilter, 
and  Edward  Edwards,  upon  the  estate  of  George  Frederick  Blogg, 
or  Frances  Catherine  Blogg,  or  the  copartnership  firms  of  Blogg* 
&  Martin,  and  Blogg  &  Co.,  or  either  of  such  firms,  or  any  part- 
ner or  partners  for  either  of  such  firms ;  and  it  has  been  agreed 
that  the  consideration  for  such  purchase  shall  be  the  sum  of  1,500^ 
to  be  paid  by  Charles  Martin  and  Samuel  Sextus  Ritchie  into 
the  ]@ank  of  England,  in  the  name  and  with  the  privity  of  the 
Accountant  of  the  Court  of  Bankruptcy,  to  the  credit  of  the  estate 
of  Michael  Emanuel  and  Henry  Emanuel,  bankrupts,  and  the  further 
sum  of  150/.  to  be  paid  by  Charles  Martin  and  Samuel  Sextus  Ritchie 
to  Messrs.  John  and  Charles  Nicholas  Cole,  the  solicitors  for  the 
assignees  of  Michael  Emanuel  and  Henry  Emanuel,  in  respect  of 
certain  costs  incurred  by  the  plaintiffs  in  the  second  suit  of  Foiigno 
V.  Bloffgj  between  the  12th  of  March,  1849,  and  the  13th  of  Decem- 
ber, 1850,  such  sums  of  1,500/.  and  150/.,  making  together  the  sum 
of  1,650/. ;  and  upon  the  treaty  for  such  purchase,  it  was  agreed  that 
the  several  parties  thereto  should  respectively  enter  into  the  cove- 
nants hereinafter  contained." 

The  deed  then  contained  the  usual  operative  part,  by  which  the 
assignees  conveyed  all  the  principal  sums  claimed  to  be  owing  to 
them,  and  all  interest  to  accrue  due  thereon,  and  all  the  sums  of 
money  then  or  thereafter  payable  to  the  plaintiiis,  or  on  account  of 
the  costs  of  the  suit,  and  all  other  claims  and  dividends  whatsoever) 
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of  the  plaintiffs  or  of  the  bankrupts,  in  respect  of  the  bills  of  ex- 
change against  the  estate  and  effects  of  George  Frederick  Blogg, 
deceased,  or  Frances  C.  Blogg,  or  the  copartnership  firms  of  Blogg 
&  Martin,  and  Blogg  &  Co.,  and  all  their  right,  title,  and  interest  in 
respect  of  the  premises ;  and  the  deed  created  C.  Martin  and  S.  S. 
Bitchie  the  attorneys  of  the  plaintiffs  for  those  purposes ;  and  the 
deed  also  contained  a  covenant  by  C.  Martin  to  indemnify  the  plain- 
tiffs against  any  costs  to  be  incurred  in  the  further  prosecution  of  the 
suit  « 

S.  8.  Ritchie  admitted  the  contract,  and  his  liability  to  complete  it. 

Charles  Martin  denied  that  he  entered  into  any  contract  whatever ; 
but  if  the  court  should  be  against  him  on  that  point,  he  submitted 
that  the  contract  was  such  that  this  court  would  not  decree  a  specific 
performance  of  it ;  and  he  objected  also,  on  the  ground  of  champerty, 
and  contended  that  the  agreement,  of  which  the  plaintiffs  sought  the 
specific  performance,  was  a  contract  to  purchase  a  suit. 

jR.  Palmer  and  Colej  for  the  plaintiffs,  Isaac  Foligno,  Zadok  Aaron 
Jessel,  William  Quilter,  and  Edward  Edwards.  As  to  specific  per- 
formance—  AdderUy  v.  Dixon,  1  Sim.  &  8.  607;  Webb  v.  Tlie  Direct 
London  and  Portsmouth  Railway  Company ,  1  De  Gex,  M.  &  6.  528 ; 
s.  c.  9  Eng.  B«p.  249;  Stuart  v.  The  London  and  North-Western 
Railway  Chmpany,  21  Law  J.  Bep.  (n.  s.^  Cbanc  450 ;  s.  c.  11  Eng. 
Bep.  112. 

As  to  maintenance  -—  Hartley  v.  Russell,  2  8im.  &  8. 244 ;  Hunter 
V.  Darnel,  4  Hare,*420 ;  Harrington  v.  Lot^,  2  Myl.  &  K.  591. 

Roupell  and  Seltvyn,  for  Charles  Martin. 

Hardy,  for  Samuel  Sextus  Ritchie. 

The  Master  op  the  Rolls.  The  agreement,  which  is  recited  in 
the  deed,  is,  in  fact,  the  agreement  of  which  this  bill  prays  specific 
performance.  The  draft  of  this  deed,  previous  to  its  being  engrossed, 
was  submitted  to  Charles  Martin,  and  was  approved  by  him.  This 
conclusively  shows,  whatever  may  be  the  value  of  the  fact,  that,  at 
tbat  time,  at  least,  C.  Martin  was  willing  to  execute  that  deed,  and 
to  enter  into  the  covenants  there  expressed.  The  events  which  occur- 
red subsequently  to  the  transmission  of  the  engrossment  by  Messrs* 
Stevens  &  Satchell  to  the  assignees  are  not  material  to  be  referred  to. 
They  consist  principally  of  applications  on  the  part  of  the  assignees 
to  have  the  money  paid  and  the  matter  completed :  these  are  met  by 
excuses  and  delays,  and  finally  by  a  refusal  to  complete  the  contract 
They  throw  little  light  upon  the  previous  transactions,  although  they 
may  to  some  extent  explain  why  Mr.  Martin  had  changed  his  mind, 
and  become  unwilling  to  enter  into  the  engagements  which  he  was 
shortly  before  willing  to  perform. 

The  guestions  I  have  to  decide  are,  whether  the  circumstances 
establish  the  fact  that  C.  Martin  has  entered  into  any  contract ;  and  if 
they  do,  whether  this  court  will  enforce  the  specific  performance  of  it 
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For  the  purpose  of  determining  the  first  question,  it  is  mftterial  to 
consider  which  is  th^  contract  to  be  specifically  performed.  Is  it  the 
agreement  stated  in  the  memorandum  of  the  22d  of  February,  1851; 
or,  if  they  are  not  identical,  is  it  the  agieement  recited  in  the  deed  of 
assignment  of  the  May  following  ?  The  evidence  does  not  satisfy  me 
that  C.  Martin  either  authorized  S.  S.  Ritchie  to  enter  into  the  agree- 
ment of  the  22d  of  February,  1851,  on  his  behalf,  or  that  he  afterwards 
ratified  or  adopted  it,  unless  his  conduct  respecting  the  deed  of  May, 
1851,  has  th#t  efiect.  It  is  no  doubt  proved  that  S.  S.  Ritchie  told 
Mr.  Cole  that  he  did  enter  into  that  agreement  on  behalf  of  himself 
and  Martin,  and  that  Mr.  Cole  believed  that  statement  to  be  correct; 
but  that  alone  will  not  establish  the  truth  of  Mr.  Ritchie's  assertion* 
The  only  facts  to  support  that  are,  that  when  the  draft  of  the  deed 
was  prepared,  it  was  submitted  to  C.  Martin,  and  was  perused  and  ap- 
proved by  him.  This  deed,  however,  contains  no  statement  or  recital 
that  S.  S.  Ritchie  had  entered  into  the  agreement  of  February,  1851, 
On  behalf  of  himself  and  C.  Martin  ;  if  it  had  contained  such  a  state- 
ment, which  had  been  acceded  to  by  C.  Martin,  it  might  have  gone 
far  to  confirm  the  statements  made  by  S.  S.  Ritchie  when  he  entered 
into  that  agreement;  the  recital  is  not  that  S.  S.  Ritchie,  on  behalf  of 
C.  Martin,  had  agreed,  but  that  both  had  agreed  to  the  purchase  oa 
the  terms  after  mentioned.  This  is  a  common  recital  in  cases  where 
the  deed  itself  is,  and  is  intended  to  be,  the  onlv  binding  document 
between  the  parties ;  and,  if  that  be  the  true  explanation  of  this  reci- 
tal, until  the  deed  was  executed,  it  will  have  no  effect  in  binding  the 
defendant,  C.  Martin,  although  it  be  true  that  he  Vas,  in  April  and 
May,  1851,  willing  to  enter  into  such  an  agreement  as  is  contained  in 
that  deed.  The  account  which  Mr.  Satchell,  the  solicitor  of  C.  Mar- 
tin, gives  of  the  transaction  is  to  this  effect:  "  During  the  year  1850 
I  ac^d  as  the  solicitor  and  professional  adviser  of  both  the  defendants. 
In  or  about  the  month  of  December  in  that  year  a  negotiation  or 
treaty  was  opened  by  8.  S.  Ritchie,  for  the  purchase  ot  the  claims 
and  demands  of  the  plaintiffs,  which  formed  the  subject  of  a  suit  of 
Foligno  V.  Blogg.  Such  negotiation  or  treaty  was  opened  and  car- 
ried on  by  Samuel  S.  Ritchie  in  his  own  name  and  on  his  own  behalf, 
and  by  WilliamQuilter,  on  behalf  of  the  assignees,  together  with  their 
solicitor,  Mr*  C.  N.  Cole.  Subsequently  thereto,  and  about  the  end 
of  March  in  the  year  1851,  an  agreement  was  entered  into  by  Samuel 
S.  Ritchie,  for  such  purchase.  The  terms  of  such  agreement  were 
reduced  into  writing  by  me  on  his  behalf  and  as  his  solicitor.  The 
first  draft  was  prepared  by  me  on  the  24th  of  December,  1850.  It  was 
entitled,  ^Foligno  v.  BU^gj —  Heads  of  proposed  compromise.'  In  so 
doing  I  acted  on  the  instructions  of  Samuel  S.  Ritchie ;  and  after  I 
had  prepared  the  draft-agreement,  I  forwarded  a  fair  copy  to  Samuel 
S.  Ritchie,  and  had  several  interviews  with  him,  at  one  of  which  he 
requested  that  some  alterations  might  be  made.  This  was  accordingly 
done,  and  a  fair  copy  of  the  agreement,  as  altered,  was  given  1^ 
me  to  Samuel  S.  Ritchie,  about  the  28th  of  December,  1850.  Charles 
Martin  was  not  a  party  to,, or  in  any  way  conceded  or  interested 
in,  the  negotiation  or  treaty,  and  he  did  not,  nor  (so  far  as  I  know  or 
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have  any  reason  to  bdieve)  did  any  person  or  persons,  bv  his  direotioni 
or  acting  nnder  his  instructions)  have  any  communication  relative  to 
the  purchase  with  the  plaintiffs,  or  any  or  either  of  them,  or  with  any 
person  or  persons  acting  on  their  or  rither  of  their  behalf,  nor  was  the 
agreement  signed  by  C.  Martin,  or  by  any  person  lawfully  authorized 
thereunto  by  him."  In  a  subsequent  part  of  his  evidence  he  says,  0. 
Martin  ''was  made  a  party  and  his  name  inserted  in  the  deed  of  as- 
signment under  the  following  dicumstances,  namely,  after  be  had 
agreed  to  advance  part  of  the  purchase*money,  as  just  mentioned,  and 
before  the  deed  of  assignment  had  been  prepared,  several  interviews 
took  place  in  my  pieseace  between  8.  8.  Ritchie  and  C.  Martin,  to 
consider  in  what  way  and  on  what  terms  the  claims  and  demands 
should  be  held  bv  8.  8.  Ritchie.  At  one  of  these  interviews,  C.  Mar* 
tin  expressed  a  desire  that  the  said  claims  and  demands  should  be  as- 
signed to  8.  8.  Ritchie,  in  such  a  manner  that  be  might  not  be  able 
to  deal  with  the  same  without  C.  Martin's  sanction,  because  they 
included  the  right  of  suing  8tephen  Goldner,  then  resident  in  Molda- 
via, for  sums  of  money  amounting  to  several  thousands  of  pounds, 
owing  by  him  to  the  estate  of  G.  F.  Blogg ;  and  C.  Martin  was  desirous 
that  this  debt  should  neither  be  released  on  the  one  hand  nor  impru- 
dently enforced  on  the  <rther,  but  riiould  be  dealt  with  in  such  way  as 
might  be  most  for  the  benefit  and  protection  of  Mrs.  F.  C.  Biogg  and 
her  infant  children.  8.  8.  Ritchie  objected  to  his  being  restrained  in 
the  manner  proposed  by  Chcffles  Martin,  and  wished  to  have  the 
claims  and  demands  assigned  to  himself  without  any  trust  or  restric- 
tion being  imposed  upon  him,  but  C.  Martin  would  not  agree  to  this, 
and  the  discussion  terminated  without  any  agreement  being  come  to 
between  Charles  Martin  and  8amuel  8.  Ritchie,  and  under  the  un- 
derstanding that  the  subject  was  to  undergo  further  consideration.  In 
the  course  of  a  day  or  two  after  the  last  of  these  interviews,  8.  8.  Rit- 
chie called  upon  me  and  stated  that  he  wished  to  complete  his  pui^ 
chase  of  the  claims  and  demands,  and  as  he  and  C.  Martin  could  not 
at  present  agree  as  to  the  power  that  he,  8.  8.  Ritchie,  was  to  have 
over  the  claims  and  demands,  he  thought  it  would  be  better  to  kt  the 
same  be  assigned  unto  himself  and  C.  Martin  jointiy,  as  a  temporary 
measure,  until  the  question  under  consideration  at  their  recent  inter- 
views could  be  settied.  8.  8.  Ritchie  accordingly  instructed  me  to 
have  the  assignment  prepared  in  the  joint  names  of  Charles  Martin 
and  himself,  and  the  assignment  was  prepared  in  that  manner,  and 
sent  to  C.  N.  Cole  for  perusal,  on  behalf  of  the  plaintiffs,  before  Charles 
Martin  saw  the  draft,  or  (so  far  as  I  know  or  believe)  knew  that 
his  name  was  inserted  therein."  Then  there  is  another  statement, 
which  I  do  not  think  it  material  to  read,  virith  respect  to  Mr.  Martinis 
intentions.  I  cannot,  upon  this  evidence,  come  to  the  conclusion  that 
C.  Martin  authorized  8.  8.  Ritchie  to  conclude  any  agreement  for  him ; 
neither  can  the  approval  by  C.  Martin  of  the  draft  of  the  deed  amount 
to  a  sanction  of  the  agreement  entered  into  by  8. 8.  Ritchie  originally. 
That  which  8^  8.  Ritchie  said  he  was  proposing,  on  behalf  of  Martin 
and  himself,  was  the  memorandum  al  agreement,  which  was  after- 
wards altered  into  the  memorandum  of  Fdkiruary,  16S1.  Bj  this  Sxst 
VOL.  xvii.  41 
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memorandom)  the  payments  were  to  be  made  by  two  acoeptances  of 
G.  Martin  and  two  of  S.  Goldner*  This  was  altered  by  the  assigneesi 
who  refused  to  take  any  thing  bat  money.  There  is  no  evidence  to 
show  that  the  defendant  C.  Martin  saw  and  approved  of  this  altera- 
tion, even  though  is  should  be  believed  that  he  authorized  S.  S.  Rtt> 
chie  to  open  the  negotiation  as  proposed.  The  agreement  introduced 
in  the  deed  of  May,  1851,  is  a  different  and  distinct  agreement  from 
that  which  the  defendant  S.  S.  Ritchie  told  Mr.  Cole  he  was  authorized 
to  make  on  behalf  of  C.  Martin  ahd  himself.  •!  am  of  opinion,  there- 
fore^ that  the  defendant  C.  Martin  is  not  shown  to  have  entered  into, 
either  by  himself  or  his  agent,  the  agreement  mentioned  in  the  me- 
morandum of  February,  1851. 

What  evidence  then  is  there  of  C.  Martin  having  entered  into 
the  agreement  stated  in  the  deed  of  May,  1851  ?  That  he  was  will- 
ing or  desirous  to  enter  into  such  an  agreement  is  dear ;  that  he  did 
so  is  not  supported  by  any  evidence.  It  is  obvious  that  the  deed, 
standing  by  itself,  and  the  fact  connected  with  it,  namely,  the  settling 
the  draft,  containing  this  recital,  cannot  have  this  effect  If  it  were 
held  to  dp  so,  it  would  be  to  give  the  same  effect  in  equity  to  the  set- 
tling and  approving  of  the  draft  of  a  deed  as  that  which  would  arise 
from  the  actual  execution  of  it,  except  so  far  as  any  question  might 
arise  on  the  Statute  of  Frauds.  A  man  may,  however,  be  willing  to 
enter  into  a  purchase,  and  even  settle  the  terms  of  the  deed  by  which 
it  shall  be  effected,  without  entering  into  a  contract  to  that  effect,  and 
he  Ivill  not  be  bound  to  complete  the  purchase  if  he  have  not  execu- 
ted the  deed,  or  done  any  act,  other  than  that  of  settling  the  draft, 
which  can  be  construed  into  entering  into  such  a  contract 

The  recital  in  the  deed  was  either  the  mere  formal  recital  that  the 
parties  to  a  deed  bad  agreed  to  do  what  was  therein  expressed,  or  it 
was  the  recital  of  some  previous  act  done  before  the  draft  was  pre- 
pared ;  if  it  were  the  former,  it  needs  nothing  more  than  that  the  par- 
ties to  the  deed  do  thereby  agree  to  do  that  which  is  therein  ex- 
{»essed,  and  it  binds  no  one  till  the  deed  be  actually  execttted.  If 
this  recital  was  something  more,  and  referred  to  some  previous  agree* 
ment,  it  must  have  referred  either  to  the  agreement  mentioned  in  the 
memorandum  of  February,  1851,  or  to  some  other  agreement  •! 
have  already  stated  that  if  it  were  intended  to  refer  to  the  agreement 
mentioned  in  the  memorandum  of  February,  1851,  it  was  inaccurate : 
that  it  did  not  accurately  describe  it,  and  that  it  would  be  a  violation 
of  language  to  say  that  it  can  be  treated  as  any  admission  by  C. 
Martin,  that  S.  8.  Ritchie  had  authority  to  enter  into  a  contract  on 
his  behalf.  It  it  were  intended  to  refer  to  any  agreement  other  than 
that  of  February,  1861,  there  is  no  evidence  in  the  cause  respecting, 
or  even  in  allusion  to,  any  other  agreement  between  the  defendant 
C.  Martin  and  the  assignees  in  the  whole  transaction,    i 

I  must  also  observe  that  there  are  various  circumstances  which  sup* 
port  the  view  of  the  case  put  forth  by  C.  Martin  in  his  answer,  and 
supported  by  the  evidence  of  his  solicitor,  Mr.  SatchelL  In  the  first 
place,  though  Mr.  Cole  says  that  8.  8.  Ritchie  assured  him  he  had 
Mr.  Martin's  authority  to  enter  into  the  contract,  he  admits  Mr« 
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Ritohie  stated  that  part  of  the  mon^  was  to  be  obtained  from  C. 
Martin,  aad  part  from  other  persons :  this  strongly  supports  the  ease 
that  though  C.  Martin  was  to  find  the  money,  which  was  to  be  se- 
cured to  him  by  the  deed,  be  was  not  a  party  to  the  contract ;  it  is 
one  thing  to  lend  a  man  money  to  enable  him  to  enter  into  a  treaty 
for  a  purchase,  and  another  and  a  different  thing  to  enter  into  a  con- 
tract for  the  purchase  itself.  In  addition  to  this,  it  is  to  be  observed 
that  when  Aur.  Ck>le  alters  the  memorandum  of  agreement,  he  does 
not  do  so  to  make  it  either  a  contract  by  C.  Martin  personally,  or  by 
S.  S.  Ritchie  on  behalf  of  himself  and  C.  Martin. 

I  am  of  opinion,  therefore,  that  the  plaintif&  have  frdled  in  making 
out  that  C  Martin  entered  into  any  agreement,  either  by  his  agent 
or  by  himself  personally,  to  the  effect  insisted  upon  by  the  bill.  It 
becomes  unnecessary,  therefore,  t6  consider  the  ulterior  points ;  and 
as  the  case  against  C.  Martin  fails,  the  bill  must  be  dismissed,  as 
against  him,  with  costs ;  but  the  plaintifb  are,  I  think,  entitled  to  a 
decree  against  S.  S.  Ritchie,  who  admits  their  case,  but  without  costs, 
as  he  seems  never  to  have  <Usputed  that  right  on  behalf  of  the  plain- 
tiffs. 


Ex  parte  Woolmer,  In  re  The  Direct  Exeter,  Plymouth  and 

Devonport   Railway  Company.^ 

Jaatuoy  S7, 1863. 

Company —  Windit^^p  Acts —  Official  Manager — Appeal  from  the 

Master —  Costs. 


„  t  ivere  taken  in  the  Mutei^B  office  hy  the  official  manager,  npon  which  he  obtained 
the  order  of  the  Maator  for  the  prodoction  of  an  acconnt  of  certain  paymenta.  The  partiea 
ordered  to  produce  this  acconnt  appealed,  and  the  court  discharged  tne  order:  — 

Hdd,  that  the  proceedings  being,  in  the  opinion  of  the  Court  of  Appeal,  improper,  the 
official  manager  must  pay  the  costs  before  the  Master,  but  that  the  costs  of  supporting  the 
order  of  the  Master,  in  the  Court  of  Appeal,  must  be  paid  out  of  the  estate  *,  the  former 
being  without  pi^adioe  to  any  oider  m  Haater  might  make  as  to  indemnitj  out  of  tha 
estate. 

In  this  case  the  official  manager  applied  to  the  Master  charged 
with  the  winding  up  of  the  affairs  of  the  above-named  company,  for 
an  order  directing  Messrs.  Woolmeri  Bastard  &  Kingdon  to  produce 
before  him  a  statement  in  writing,  of  the  application  of  a  certain  sum 
paid  to  them  by  Mr.  Tanner,  which  had  been  already  allowed  as  an 
item  in  their  accounts  by  the  Master.  The  order  was  dated  the  29th 
of  November,  1852,  and  these  three  gentlemen  now  appealed,  pray- 


^  22  Law  J.  Bc^  (N,  s.)  Chaac*  M3. 
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iiig  a  dischaige  of  the  order.  After  ttrgameiit^  the  court  was  of  opi* 
nion  that  the  order  ought  not  to  have  been  made,  and  ought  to  bo 
discharged ;  which  was  directed  accordingly. 

FoUeU  and  J.  V.  Prior^  for  the  appeUants,  asked  that  the  official 
manager  might  be  ordered  to  pay  the  costs. 

Boxburghf  for  the  official  manager.  The  officer  appointed  to  pro> 
eeed  in  the  Master's  office  has  done  no  more  than  hisdaty  in  bringing 
before  the  Master  an  item  of  account  with  which  he  was  not  satis- 
fied. So  proper  did  this  appear,  that  the  Master  actually  made  the 
order,  and  until  this  court  has  decided,  as  it  has  done,  that  the  Master 
was  wrong,  the  official  manager's  duty  was  to  support  the  view  thus 
taken.  The  Master,  having  made^e  order,  shows  that  the  official 
manager  ought  to  have  his  costs  before  that  functionary ;  and  an 
appeal  having  been  presented,  it  was  clearly  his,  the  official  manager's, 
duty  to  come  here  and  support  the  Master's  order..  The  hardship  on 
an  official  manager,  in  being  visited  personally  with  oosts,  would  be 
extreme,  and  has  never  been  inflicted. 

[TuRNRR,  L.  J.  I  directed  Mr.  Turquand  to  pay  costs  personally 
in  The  Orand  Drunk  Railway  case^  because  the  suit  there  was  impro- 
per, and  although  he  also  bad  the  sanction  of  the  Master.] 

The  59th,  96th,  and  103d  sections  of  the  Winding-up  Act  of  1848» 
(11.&  12  Vict  c.  45,)  and  the  12th  section  of  that  of  1849  (12  &  13 
Vict  c  108,)  show  that  the  official  manager  is  not  to  be  liable  to 
costs ;  and  so  Lord  CJotteaham  held  in  Jaz  parte  Marshy  in  re  the 
Cambridge  and  Colchester  Railway  Company^  1  Maa  &  6.  302 ;  s.  a 
1  Hall  &  Tw.  578. 

Knight  Bruce,  L.  J.  We  do  not  mean,  in  this  case,  to  impnto 
blame  to  the  official  manager,  but  the  argument  used  in  the  behalf 
goes  to  the  length  of  contending  that,  however  oppressive  or  vexa* 
tious  his  proceedings  may  have  been,  he  is  not  to  be  liable  for  costs. 
I  can  g^ve  no  further  attention  to  this  argument  than  merely  listen- 
ing to  it,  for  I  cannot  go  with  it  He  has  instituted  proceedings 
before  the  Master,  which  we  think  he  ought  not,  and  that  he  ought  to 
pa]r  the  costs ;  and  this  we  order  him  to  do.  We  do  not,  however^ 
prejudice  any  thing  which  the  Master  may  direct  us  to  his  being 
indemnified  out  of  the  estate.  I  was  disposed  to  deal  in  the  same 
way  with  the  costs  here ;  but  my  learned  brother  thinks  that  wouM 
be  a  hardship,  and  I  defer  to  his  opinion,  and  direct  that  these  costs 
be  paid  out  of  the  estate. 

TuRNBB,  li.  J.  I  do  not  impute  any  blame  to  the  official  manager, 
further,  at  least,  than  this  -r-  that  he  has  not  exercised  a  discretion  I 
think  he  was  bound  to  do.  There  was  no  ground  for  the  proceedings 
before  the  Master ;  and,  although  he  obtained  an  order  from  the  Mas- 


^  See  tfus  cafe  reported  both  below  and  on  appeal,  |»0i<,  p.  S14. 
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ter,  if  he  bad  esercised  his  discretion  he  wonld  not  have  applied  for  it. 
I  think  he  must  pay  the  costs  inomred  in  the  Master's  office ;  but 
having  got  an  order,  although  indiscreetly,  it  would  perhaps  be  hard 
upon  him  to  make  him  pay  the  costs  of  having  to  come  heie  to  de- 
fend it ;  and,  therefore,  I  think  be  must  have  his  costs  before  this 
court  out  of  the  estate. 


Edwards  v.  Tuck.^ 

Match  10, 1853.  • 

Will  —  Accumulation  —  Thellussan  Ad. 

A  testator,  after  disposing  of  parts  of  his  real  and  personal  estati  for  the  benefit  of  his  erand* 
daughter,  F.  £.,  for  life,  ana  after  her  death  for  her  children  at  twenty-ono,  gave  Si  the 
residue  of  hia  real  and  personal  estate  to  trostees,  npon  trust  to  aocamolate  the  income 
and  transfer  one  moietr  of'  the  corpus  and  accumulations  to  the  children  of  E.  E^  and  die 
other  moiety  to  the  children  of  his  nephew,  C.  W.  C,  such  shares  to  be  transferred  to  them 
at  their  respective  ages  of  twent;f-one  years.  The  twentj-one  years  after  the  testator's 
death  expired  in  1847.    Upon  a  bill  filed  by  F.  E.,  who  nerer  had  any  children : — 

Hdd^  that  Uie  direction  to  aecomnlate  beyond  the  twenty-one  years  ftom  the  testator's  death' 
was  void  under  the  TheUosson  Act :  that  such  accumulations  were  not  within  die  2d  seo- 
tion  of  the  act ;  that  they  were  undisposed  of;  and  that,  at  the  expiration  of  the  twenty-one 
years,  the  income  of  the  real  estate  belonged  to  the  testator's  heur  at  law,  and  the  income 
of  the  personalty  to  the  testator^s  next  of  km. 

< 

•  William  Chapman,  by  his  will,  dated  the  21st  of  October,  1826, 
gave  certain  parts  of  his  •real  and  personal  estate,  none  of  which 
was  comprised  in  the  residue,  to  George  Priest,  William  Tuck,  and 
George  Yeatherd,  upon  trust  for  his  granddaughter,  FraDces  Ed- 
wards, the  plaintiff,  during  her  life,  and  after  her  death  for  her  chil- 
dren, who  should  attain  the  age  of  twenty-one  years,  with  remainder 
in  default,  upon  trust,  for  the  children  of  his  nephew,  Charles  William 
Chapman,  in  like  manner  as  he  had  thereinafter  bequeathed  to  them 
a  moiety  of  his  estate  and  effects. 

The  testator  then  declared  that  it  should  be  lawful  for  his  trustees 
either  to  let  or  sell  all  or  any  part  of  the  freehold,  copyhold,  or  lease- 
hold estates,  and  as  to  the  residue  or  surplus  of  the  rents,  issues  and 
profits,  of  his  freehold,  copyhold,  and  leasehold  estates,  and  of  the 
moneys  to  arise  from  the  sale  of  such  parts  thereof  as  should  be  sold 
as  thereinbefore  directed,  and  of  his  personal  estate  and  effects,  and 
the  produce  thereof  from  time  to  time  remaining  over  and  above  what 
should  be  sufficient  to  answer  the  several  purposes  thereinbefore  men- 
tioned, his  will  was,  that  his  trustees  should  from  time  to  time  permit 
and  suffer  the  same  to  accumulate  for  the  benefit  of  the  several  per- 
sons to  and  in  trust  for  whom  the  said  estates  and  premises  were 
thereinafter  devised  and  bequeathed,  and  should  for  that  purpose  lay 


I  83  Lttw  J.  Bep.  (v.  s.)  (^Muac  588;  17  Jwe.  811. 
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out  and  inrest  the  same  from  time  to  time  as  and  when  the  Aame 
should  be  received,  in  the  joint  names  of  the  said  trustees,  in  some  of 
the  public  stock  or  funds,  or  in  governmisnt  or  real  securities  in  £ng« 
land,  and  should  from  time  to  time  receive  and  take  the  dividends, 
interest  and  annual  profits  thereof,  and  again  place  out  and  invest  the 
same  in  such  or  the  like  stocks,  funds  and  securities^  and  so  from  time 
'  to  time  as  occasion  should  be,  or  require,  until  the  period  of  distribu- 
*tion  thereinafter  mentioned  and  expressed.  And,  subject  to  the  several 
trusts  aforesaid,  he  directed  the  trustees  to  stand  seised  and  possessed 
of  his  freehold,  copyhold,  and  leasehold  estates,  and  of  the  moneys  to 
arise  and  be  received  from  the  sale  of  such  parts  thereof  as  should 
be  sold  under  the  aforesaid  trusts,  and  of  his  personal  estate  and 
effects,  and  tht  produce  thereof,  and  of  all  accumulations  of  his  real 
and  personal  estate  and  effects,  and  the  rents  and  issues,  dividends 
and  profits  thereof,  and  all  other  his  estate  and  effects  whatsoever,  the 
whole  of  which  he  directed  should  for  the  purpose  of  distribution  be 
considered  as  personal  estate,  in  trust  to  divide  the  same  into  two  equal 
half  parts  or  shares,  and  to  pay  or  transfer  one  of  such  half  parts  or 
shares  unto  and  amongst  all  and  every  the  child  or  children  of  his 
granddaughter,  Frances  Edwards,  the  plaintiff,  and  their  respective 
executors,  administrators,  and  assigns,  in  equal  shares  as  tenants  in 
common ;  and  if  but  one  child,  the  whole  to  such  one,  bis  or  her 
executors,  administrators  or  assigns,  and  also  to  pay  or  transfer  the 
remaining  half  part  or  share  thereof  unto  and  amongst  all  and  every 
the  child  or  children  of  his  nephew,  C.  W.  Chapman,  and  their  repect- 
ive  executors,  administrators  and  assigns,  in  equal  shares,  as  tenants 
in  common,  and  if  but  one,  the  whole  to  sudi  one,  h«i  or  her  execu- 
tors, administrators  ot  assigns,  the  share  of  each  child  of  his  grand- 
daughter, and  of  his  nej^ew,  who  shonld  be  a  son,  to  be  oonveyed, 
paid  or  transferred  to  him  at  his  age  of  twenty-one  years,  or  to  his 
heirs,  executors  or  administrators  if  he  shonld  die  under  the  age  of 
twenty-one  years,  leaving  issue,  and  the  share  of  such  child,  being  a 
daughter,  to  be  conveved,  paid  and  tranrfeired  to  her  at  h«  age  of 
twenty-one  years,  or  day  of  mairiage,  wtuehever  should  first  happen, 
in  case  such  ages  or  days  should  not  arrive  in  his  lifetime,  but  if  such 
ages  or  days  should  arrive  in  his  lifetime  then  as  soon  as  conveniently 
faiight  be  after  his  decease,  with  the  aecumulated  rents,  interests,  divi- 
dends and*  profits  thereof  from  the  time  of  bis  decease ;  and  be  for* 
ther  declared,  that  all  and  every  the  share  and  shares  thereinbefcMe  by 
him  provided  for  the  children  of  his  nephew,  C.  W.  Chapman,  and 
of  bis  granddaughter,  Frances  Edwards,  respectively,  should  be  con* 
sidered  as  vested  interests  in  such  of  them  who,  being  a  son  or  sons, 
should  live  to  attain  the  age  of  twenty-one  vears,  or  die  before  that 
age,  leaving  issue,  and  being  a  daughter  or  cbraffhters,  should  live  to 
*  attain  that  age  or  be  married.  And  he  further  declared,  that  if  any 
such  child  or  children  should  depart  this  life  without  having  attained 
a  vested  interest  in  his  or  her  share  of  the  trust  estate  and  premises, 
the  share  of  every  such  child  so  dying  should  accrue  and  belong  unto 
the  survivors  or  survivor  of  the  said  children,  and  the  heirs,  executors 
or  administrators  of  such  survivors,  if  more  tiian  one,  in  equal  shares. 
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6nd  should  become  vested  and  be  conveyed,  paid  or  transferred  at 
8och  ages  or  times  and  in  such  manner  as  before  directed  concerning 
his,  her  or  their  original^sbares  or  share  respectively,  and  also  that  all 
and  every  the  share  and  shares  which  by  virtue  of  the  proviso  should 
accrue  to  any  such  surviving  child  in  case  any  such  surviving  child 
should  depart  this  life  without  having  attained  a  vested  interest  in 
his  or  her  accruing  share  or  shares  should  from  time  to  time  be  sub- 
ject  to  such. and  the  like  right  of  accruer  or  sorvivorahip  unto  and  for 
the  benefit  of  the  survivors  or  survivor  of  the  said  children  as  before 
declared  concerning  the  original  share  or  shares  of  such  child  or 
children  so  dying  as  aforesaid.  And*he  further  declared,  that  in  case 
there  should  not  be  any  children  or  child  of  the  said  C.  W.  Chap* 
man,  and  of  his  said  granddaughter,  Frances  Edwards,  or  of  either 
of  them,  or  being  such  if  all  such  children  should  depart  this  life 
without  having  attained  any  vested  estate  and  interest  in  his  trust 
estate  and  premises  or  any  part  thereof,  then  and  in  such  case  his  trus- 
tees should  stand  seised  and  possessed  of  and  interested  in  his  real 
and  personal  estate  and  effects,  or  so  much  thereof  as  should  not  have 
been  applied  for  the  purposes  aforesaid,  in  trust  for  bis  own  right  heirs 
and  next  of  kin  according  to  the  respective  natures  and  qualities 
thereof. 

The  testator  died  on  the  19th  of  November,  1826,  and  his  will  was 
proved,  by  George  Priest  and  William  Tuck,  on  the  6th  of  December, 
1826.  Parts  of  the  real  estates  were  sold,  and  the  personal  estate  was 
got* in,  and  the  income  of  the  residue  arising  from  both  was  accu- 
mulated according  to  the  trusts  of  the  will.  Upon  the  expiration  of 
the  term  of  twenty-one  years  from  the  testator's  death  the  trustees 
found  it  impossible  to  carry  on  the  trusts,  and  the  result  was  that  thiB 
bill  was  filed  by  Frances  Edwards.  Upon  a  reference  to  the  Master, 
he  found  that  Charles  Thomas  Edwards,  and  the  plaintiff  Frances 
Edwards,  who  was  bom  on  the  1st  of  January,  1799,  and  was  still  un- 
married, and  Thomas  Edwards,  were  the  sole  next  of  kin  of  the  testa* 
tor,  living  at  the  time  of  his  death,  that  they  were  all  then  living,  and 
that  Charles  Thomas  Edwards,  was  his  heir  at  law. 

The  Master  also  found  that  Chaiies  William  Chapman  intermar- 
ried with  Louisa  Browell  on  the  lOtfa  of  September,  1810,  and  died  in 
September,  1836,  havinghad  nine  children,  and  that  Louisa,  now  the 
wife  of  William  Philip  De  Grouchy,  who  was  born  in  March,  1818, 
Rosalie  Chapman,  James  Edward  Chapman,  all  of  whom  were  living 
at  the  testator's  death,  and  William  Chapman,  who  was  born  after 
the  death  of  the  testator,  were  now  living  and  parties  to  this  suit,  and 
that  none  of  the  children  had  died,  having  attained  twenty-one,  or  had 
been  married  or  left  issue. 

George  Priest  died  in  October,  1828,  and  sevi^al  changes  took  place 
in  the  trustees.  Parts  of  the  real  estate  were  sold,  and  the  income 
arising  from  the  residue  was  accumulated,  and  one  moiety  viras  paid 
to  the  children  of  C.  W.  Chapman.  In  November,  1847,  when  the 
twenty-one  years  from  the  testator's  death  expired,  the  accumulatioiia 
as  to  one  moiety  amounted  to  4,614L  16^.  and  652^  16;.  6cL  reduced 
annuities,  and  the  acoumulatioa  since  November,  1847,  amounted  as 
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to  the  said  moiety  to  2482.  25.  reduced  annuities,  four-fifths  of  whicli 
it  was  agreed  had  arisen  from  real  estate,  and  one-fifth  from  the  per- 
sonal estate.  ^ 

The  question  now  was,  who  were  the  parties  entitled  to  the  accu- 
mulation upon  this  moiety  since  the  expuration  of  the  term  of  twenty- 
one  years  ? 

Roupell  and  Sheffieldj  for  the  plaintiff  Frances  Edwards.  MaC' 
donald  v.  BrycCj  2  Keen,  276;  Ejfre  v.  Marsden^  2  Keen,  564;  on  ap- 
peal, 4  Myl.  &  Cr.  231 ;  Efbome  v.  Ooode^  14  Sim.  (nI  s.)  165 ;  JBo/- 
ford  V.  Stains,  16  Sim.  488 ;  Bourne  v.  Buckton,  2  Sim.  (n.  s.)  91 ;  s.  c. 
4  Eng.  Rep.  144 ;  Pride  v.  Fooks,  2  Beav.  430 ;  O'Neill  v.  Lucas,  3 
Keen,  313.  The  39  &  40  Greo.  3,  c.  98,  prevents  all  accumulation  of 
income  beyond  twenty-one  years  from  the  death  of  the  testator ;  after 
that  the  law  must  distribute  the  income  as  it  arises  de  die  in  diem. 
The  2d  section,  respecting  portions,  cannot  apply  to  this  case.  The 
gift  here  is  of  the  corpus,  which  was  partly  to  consist  of  accumulationi 
which  can  now  no  longer  legally  be  made,  and  the  entire  fund  is  to 
be  distributed  at  some  time  still  to  be  ascertained.  This  must  be  the 
construction  of  the  statute,  or  otherwise  the  smallest  gift  to  the  parent 
will  render  this  act  a  nuUity.  The  costs  also  must  be  borne  by  the 
testator's  estate,  and  cannot  be  charged  upon  the  accruing  income, 
'which  is  an  interest  daily  vesting. 

T.  Parker,  for  the  executor  of  Thomas  Edwards,  who  had  died 
since  the  report  The  event  of  Frances  Edwards  not  having  a  child 
had  never  been  contemplated  by  the  testator :  the  accumulations  uUra 
the  twenty-one  years,  are  not  disposed  of,  and  cannot  pass  by  the  resi- 
duary clause.  The  act  directed  the  law  to  distribute  the  income  imme- 
diately on  the  expiration  of  the  twenty-one  years ;  the  heir  at  law 
therefore  became  entitled  to  the  income  arising  from  the  real  estate, 
and  the  next  of  kin  to  the  income  of  the  personalty. 

R.  Palmer  and  Fooks,  for  Mr.  and  Mrs.  De  Grouchy.  It  is  a 
principle  of  law  that  every  thing  undisposed  of  falls  into  the  residue 
and  goes  with  it  Ellis  v.  Maxwell,  3  Beav.  587.  A  disposition, 
therefore,  of  the  whole  estate  would  be  good,  and  except  for  the  39  & 
40  Geo.  3,  c.  98,  this  was  the  only  substantive  gift  of  the  residue,  as  it 
carried  over  all  which  comes  in  by  operation  of  law  or  othcrwbe,  for 
the  benefit  of  those  who  can  take.  What,  then,  is  the  period  for  these, 
accumulations  ?  The  act  never  came  into  operation  with  respect  to 
the  original  fund.  The  will  referred  to  the  period  after  mentioned. 
What  was  that  period  ?  The  reference  was  to  the  children  of  either 
family;  payment  was  then  to  be  made  of  the  share  of  each  child,  and 
no  share  was  to  vest  until  some  child  of  one  family  attained  twenty- 
one.  In  this  will  there  is  but  one  undivided  period  of  distribution. 
1  Roper  on  Legacies,  40.  The  first  child  of  C.  W.  Chapman  attained 
twenty-one  in  1839 ;  until,  therefore,  one  child  became  entitled  to  pay* 
ment  there  was  no  period  of  distribution ;  there  would,  therefore,  have 
been  no  period  of  intestacy,  but  the  whole  would  have  been  swept  into 
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Ae  residue  for  the  parties  entitled.  Bat  is  not  this  case  within  the  ex- 
ceptions in  the  39  &  40  Geo.  3,  c.  98  ?  The  will  contained  an  express 
gift  over  only  in  case  of  there  being  no  children  of  either  party ;  that  is, 
a  gift  of  the  whole  by  implication :  the  testator  clearly  meant  the  child- 
ren of  either  to  take  all*  It  is  not  necessary  that  the  parent  should 
take  an  interest  in  the  estate  or  fund  out  of  which  the  accumulations 
are  directed ;  it  is  sufficient  if  he  takes  an  interest  generally,  under  the 
instrument  which  directs  the  accumulations.  Lora  Barrin^ton  v.  ZtV/- 
dell^  22  Law  J.  Bep.  (n.  s.)  Cbanc  1 ;  s.  c.  13  Eng.  Rep.  445 ;  Middle^ 
tan  V.  Loshj  22  Law  J.  Bep.  (n.  s.)  Chanc  42.  Again,  the  meaning;  of 
the  word  '^portions,"  in  the  2d  section  of  the  act,  has  not  been  demied 
by  any  authority. 

Uayd  and  Sumage^  for  William  Chapman.  The  testator  has  put 
himself  in  loco  parentis^  and  he  provides  for  the  party,  and  the  children 
of  that  party.  The  fund  in  this  case,  therefore,  roust  be  carried  over 
to  abide  the  result  of  Frances  Edwards  having  a  child  or  not.  The 
testator  deals  with  the  income  and  the  corptis  separately.  Jones  v. 
MoffgSy  9  Hare,  605 ;  s.  c  10  Eng.  Rep.  159.  If  the  residue  alone  is 
dealt  with,  and  the  accumulations  fall  back,  it  is  virtually  the  same 
disposition,  and  the  whole  is  not  given ;  but  if  the  period  of  division 
of  the  residue  has  arrived,  and  half  of  the  accumulations  belong  to 
the  family  of  C.  W.  Chapman,  and  there  is  no  party  entitled  to  receive 
the  other  moiety,  owing  to  an  unascertained  contingency,  the  fund 
must  continue  to  be  accumulated  for  those  to  whom  it  is  subsequently 
*  bequeathed,  and  for  that  purpose  it  must  be  invested. 

IVevor  V.  Trevor y  5  Russ.  24  j  Byngv.  Lord  Strafford^  5  Beav.  558; 
Chanc  169;  s.  c.  nom.  Boofre  v.  Byi^^  10  CL  &  F.  508. 

Stevens  and  Betheringtony  for  the  trustees. 

The  Master  of  the  Rolls.  The  testator  desired  that  the  ac- 
cumulations of  income  arising  from  his  estate  should  be  continued  as 
to  one  half  of  his  residuary  estate  until  a  child  of  his  nephew  Charles 
William  Chapman  should  attain  the  age  of  twenty-one  years.  In 
1839,  Louisa,  one  of  the  children  of  Charles  W.  Chapman,  did  attain 
that  age,  and  the  period  for  the  distribution  of  that  half  was  then 
ascertained.  As  to  the  other  half,  the  will  directs  the  accumulation 
to  go  on  until  there  was  children  of  his  granddaughter,  Frances 
Edwards,  who  could  take ;  and  this  clause  confirms  this,  as  it  expressly 
directs  the  accumulations  to  be  so  divided.  Independent,  therefore, 
of  the  operation  of  the  Thellusson  Act,  I  am  of  opinion  that  these 
accumulations  were  expressly  directed  to  go  on  until  one  half  of 
them  could  be  given  to  the  child  or  children  of  Frances  Edwards,  in 
equal  shares  and  proportions.  The  observations  on  Lord  Barrington 
V.  Liddellj  and  Jmddleton  v.  Losh^  do  not  seem  reconcilable  with  the 
previous  cases,  and  certainly  create  some  embarrassment  In  Lon^ 
don  V.  Simson^  12  Ves.  295,  there  was  a  direction  to  accumulate  m 
favor  of  a  person  not  then  bom  until  he  should  attain  the  age  of 
twenty-one  years j  and  it  was  held  that  the  accumulations  were  good 
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for  twenty-one  years.  I  shall  not  express  any  qpinion  as  to  what 
ought  to  have  been  the  original  constraction  of  the  statute;  but, 
holding  that  this  case  comes  within  it,  I  shall  leave  it  in  doabt  whe- 
ther I  do  or  not  disapprove  of  what  it  is  now  tod  late  to  alter.  It 
would  be  a  most  serious  evil  if  decisions  were  to  be  unsettled  upon 
an  idea  that  the  conect  conclusion  was  not  arrived  at  upon  the  ori- 
ginal occasion.  In  Forth  v.  Chapnuinj  1  P.  Wms.  663,  the  court  held 
that  the  words  used  in  the  will  were  as  applicable  to  real  as  to  per- 
sonal estate.  Lord  Kenyon  was  so  much  struck  with  the  singularity 
of  that  decision  that  be  attempted  to  alter  its  effect  Porter  v.  Brad* 
leyy  3  Term  fiep.  143 ;  but  Lord  Eldon,  in  Orooke  v.  De  Vtrndes^  9 
Ves.  197,  when  he  found  what  had  been  done,  said  it  was  straining 
settled  rules,  from  which  most  serious  consequences  would  arise,  and 
that  whether  it  would  have  been  right  to  have  decided  differently  in 
the  first  instance,  he  would  not  say,  but  it  was  then  too  late  to  alter 
it  I  am  extremely  anxious  to  avoid  the  reproach  that  decisions  in 
equity  vary  with  the  measure  of  the  Chancellor's  foot ;  or  in  otha 
words,  that  they  are  unlimited  by  law,  founded  in  caprice,  and  based 
on  no  settled  rules.  It  is  possible  that  judges  might  think  that  wrong 
decisions  have  been  come  to,  for  instance,  upon  the  Statute  of  Mort> 
main ;  but  conceive  what  would  be  the  effect  if  it  was  now  said  that 
they  ought  not  to  govern  the  decisions  of  the  court  In  Lord  EJdon's 
opinion  decisions  upon  equitable  mortgages  had  gone  a  great  way  to 
repeal  the  Statute  of  Frauds,  but  after  such  a  length  of  time  it  would 
be  dangerous  to  say  that  they  were  wrong. 

In  this  case,  if  the  construction  now  contended  for  by  the  defend-  ' 
ants  were  to  prevail,  it  would,  in  a  great  majority  of  cases,  render  the 
statute  wholly  nugatory,  as  accumulations  might  be  directed  to  any 
amount  if  a  testator  previously  gave  the  parties  a  trifling  interest  In 
the  legacy ;  questions  of  illusory  gifts,  however,  might  then  arise,  in 
which  case  a  new  course  of  litigation  would  be  opened.  It  is  only 
upon  the  notion  of  some  definition  being  applied  to  the  word  ^  por- 
tion "  that  I  can  reconcile  the  cases  of  Lord  Barrington  v.  liddM 
and  Middleton  v.  Losh  with  the  previous  cases  which  do  not  contain 
that  word,  neither  do  I  believe  that  there  is  any  case  which  defines 
that  word.  If  it  was  construed  as  a  gift  to  persons  in  the  character 
of  children  it  would  only  raise  further  technical  definitions  and  addi- 
tional embanassment  I  shall  therefore  adhere  to  the  earlier  decisions, 
and  hold  that  the  statute  applies  to  the  present  case,  and  consequently 
that  the  direction  to  accumulate  beyond  the  twenty-one  years  after 
the  testator's  decease  is,  as  to  one  half  of  the  residue,  void  for  the 
excess. 

It  is  of  consequence  that  the  construction  should  be  without  doubt; 
it  would,  therefore,  be  desirable  to  have  the  opinion  of  the  Lord  Chan- 
cellor and  the  judges  of  appeal,  as  the  question  was  apparently  set* 
tied  previous  to  the  cases  cited. 
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Barton  v.  Whitcohb.^ 

JtLXaunrj  15, 1858. 

I^actiee  —  Serviee  of  Notice  of  ReplicatUm  —  28tt   General  Order 

of  Augusty  1852. 

Where  an  appearanoe  has  been  entered  by  the  plaintiff  for  the  defendant  who  haa  absconded, 
notice  of  the  filing  of  the  replicadon  under  tne  Chancery  Procednre  Amendment  Act,  and 
the  28th  of  the  General  prders  of  August,  1852,  is  to  be  left  at  the  last  known  place  of 
abode  of  the  defendant,  and  to  be  advertised  in  the  Gazette  and  in  ^o  county  papers. 

The  question  raised  by  this  application  was,  in  what  way  service 
of  the  replication  was  to  be  made  under  the  Chancery  Procedure 
Amendment  Act,  15  &  16  Vict  c.  86,  s.  26,  and  the  28th  of  the 
General  Orders  of  the  7th  of  August,  1852,  (21  Law  J.  Rep.  (n.  s.) 
Chanc.  4.)  The  bill  was  filed  to  dissolve  a  partnersh^.  No  answer 
was  required  from  the  defendant,  for  whom  an  appearance  had  been 
entered  under  the  order  of  the  court ;  and  consequently  there  was  no 
place  fixed  for  the  service  of  notices ;  and  the  question  was  bow 
notice  of  the  replication  was  to  be  given. 

The  application  had  been  previously  made  to  the  lords  justices ; 
who,  considering  that  the  order  to  be  made  in  this  case  would  regu- 
late the  general  practice,  desired  the  matter  to  be  mentioned  to  the 
full  court 

RenshaWy  tor  the  application.  According,  to  the  general  practice^ 
some  service  of  the  replication  is  necessary.  Under  the  old  practice, 
the  case  would  have  fallen  under  the  77th  and  78th  of  the  General 
Orders  of  May,  1845,  (14  Law  J.  Rep.  (n.  s.)  Chano.  291) ;  but  by 
the  present  practice,  the  defendant  is  to  be  considered  as  having  tra* 
versed  the  bill,  and  issue  is  joined  by  the  plaintiff  filing  a  replication* 

The  Lord  Chancbi«lor, — after  conferring  with  the  lords  justices, 
directed  that  the  notice  of  the  filing  of  the  replication  should  be 
served  at  the  last  known  place  of  abode  of  the  defendant,  and  be 
advertised  in  the  Gazette,  and  also  in  two  county  papers  oirctdating 
in  the  locality  in  which  the  defendant  resided. 


>  23  Law  J.  B^  (n.  8.)  Cbaac  6i8;  17  Jar.  81. 
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SUMMERFIELD  V.   PrICHABB.^ 
April  12  and  14, 1858. 

Inspection  of  Documents  —  Agent. 

A  plaintHF,  under  an  order  for  himself,  hu  solicitorB  and  agents,  will  not  be  allowed  to  taka 
widi  him  a  relation  to  assift  in  the  inspection  of  docnments  admitted  hj  the  defendants  lo 
be  in  their  custody. 

This  was  a  motion  to  commit  the  defendantSi  John  Pricbard,  Ro> 
bert  Bosbottom,%.nd  Ann  his  wife,  and  asking  that  John  Widnall,  as 
the  agent  of  the  plaintiflT,  might  have  liberty  to  inspect,  peruse,  and 
take  copies  of  the  documents  admitted  by  the  defendants'  answer  to 
be  in  their  custody. 

On  the  29th  of  November,  1852,  an  order  was  made,  that  the  plain* 
tiff,  his  solicitors  or  afi;ents,  should  be  at  liberty  at  all  seasonable  times, 
upon  giving  reasonable  notice,  to  inspect,  peruse,  and  take  copies,  at 
the  office  of  the  defendants'  solicitors,  at  Liverpool,  of  the  docaments 
relating  to  the  matters  in  question  in  the  cause,  which  the  defendants, 
by  their  answer,  admitted  to  be  in  their  custody  or  power.  Under 
this  order,  the  plaintiff,  with  his  uncle,  John  Widnall,  as  his  agent, 
requested  to  inspect  the  deeds :  but  this  was  refused  by  the  soUcitors 
of  the  defendants,  on  the  ground  that  he  had  instigatra  the  suit,  and 
was  neither  the  solicitor  nor  agent  of  the  plaintiff. 

Hobhouse^  in  support  of  the  motion.  The  suit  is  instituted  to  ob» 
tcun  accounts  of  a  business  carried  on  by  the  testator  in  the  cause ; 
he  left  John  Prichard,  and  his  wife  Ann,  now  Mrs.  Bosbottom,  his 
executors ;  the  testator's  affairs  fell  into  their  hands,  and  they  conti- 
nued to  carry  on  his  business ;  at  the  time  of  the  death  of  his  father 
the  plaintiff  was  thirteen  years  of  age ;  he  could  know  nothing  of  the 
accounts,  and  upon  applying  witii  John  Widnall,  his  materacQ  unde^ 
for  an  inspection  of  the  documents,  it  was  refused.  Mr.  Widnall 
denied  that  he  had  instigated  the  suit ;  he  was,  however,  the  best 
party  to  assbt  the  plaintm  in  the  inspection  of  the  documents,  as, 
having  been  a  derk  with  the  testator,  he  not  only  understood  the 
testator's  business,  but  also  the  accounts.  The  only  case  at  all  bear- 
ins  upon  the  point  is  Bartley  v.  Bariley^  1  Drew.  233 ;  where  a  plain- 
tiff, under  an  order  similar  to  the  present,  was  not  permitted  to  take 
another  defendant  with  him  to  assist  in  the  inspection  of  the  docu- 
ments. 

BaUy  and  C.  HalL  A  solicitor  can  comprehend  these  accounts  as 
well  as  any  other  person ;  to  make  the  order  asked  for  will  be  to 
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introdace  a  new  role.  Most  of  the  aocoantA  are  set  out  in  the  an- 
ewer.  The  defendantn  consider  that  the  present  application  arises 
from  improper  motives. 

Bobhause^  in  reply.  ^ 

April  14.  The  Master  of  the  Rolls.  I  cannot  consider  the 
nnde  as  the  agent  of  the  plaintiff  for  the  inspection  of  the  books  and 
papers  in  the  cause.  I  do  not  think  it  within  the  terms  of  the  order, 
and  consequently  I  must  refuse  the  motion. 


Mount  v.  Moiwt.' 

March  18,  U,  15, 17,  81, 1851. 

Settlement  —  Trust  —  Interest  of  Children. 

By  settlement,  penonal  estate  was  Umited,  after  the  death  of  the  husband  and  wife,  in  tmsl 
for  all  the  children  as  tenants  in  common,  and  the  several  issue  of  the  bodj  of  snch 
children ;  and,  failing  issue  of  any  such  children,  their  shares  to  the  use  of  the  surviring 
children,  as  tenants  in  common,  and  the  issue  of  their  bodies.  There  was  a  gift  orer,  in 
case  there  should  be  no  issue  of  the  marriage,  or  any  issue  qf  snoh  issue,  or,  bemg  snch,  all 
should  die  before  their  sh^^  should  become  pajable :— 

HMy  that  the  children  of  the  marriage  took  absolute  interests,  and  that  the  vepresentatiTaf 
of  a  child  who  died  an  infant,  without  issue,  in  the  life  Of  his  parents,  were  entitled  to  a 
share. 

In  1809,  by  the  settlement  made  on  the  marriage  of  Mr.  and  Mrs. 
Mount,  a  sum  of  money  was  settled  on  Mrs.  Mount  for  life,  with 
remainder  to  Mr.  Mount  for  life ;  and,  after  the  death  of  the  survivor, 
upon  the  trusts  following:  — 

^  Upon  trust  for  all  and  every  the  child  and  children  of  the  said 
Mary  Partridge  by  the  said  Plomer  Mount,  her  intended  husband, 
lawfully  to  be  begotten,  both  sons  and  daughters,  equally  to  be  di- 
vided between  or  among  them,  (if  more  than  one,)  share  and  share 
alike,  and  to  take  as  tenants  in  common,  knd  not  as  joint  tenants, 
and  the  several  issue  of  the  body  and  bodies  of  all  and  every  such 
child  and  children  lawfully  issuing ;  and  failing  issue  of  any  such 
child  or  children,  then  as  to  the  share  and  shares  of  him,  her,  or  them 
so  dying  without  issue,  to  the  use  and  behoof  of  all  and  every  such 
surviving  child  or  children,  to  take  in  like  manner  as  tenants  in  com- 
mon, and  not  as  joint  tenants,  and  the  issue  of  the  body  and  bodies 
of  such  other  child  and  children  lawfully  issuing.  And  if  all  such 
children  but  one  shall  die  without  issue,  or  there  shall  be  but  one 
such  child,  then  to  the  use  of  such  only  child,  and  the  issue  of  bis  or 
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her  body,"  to  be  paid  at  twenty-one  or  marriage,  and  the  interest,  &c, 
in  the  mean  time,  to  be  applied  towards  their  respective  maintenance 
and  edacation. 

Provided  always, ''  that  in  case  there  shall  be  no  issue  of  the  said 
intended  marriage,  or  any  usue  of  such  issue,  or  being  such,  all  of 
them  shall  happen  to  die  oefore  any  of  their  shares  shall  become 
payable  by  virtue  of  these  presents,  then  upon  trust "  for  the  nexl  of 
kin  and  representatives  of  the  wife,  apcording  to  the  statute. 

There  were  three  children  of  the  marriage  ;  Plomer,  who  attained 
twenty-one,  and  died  a  bachelor ;  Henry,  who  died  an  infant,  and 
Sarah,  who  married  Mr.  Chambers,  and  having  survived  her  two 
brothers,  died  in  1847,  leaving  two  children.  Mrs.  Mount  was  dead, 
but  Mr.  Mount  was  still  living. 

The  plaintiff,  the  representative  of  the  two  children,  Plomer  and 
Henry,  by  this  bill,  claimed  to  be  entitled  to  two  thirds  of  the  fund, 
-subject  to  the  existing  life  estate. 

• 

Turner  and  Paifij  for  the  plaintiff,  claimed  two  thirds  of  the  fund. 
They  cited  Dann  v.  Penny^  1  Mer.  20. 

Boupell  and  Tripp^  for  mortgagees. 

Walpokj  for  the  children  of  Mrs.  Chambers,  contended  that  they 
took  the  whole  fund,  and  argued  that  there  was  a  gift  by  substitutioa 
to  the  issue,  in  case  oC  the  death  of  the  parent  before  the  period  of 
distribution.  He  cited  Howgrave  v.  Cartier^  3'Ves.  &  B.  79;  Bou- 
verie  v.  Bouverie^  2  Phill.  349 ;  Cripps  v.  WolcoU^  4  Mad.  p.  15 ; 
Orowder  v.  Stone^  3  Russ.  217;  Shailer  v.  Groves^  6  Hare,  162; 
Morse  v.  Lord  Ormonde^  1  Buss.  382 ;  Bright  v.  Rowe^  3  MyL 
&  K.  316. 

Groodeve,  for  the  representative  of  Mrs.  Chambers,  who  survived 
her  two  brothers,  claimed,  first,  the  whole  by  survivorship  under  the 
gift  over  on  failure  of  their  issue ;  or,  secondly,  supposing  there  was 
no  right  of  accruer  in  respect  of  the  brother  who  first  died,  then  he 
•claimed  five  sixths  of  the  whole.  He  contended,  that  the  children 
took  absolute  interests,  with  a  gift  over  to  the  survivor  in  case  of 
their  deaths  before  distribution  without  issue.  He  cited  Morse  v. 
Marquis  of  Ormonde^  1  Buss.  382,  and  Orowder  v.  Stone^  3  Buss.  217. 

Simpson^  for  the  trustees. 

.  Turner  J  in  reply,  contended,  that  the  limitation  over  upon  a  general 
failure  of  issue  was  invalid. 

Tbb  Master  op  the  Bolls.  It  is  needless  to  go  through  the 
authorities.  This  case  has  been  argued  with  a  great  deal  of  inge- 
nuity, but  I  cannot  say  that  in  my  mind  the  result  is  successful ;  I 
think  it  admits  of  much  less  argument  than  conjecture.  In  all  cases 
of  supposed  intention,  it  is;  no  doubt,  important  to  look  to  the  several 
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objects  which  the  testator  had  in  view,  for  the  purpose  of  getting 
some  slight  guide  to  that  which  it  is  probaUe  was  his  intention.  Bat 
there  is  no  expression  more  abused  than  that  word  *' intention;" 
nothing  is  so  strained  in  favor  of  the  particular  view  which  counsel 
is  supporting.  When  the  words  are  plain,  you  must  strictly  adhere 
to  them ;  but  where  they  are  obscure,  you  are  left  exceedingly  in 
doubt  when  you  attempt  to  be  guided  by  what  is  called  "  intention." 
The  safe  rule  iS)  if  possible,  to  abide  by  the  construction  given  by  the 
authorities  to  the  words  in  the  instrument 

I  am  of  opinion  that,  in  this  case,  the  favorable  construction  is  that 
which  has  been  argued  for  by  the  plaintiff.  Here  there  is  a  limita* 
tion  after  the  death  of  the  parents,  to  the  children  and  their  several 
issue,  and  a  limitation  over  upon  the  general  failure  of  issue. 

I  think  the  three  children  took  absolute  interests,  and  that  the 
plaintiff  is  therefore  entitled  to  two  thirds  of  the  fund. 


Byrne  v.  Norcott.' 

March  19,  U,  15, 17,  25, 1851.      • 

TVustees  —  Breach  of  Trust  —  CozU. 

In  1826,  a  debt  dae  from  a  firm  at  Calcutta,  was  assigned  to  tmstees  in  England,  in  trast  to 
call  in  and  invest  on  Indian  secaritics,  and  accumulate.  The  debtors  became  bankrupts 
in  1830,  and  the  trustees  not  having,  in  the  mean  time,  taken  proper  steps  to  call  in  the 
money,  a  considerable  portion  of  the  debt  was  lost:  — 

Bdd^  that  they  were  liable  for  the  breach  of  trust,  and  ought  to  make  good  the  accumulation 
which  would  have  been  produced ;  secondlj,  that  one  of  Uie  trustees  who  had  been  abroad 
with  his  regiment  during  that  period,  was  equally  liable;  but,  thirdly,  that  they  were  to 
be  excused  during  such  a  reasonable  time  as  was  necessary  in  order  to  communicats 
between  England  and  India. 

ienerall;^,  where  trustees  are  guilty  of  a  breach  of  trust,  they  must  pay  tlie  costs  of  a  suit  to 
repair  it. 

By  the  settlement  made  on  the  marriage  of  Mr.  and  Mrs.  Byrne 
and  dated  the  1st  of  September,  1826,  a  sum  of  10,000  sicca  rupees 
then  due  from  Messrs.  Palmer  &  Co.,  merchants  of  Calcutta,  and  a 
sum  of  4,600  sicca  rupees,  secured  by  two  promissory  notes,  of  the 
India  government,  called  ^'  government  paper,"  which  Messrs.  Palmer 
&  Co.  held  for  Fanny  Byrne,  the  mother  of  Mr.  Byrne,  were  assigned 
to  Captain  Norcott  and  Mr.  Connell,  upon  trust,  to  call  in  and  receive 
the  balance  of  the  sum  of  10,000  sicca  rupees,  and  interest,  then 
due  from  Messrs.  Palmer  &  Co.,  and  lay  out  and  invest  such  balance, 
when  received,  in  their  names,  in  or  upon  the  before-mentioned  or 
some  other  Indian  government  securities ;  and  upon  further  trust,  to 
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reoeive  the  interjest  thereof  when  invested,  and  tiie  interest  on  tite 
4,600  sicca  rapees,  so  standing  in  the  name  of  the  said  Fanny  Byrne, 
in  order  that  the  same  might  accumulate  at  compound  interest,  until 
it  should  be  of  the  value  of  4,000/.  sterling,  and  then  to  pay  the  divi- 
dends  to  Mr.  Byrne  for  life,  with  remainder  to  Mrs.  Byrne  for  life^ 
with  remainder  to  the  children  of  the  marriage.  The  settlement  con- 
tained a  power  to  alter  and  vaiy  the  securities. 

On  the  2d  of  September,  1826,  Fanny  Byrne  wrote  to  Messrs. 
Palmer  &  Co.,  setting  forth  the  purport  or  effect  of  the  settlement, 
and  requesting  the  firm  to  attend  to  the.  instruotions  they  should 
receive  from  the  trustees.  On  the  4th  of  September,  1836,  Mr.  and 
Mrs.  Byrne,  and  Captain  Noreott,  and  Mr.  Connell,  (the  trustees,) 
wrote  to  Messrs.  Palmer  &  Co.,  stating  the  effect  of  the  settlement, 
and  requesting  them  to  invest  the  10,000  sicca  rupees,  and  interest 
thereon,  in  such  government  securities  in  India  as  they  might  think 
best,  in  the  trustees'  names,  and  also  to  invest  the  dividends  and  the 
interest  on  the  4,600  sicca  rupees,  that  the  same  might  accumulate. 

Messrs.  Palmer  &  Co.  transferred  the  cash  balance  in  their  books 
to  the  credit  of  the  trustees,  and  on  the  9th  of  May,  1827,  wrote  an 
answer  to  the  letter  of  the  4th  of  September,  1826,  so  stating,  and 
that  it  was  necessary  to  have  a  special  power  of  attorney  to  transfer 
the  government  paper  into  the  names  of  the  trustees. 

Nothing  more  "was  done  bv  the  trustees ;  the  money  remained  in 
the  hands  of  Messrs.  Palmer  oc  Co.,  who,  in  1828  and  1829,  sent  in 
their  account  to  Mr.  Connell,  and  in  January,  1830,  they  became 
insolvent,  whereby  two  thirds  of  the  12,000  rupees  at  that  time  remain- 
ing in  their  hands  were  lost. 

On  the  13th  of  January,  1830,  and  before  the  insolvency  was  known 
in  London,  Mr.  Connell  wrote  to  Messrs.  Palmer  &  Co.,  complaining 
of  their  having  departed  from  their  instructions  given  in  September, 
1826,  and  directing  an  immediate  compliance  therewith. 

In  September,  1833,  the  trustees  wrote,  appointing  Messrs.  Boyd 
&  Co.  their  agents  in  Calcutta,  to  receive  and  invest  the  trust  funds. 
Messrs.  Boyd  &  Co.  continued  agents  till  1840,  when  they  also  failed, 
having  1,837  rupees,  part  of  the  trust  property,  in  their  hands. 

Until  1836,  no  power  of  attorney  was  obtained  from  Fanny  Byrne 
for  the  transfer  of  the  government  paper. 

In  1844,  the  trustees  appointed  Messrs.  Mackillop  agents  in  Cal* 
cuttar 

The  bill  was  filed  in  1848,  by  the  children  of  the  marriage,  alleging 
that  the  losses  to  the  trust  fund  had  been  occasioned  by  the  neglect 
and  default  of  the  trustees,  and  seeking  to  compel  them  to  make 
good  the  whole  of  the  trust  funds,  with  such  accumulations  as  might 
have  been  made  thereon  in  the  due  execution  of  the  trusts  of  the 
settlement  The  bill  prayed  a  declaration,  that  the  trustees  were  guiltf 
of  a  breach  of  trust,  in  permitting  the  cash  balance,  in  the  hands  of 
XUmer  &  Co.  and  Boyd  &  Co.,  at  the  time  of  their  insolvency 
respectively,  to  remain  in  their  hands  or  uninvested,  and  in  not  using 
due  diligence  for  causing  the  same  to  be  invested  according  to  the 
trusts  of  the  settlement,  and  that  they  were  also  guilty  of  a  breach 
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of  troflt,  in  not  nsing  dae  diligence  to  receive  the  dividends  of  the 
estates  of  the  insolvent  firms,  and  the  interest  on  the  securities,  and 
in  not  accumulating  the  trust  funds.  It  prayed  an  inquiry  as  to 
what  the  trust  funds  would  now  produce  in  amount,  if  the  same  had 
been  duly  invested  and  accumulated ;  and  it  sought  to  make  the  true- 
tees  liable  for  the  loss. 

With  regard  to  the  trustees,  it  appeared  that  Connell  was  a  Scotch 
law  agent  resident  in  London,  and  that  Captain  Norcott  was  in  the 
army,  and  that  in  June,  1827,  before  any  answer  had  been  received 
to  the  letter  of  the  4th  September,  1826,  he  left  England  to  join  bis 
regiment  at  Halifax  in  Nova  Scotia,  where  he  remained  with  his  regi- 
ment, till  September,  1830,  when  he  returned  to  England,  and  arrived 
in  November,  1830.  He  remained  in  England  or  on  the  Continent 
till  the  spring  of  1832,  when  he  rejoined  his  regiment  in  America.  In 
Septeniber,  1833,  he  came  to  England,  and  then  concurred  with  Con- 
neU  in  appointing  Messrs.  Boyd  &  Co.,  of  Calcutta,  agents  of  the 
trust  there.  He  soon  afterwards  proceeded  to  JamaicG^  and  embarked 
for  th^tt  island  on  the  25th  of  December,  1833,  remained  tbere  until 
November,  1836,  when  he  again  returned  to  England,  firom  which 
time  until  October,.  1840,  he  was  in  England  or  in  Ireland,  with  his 
regiment,  or  on  the  staff;  in  October,  1840,  he  again  left  England 
with  his  regiment,  and  remained  abroad  until  March,  1846,  being 
part  of  that  time  quartered  at  Malta,  and  part  of  the  time  at  Corfu* 

The  cause  now  came  on  for  hearing. 

Turner  and  Smythe^  for  the  plaintiffs,  argued,  that  the  trustees  had 
been  guilty  of  a  breach  of  trust  by  their  inattention  to  the  duties  im* 
posed  by  the  settlement«'and  were  liable  to  make  good  the  whole  loss 
occasioned. 

Walpole  and  O.  L,  Rttssally  for  Captain  Norcott,  argued,  that  he 
had  been  prevented  by  unavoidable  necessity,  in  consequence  of*  his 
absence  on  public  duties  from  England,  from  attending  to  the  matters 
of  the  trust,  and  that  he  was  therefore  relieved  from  those  lesponsi* 
bilities  which  might  have  attached  to  him  if  resident  in  England. 

Roupell  and  R.  TFI  Moore^  for  Connell,  urged  the  difficulties  which 
had  existed  in  performing  the  trusts  as  to  property  so  far  distant,  and 
the  great  hardship  of  making  trustees  personally  responsible  for  invo« 
luntary  losses.  They  argued  that  there  was  not,  in  this  case,  sufficient 
neglect  to  render  the  trustees  liable. 

Prior  for  Mr.  and  Mrs.  Byrne. 

Turner^  in  reply. 

MiMch  V.  Gockerelly  5  Myl.  &  Cr.  178,  and  Ez  parte  Belchier^  Am* 
bier,  218,  were  citeo. 

The  Master  of  the  Bolls.    This  is  one  of  those  very  distressing 
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easea  which  often  oocnr  in  this  eonrt,  in  which  persons,  wholly  gnili> 
less  of  any  bad  design,  and  intending  to  do  nothing  but  acts  of  kiod- 
ness  towards  other  parties,  have,  by  those  very  acts  of  kindneas,  omit- 
ted to  perform  duties  with  which  they  were  charged ;  and  the  conss- 
qnence  has  been,  that  a  very  great  loss  has  occurred,  which,  by  the 
rales  of  this  court,  those  who  have  made  that  omission  are  undoubU 
edly  bound  to  make  good. 

I  must  say,  that  this  case  has  been  conducted  with  as  lauch  £e»* 
bearance  as  was  consistent  with  the  dvtty  imposed  on  counsel  of  en* 
forcing  the  rights  of  those  who  rely  upon  them. 

The  facts  of  the  case  are  these :  —  Upon  the  marriage  of  Mr.  and 
Mrs.  Bynie,  in  1826,  certain  property  in  the  East  Inmes,  which  be> 
longed  to  the  mother  of  Mr.  Byrne,  became  the  subjtet  of  a  aettie- 
menti:  It  consisted,  in  part,  -of  a  balance  due  from  Messrs.  Palmer  k 
Co.,  of  Calcutta,  and  in  part  of  certain  government  or  East  India 
government  paper,  to  the  amount  of  4600  rapees.  The  situation  of 
the  parties  was  such,  at  that  time,  as  to  make  it  prudent  and  proper 
to  accumulate  the  property,  and  the  parties  appear  to  have  been  wil- 
ling to  forego,  the  present  enjoyment  of  the  income,  for  the  purpose 
of  accuii^Cdating  the  sum  of  4,000/.,  which  they,  probably  thought 
might  be  done  in  the  East  Indies,  as  safely  as  and  more  quickly  than 
in  England.  It  was  therefore  provided  by  the  settlement,  that  the 
4,600  rupees  should  be  tmnsferred  into  the  names  of  the  trustees,  and 
that  the  10,000  rapees,  which  were  in  the  hands  of  Palmer  &  Co., 
should  be  received  from  them  and  immediately  invested,  and  that  the 
dividends  should,  from  time  to  time,  be  received  on  the  behalf  of  the 
trustees,  and  accumulated  until  the  sum  of  4,0002.  was  raised,  and 
which,  after  it  had  been  so  accumulated,  was  intended  for  the  benefit 
of  the  husband  and  wife,  and  ultimately  for  the  benefit  of  the 
children. 

Mrs.  Byrne,  the  mother,  whose  property  it  seems  to  have  been, 
covenanted  that  she  would  do  aU  which  might  be  necessary  on  her 
part  to  procure  a  transfer  of  those  funds.  Nothing  could  apparently 
nave  been  more  simple  than  the  duty  undertaken  by  the  trustees ; 
they  had  nothing  to  do,  in  the  regular  conduct  of  the  business,  but  to 
invest  the  accumulations.  Unfortunately,  those  investments  were  to 
be  made  in  the  East  Indies,  the  trastees  being  far  off,  and  disasters 
arose  in  the  execution  of  the  trust  The  first  act,  which  was  one  of 
very  great  propriety  on  the  part  of  the  trastees  and  of  Mrs.  Byrne, 
was,  to  inform  the  agents  in  India  of  what  had  been  done,  and  what 
were  the  trusts  of  the  settlement.  The  trustees  also  wrote  instrae- 
tions  to  do  what  was  necessary  for  them  in  the  execution  of  the  trust; 
and  they  directed  that  they  should  send  their  accounts  to  Mr.  Con- 
nell.  All  that  seems  to  have  been  perfectly  rightly  done.  The  letter 
arrived  in  the  East  Indies,  in  the  usual  course  from  England.  The 
agents  then  stated  that  they  could  not  fully  act  upon  the  instructions, 
because  they  wanted  a  power  of  attorney  to  enable  them  to  do  so,  and 
they  stated,  that  they  had  transfened  the  10,000  rupees  to  the  account 
of  the  trustees.  They  had  it  then  in  their  power  to  receive,  and  they  did 
receive,  the  interest  upon  the  government  paper.  What  they  therefore 
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did,  was  to  receive  the  dividends  upon  the  government  paper,  and  to 
transfer  the  cash  balanee  from  the  account  of  Mrs.  Byrne,  to  the  ac- 
coant  of  the  trustees.  This,  certainly,  was  not  a  compliance  with 
that  which  they  had  been  directed  to  do,  for  they  did  not  call  in,  and 
invest  on  government  paper  the  10,000  rupees,  and  they  did  not  receive, 
invest,  and  accumulate  the  interest  on  the  government  paper.  These 
things  they  neglected  to  do,  and  although  they  stated,  that  they  could 
not  follow  the  directions,  because  they  had  not  got  the  powers  from 
Mrs.  Byrne,  to  enable  them  to  make  a  transfer  of  the  paper,  still  they 
did  not  offer  the  smsdlest  apology  or  excuse  for  not  obeying  the  direc- 
tions which  were  given,  to  invest  the  cash  balance  and  to  accumulate 
the  dividends. 

Mr.  Connell  received  this  letter  and  was,  as  it  appears  by  his  own 
letter  of  1840,  perfectly  aware  that  Palmer  &  Co.  had  departed  from 
the  instructions  which  had  been  given  to  them,  and  that  the  directions 
had  not  been  obeyed.  What  did  he  do,  during  this  long  period  of 
time  which  he  allowed  to  elapse  ? '  He  certainly  appears,  by  the  letter, 
to  have  been  aware  that  it  was,  at  least,  desirable  that  the  powers 
which  had  been  as&ed  for  from  Mrs.  Byrne  should  be  sent,  but  no 
step  to  procure  those  powers  was  effectually  taken  until  the  year 
I806,  or  10  years  after  the  marriage. 

With  respect  to  the  cash  balance,  though  he  knew,  so  early  as  the 
year  1827,  that  the  directions  which  had  been  given  by  the  trustees  had 
not  been  obeyed,  he  did  not  take  any  step  whatever  upon  the  subject 
till  the  year  1830.  Now  I  cannot  help  thinking,  that  this  is  an  omis* 
sion  in  the  performance  of  a  duty  which  this  court  cannot  pass  over. 
A  gentleman  who  has  taken  upon  himself  the  performance  of  the 
duties  of  a  trustee,  is  bound  to  look  after  the  execution  and  perform- 
ance of  those  duties ;  and  there  is,  in  this  case  (I  do  not  mean  to 
say  it  in  any  harsh  sense)  an  omission,  in  respect  of  which  the  court 
is  bound  to  charge  the  party  with  the  loss  which  may  be  reasonably 
supposed  to  have  arisen  from  his  neglect 

Is  there  a  difference  between  the  ca^e  of  Mr.  Connell  and  Captain 
Norcott?  Hard  enough  it  seems  on  Mr.  Connell,  who  is  stated  to 
have  had  no  acquaintance  at  all  with  the  family,  and  certainly  it  is 
a  matter  of  great  surprise,  how  an  entire  stranget  to  the  family  should 
have  taken  upon  himself  such  an  onerous  and  arduous  a  duty  as  this, 
without  having  any  reason  of  friendship  or  affection  towards  any  of 
the  parties  to  induce  him  to  do  it  Hard  is  it,  I  say,  upon  Mr.  Con- 
nell, but«still  harder  it  would  seem  upon  Captain  Norcott,  a  military 
man,  always  probably  intending  to  be  on  service,  and  actually  going 
on  service  at  a  very  earlv  period,  and  being,  during  the  greater  part 
of  these  several  transactions,  on  service  abroad.  He  had  given  proper 
directions  on  the  subject,  and  by  the  very  giving  of  these  directions, 
he  assumed  the  performance  of  the  duties.  Can  he  then,  because  he 
goes  abroad,  because  he  is  engaged  in  a  military  profession,  for  that 
reason  be  exonerated  from  taking  any  trouble  whatever  about  this 
matter  ?  Was  he  exonerated  from  making  any  inquiry  whether  the 
letter  he  had  written  had  been  obeyed,  what  was  doing  in  this  trust : 
--'  and  whether  the  Indian  agents  were  proceeding,  from  time  to  time, 
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to  act  according  to  the  directions  giyen?  Is  he  to  be  allowed  to  go 
entirely  out  of  the  way,  and  neglect  giving  any  farther  attention  to 
the  business,  leaving  it  merely  to  accident,  or  to  the  chance,  that  his 
co-trustee,  Mr.  Connell,  would  take  upon  himself  the  execution  of  the 
whole  business  ? 

I  own  it  does  appear  to  me  to  be  a  very  hard  case,  and  I  think  it 
extremely  probable,  that  this  gentleman  had  no  idea  of  the  sort  of 
responsibility  to  which  he  was  subjecting  himself;  but  I  am,  never- 
theless, of  opinion,  that  having  undertaken  the  performance  of  that 
duty,  and  continuing  bound  and  liable  to  perform  it,  he  cannot  be 
exonerated  from  the  consequences  which  have  arisen  from  his  neglect 
of  it 

At  the  very  period  when  Mr.  Connell  wrote  the  letter  of  the  13th 
of  January,  1830^  Messrs.  Palmer  &  Co.  had  become  insolvent  There 
is  no  allegation  that  they  were  not  previously  in  credit,  and  there  is 
no  reason  now  before  me  to  suppose,  that  they  would  not  have  paid 
what  was  due  from  them,  if  it  had  been  demanded  at  first,  in  a  proper 
manner ;  there  was  ample  time  to  instruct  other  persons  to  proceed 
against  Palmer  &  Co.  if  necessary,  and  it  was  clearly  necessary,  be* 
cause  they  had  plainly  disobeyed  the  instructions  which  they  had 
received.  Circumstances  of  that  kind  do  not  admit  of  being  trifled 
with ;  and  it  seems  to  me,  that  the  trustees  are  necessarily  to  be 
charged  with  the  loss  which  was  incurred. 

The  plaintifis  are  content  to  take  the  account  as  it  stood  at  the  time 
of  the  failure  of  Messrs.  Palmer  &  Co.,  as  being  the  full  amount  of 
accumulation  up  to  that  time.  That  being  so,  they  are  to  be  charged 
with  that  balance,  and  with  the  accumulations  that  ought  to  have 
been  made  upon  that  balance  from  the  time  of  the  bankrnptcy. 

The  disasters  of  this  trust  did  not  end  here.  After  a  long  lapse  of 
time  which  cannot  be  well  accounted  for,  attorneys  were  constituted 
to  recover  from  Palmer  &  Co.  the  dividends,  payable  out  of  their 
estate.  The  plaintiffs  admit  that  there  must  be  an  allowance  of  a 
reasonable  time  for  sending  out  new  powers,  and  they  are  content  to 
allow  the  period  intervening  between  the  bankruptcy  of  Palmer  &  Co. 
and  the  end  of  the  year  I80I,  as  that,  which,  by  an  inevitable  misfor« 
tune,  namely,  the  failure  of  Messrs.  Palmer  &  Co.,  the  accumulations 
could  not  have  been  carried  on ;  for  that  period,  therefore,  the  defend- 
ants will  not  be  charged. 

It  seems  to  me  that  the  proper  course  is,  to  charge  the  trustees  with 
such  accumulations,  and  to  make  all  proper  aUowances,  an4  to  give 
them  the  full  bene^t  of  all  the  profit  made  from  the  dividends  receiv- 
ed and  the  investments  made  by  their  direction. 

With  respect  to  the  costs,  I  must  say,  I  do  not  know  of  any  instance 
where  trustees  are  made  to  repair  a  breach  of  trust,  in  which  they 
have  not  been  charged  with  the  costs  of  the  suit.  It  is  almost  always 
a  necessary  consequence,  for  they  ought  not  to  add  to  the  loss  of 
their  cestuis  que  trmt  the  costs  of  the  suit  rendered  necessary  for  the 
purpose  of  obtaining  redress. 

By  the  decree,  the  trustees  were  charged  with  the  129837  rupees 


COURTS  OF  CHANCERY,  185S.  001 

Coftaoioe  v.  OnmiiaglMm. 


the  amount  Iq  the  bands  of  Palmer  &  Co.  at  tbeir  failure,  and  with 
the  accumulations  which  would  have  been  made,  if  that  sum  and 
interest  had  been  properly  accumulated  in  Indian  government  securi- 
ties, and  also  with  the  5,o00  rupees,  and  similar  accumulations.  But 
they  were  not  to  be  charged  with  accumulations  during  the  period 
stated  in  the  judgment  and  during  another  similar  interval,  which 
occurred  in  sending  out  powers  to  Mackillop  &  Ck>»  Their  liability 
was  also  limited  to  4,000&  s^ 


CosTANCE  V.  Cunningham.* 

Janiuury  13, 1851. 

Injunctions^  Oifl —  Undue  Influence. 

Where  a  special  iiijimction  has  been  obtained  on  affl  dayits,  and  on  the  answer  coming  in, 
the  defendant  mores  to  dissolve,  such  affidaWts  maj  be  used  against  the  answer. 

An  old  woman  was  indaced,  without  consideration,  to  transfer  her  stock  into  the  name  of 
another,  who,  by  his  answer,  swore,  that  there  had  been  a  gift  of  it  to  him,  sabject  to  a 
trust  for  the  transferror,  for  life.  An  injunction  to  restrain  the  transfer  and  receipt  of  the 
diTidends  was  continned. 

In  this  case,  an  old  woman,  who  had  accumulated  a  sum  of  money, 
which  was  standing  in  her  name  in  the  funds,  had  transferred  it  into 
the  name  of  the  defendant,  in  whose  house  she  lodged,  apparently 
without  any  consideration.  The  defendant  insisted  that  there  had 
been  a  gift  toliim,  subject  to  the  payment  of  the  dividends  to  her  for 
life. 

Upon  this  bill  being  filed  by  her  administrator,  insisting  on  the  in- 
validity of  the  transaction,  an  ex  parte  injunction  had  been  granted 
on  affidavit  The  defendant  put  in  his  answer,  insisting  on  the  valid- 
ity of  the  gift  to  him,  and  he  now  moved  to  dissolve  the  injunction. 
The  principal  point  raised  was,  whether,  where  an  injunction  is 
granted  before  answer  *  on  affidavits,  such  affidavits  can  be  used 
against  the  answer  on  a  motion  to  dissolve  the  injunction  after  the 
answer  comes  in. 

Forstefj  in  support  of  the  motion,  insisted,  that,  by  the  practice  of 
the  court,  such  a^davits  could  not  be  now  received,  and  at  all  events, 
that  they  could  not  be  received  as  to  matters  of  title.  He  argued  that 
as  the  defendant  could  not,  on  the  present  application,  support  his 
answer  by  affidavit,  it  ought  to  be  taken  as  true,  and  that  the  affida- 
vits previously  filed  ought  to  be  rejected,  at  least  as  to  all  matters  of 
title.  # 
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Turner,  contri^  contetided  that  the  practice  of  the  court  was  the 
reverse,  aud  that  the  only  limitatioii  against  ueing  affidavits  against 
the  answer  was,  that  those  could  not  be  used  which  had  been  filed 
after  the  answer. 

The  following  authorities  were  cited.  Manser  v.  Jennery  2  Hare, 
603 ;  MorpheU  v.  Jones,  19  Ves.  350  \  Atkinson  v.  Kemble,  7  Sim. 
638;  Rock  v.  Maihews,  2  De  G.  &  Sm.  227;  3  Daniel's  Practice, 
p.  356,  (1st  ed.) :  and  see  Eden  on  Injunctions,  326. 

The  Master  of  the  Rolls.  My  strong  impression  is,  that  the 
usual  practice  in  this  branch  of  the  court  has  always  been,  that  where 
an  injunction  has  been  obtained  on  affidavit,  and  after  the  answer 
comes  in,  the  defendant  moves  to  dissolve,  the  affidavits  filed  before 
the  answer  may  be  used  on  that  occasion.  I  cannot  say  they  have 
ever  been  rejected  here. 

The  motion  then  proceeded. 

Forster  for  the  motion. 
Turner,  contriL 
Forster,  in  reply. 

The  Master  of  the  Bolls.  This  is  a  case  as  full  of  suspicion 
as  any  I  have  ever  met  with.  An  old  woman  who  had  accumulated 
a  sum  of  stock  has,  it  is  said,  been  induced,  by  some  means  or  other, 
to  make  a  gift  of  this  sum  to  the  defendant,  he  being  a  person  in 
whose  house  she  lodged,  subject  only  to  the  payment  oi  the  dividends 
to  her  for  life. 

There  is  no  memorandum  of  agreement,  and  nothing  to  show, 
either  that  he  was  to  have  this  stock,  which  previously  clearly  be- 
longed to  her,  or  even  that  he  was  to  account  for  these  dividends.  It 
rests  entirely  on  his  own  statement,  and  on  the  fact,  that  she  has 
made  the  transfer  and  has  received  the  dividends.  There  is,  therefore, 
nothing  to  show  that  the  defendant  is  entitled  either  to  the  capital  or 
dividends,  except  his  single  oath.  He  says  that  he  has  witnesses  to 
prove  the  transaction ;  he  does  not  produce  one,  but  asks,  on  his  own 
statement,  that  the  injunction  may  be  dissolved  altogether,  or  at  least 
that  he  may  have  the  income  pending  the  suit.  The  circumstances 
of  this  case  are  so  fraught  with  suspicion,  that  I  cannot  bring  myself 
to  allow  him  to  have  either. 

If  I  were  to  proceed  on  the  affidavits,  the  matter  would  be  clear 
from  doubt ;  but  I  think  there  is  sufficient  upon  the  answer  alone  to 
induce  mc  to  say,  that  the  parties  ought  to  be  put  to  the  proof  of 
their  rights,  and  that  I  cannot  dissolve  this  injunction.^ 


^  The  suit  was  subsequently  compromised,  and  the  fund  equally  divided  between  the 
plaintiff  and  the  defendant    See  Uie  15  &  16  Vict  c.  86,  s.  59. 
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CUNLIFFE   V.    WhaLLEY.^ 
Janiuury,  21,  22,  and  24, 1851. 

Injunction. 

The  trnstees  of  a  turnpike  road  which  passed  oyer  a  hill,  were  empowered  to  lower  it  when 
necessary.  They  applied  to  restrain  an  adjoining  freeholder  from  making  a  tunnel  under 
the  road,  on  the  ground  that  it  would  obstruct  the  future  improvement  of  the  road.  The 
court,  however  held,  that,  it  had  no  authority  to  interfere,  and  refused  the  application. 

This  was  a  motion,  made  by  the  plaintiff,  a  trustee  of  a  turnpike 
road,  appointed  under  the  1  Geo.  4,  c.  14i  (local  and  personal,)  to 
restrain  the  defendant  (the  oWner  of  an  estate  through  which  the  road 
passed)  from  continuing  or  completing  the  construction  of  a  tunnel 
under  the  turnpike  road  leading  from  Ruabon  to  Llangollen  over 
Plas  Madoc  Hill,  and  from  allowing  the  same  to  remain  or  continue, 
so  as  to  endanger  or  obstruct,  or  interfere  with  the  turnpike  road,  or 
the  use  thereof,  or  to  interfere  with  the  due  improvement  of  the  road 
by  lowering  the  same. 

Turner^  Willesj  and  Freelingj  for .  the  plaintiff. 

Alhn^  serg.,  W.  T,  &  Daniel^  and  Orap^  for  the  defendant 

Turner,  in  reply. 

The  3  Geo.  4,  c  126,  s.  88, 7  &  8  Geo.  4,  c.  34,  s.  18,  and  the  9  Geo.  4, 
c  77,  s.  9,  together  with  Boulton  v.  Crowther,  2  B.  &  Cr.  703 ;  DavU 
son  v.  Gill,  1  East,  64 ;  Jordin  v.  Orump,  8  Mee.  &  W.  782;  Barnes 
V.  Ward,  19  L.  J.  N.  S,  (C.  P.)  195 ;  The  Attorney- General  v.  Aspi- 
naU,  2  Myl.  &  Cr.  613 ;  The  Company  of  Proprietors  of  Northam 
Bridge,  Sfc.  v.  The  London  and  Southampton  Railway  Company,  9  L. 
J.  (n.  s.)  Ch.  277 ;  Talk  v.  Moxhay,  11  Beavan,  571,  were,  amongst 
other  authorities,  referred  to. 

The  Master  of  the  Rolls.     I  will  give  my  opinion  on  Friday. 

January  24.  The  Master  of  the  Rolls.  The  road  mentioned 
in  the  notice  of  motion  runs  east  and  west  from  Ruabon  to  Llangol- 
len. It  passes  through  the  Plas  Madoc  estate,  and  over  the  hill  called 
the  Plas  Madoc  HiU.  The  trustees  of  the  road  are  represented  by 
the  plaintiff,  the  owners  of  the  Plas  Madoc  estate  by  the  defendant 
There  are  coal  mines  on  the  Plas  Madoc  estate,  and  the  turnpike 
road  lies  between  the  coal  mines  and  the  Chester  and  Shrewsbury 
Railroad. 

The  trustees  of  the  turnpike  road  are,  by  statute,  empowered  to 
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improve  the  road  and  to  alter  its  course  or  path,  and  under  that  power 
are  entitled  to  lower  thi  road,  when  necessary  and  in  their  power; 
and  on  various  occasions,  in  and  after  the  year  1841,  they  have  exer- 
cised that  power.  They  appear  to  be  entitled  to  exercise  it,  when- 
ever they  think  it  necessary  and  have  the  means,  and  it  ought,  I  think, 
to  be  assumed,  that  the  trustees,  having  the  duty  to  improve  the  road 
at  all  times,  intend  to  perform  that  duty  when  they  can. 
,  In  the  year  1848,  the  defendant,  desiring  to  establish  a  communica- 
tion by  railroad  between  the  Plas  Madoc  collieries  and  the  Chester 
and  Shrewsbury  Railroad,  and  having,  'for  that  purpose,  occasion  to 
carry  his  road,  which  he  calls  a  branch  road,  across  the  turnpike  road, 
(NToposed  to  do  so  on  the  west  side  of  Plas  Madoc  Hill,  and  applied 
to  the  trustees  of  the  turnpike  road  for  leave.  The  railroad  then  pro- 
posed to  be  made  would  have  crossed  the  turnpike  road  at  a  hollow, 
and  would  have  required  an  embankment  or  bridge  to  carry  it  across. 
Such  an  embankment  or  bridge,  and  the  work  connected  with  it^ 
would  have  lessened  the  declivity  from  the  top  of  Plas  Madoc  Hill  to 
the  lowest  part  of  the  road  on  the  west  side  of  the  hill,  and  would 
consequently  have  been  an  improvement  of  the  road,  and  the  trustees 
consented  to  the  work  being  made,  on  the  payment  by  Mr.  Whalleyi 
the  defendant,  of  200^,  and  in  consideration,  it  may  be  presumed,  of 
the  improvement  which  it  would  make  in  their  road.  On  negotia- 
tion of  the  matter,  Mr.  Whalley  seems  to  have  contemplated  that  his 
intended  railroad  was  a  private  road,  and  on  one  occasion,  at  least, 
he  so  spoke  of  it,  in  acTdressing  the  trustees  on  the  subject. 

Mr.  Whalley  had  arrangements  to  make  with  the  Chester  and 
Shrewsbury  lUiilway  Company,  for  the  junction  of  his  intended  new 
road  with  the  Great  Chester  and  Shrewsbury  Bailway.  These 
arrangements  ultimately  led  to  an  alteration  in  the  direction  of  a 
part  of  his  own  line,  and  particularly  to  an  alteration  in  the  place  where, 
and  the  mode  in  which  it  was  to  cross  the  turnpike  road.  He  resolved 
to  carry  it  across  on  the  east  instead  of  on  the  west  side  of  the  Plas 
Madoc  Hill,  and  the  inclination  of  the  ground  is  such,  that  at  cross- 
ing the  turnpike  road  on  the  east  side,  would  lead  to  crossing  by  a 
cutting  or  a  tunnel,  instead  of  crossing  by  an  embankment  or  briaige, 
which  would  have  been  the  case  •on  the  west  sjde  as  originally  in- 
tended. 

In  negotiating  the  arrangements  which  led  to  this  change,  Mr, 
Wyatt  (who  was  clerk  of  the  trustees  of  the  turnpike  road)  was  the 
solicitor  of  Mr.  Whalley,  but  it  does  not  appear  that  Mr.  Whallev 
had  either  through  ^Ir.  Wyatt,  or  otherwise,  any  communication  with 
the  trustees  of  the  road  on  the  subject 

As  Mr.  Wyatt  was  acquainted  with  aU  his  proceedings  and  made 
no  objection,  Mr.  Whalley  may  have  thought,  that  no  objection  was 
likely  to  be  made  on  the  part  of  the  trustees.  He  probably  did  not 
enough  consider,  that,  upon  that  occasion,  Mr.  Wyatt  was  not  actp 
ing  in  the  performance  of  any  duty  to  the  trustees,  and  had  no  autho- 
rity to  ^communicate  any  of  Mr.  Whalley's  plans  or  proceedings  to 
the  trustees  without  the  directions  of  Mx.  Whalley  himself.  It  appears 
to  me,  that  I  have  no  sufficient  ground  for  imputing  to  the  trustees 
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any  knowledge  of  the  change  in  Mr.  Wballey'ft  plans  nntil  the  month 
of  July,  1860. 

Bat  Mr.  Bice  Hopkins  was  the  engineer  employed  by  Mr.  Whalley 
to  construct  the  new  road :  Mr.  George  Clark  was  the  surveyor  of 
the  trustees ;  and  on  the  17th  of  July,  Mr.  Hopkins,  by  direction  of 
Mr.  Whalley,  informed  Mr.  Clark  of  what  was  Intended  to  be  done, 
and  no  objection  was  then  made.  There  is  some  discrepancy  in  the 
evidence  as  to  this,  but  I  think  that  Mr.  Clark  did  not  at  first  object 

•I  have  stated,  that,  in  the  treaty  of  1848,  Mr.  WhaUey  had,  on  one 
occasion,  spoken  of  his  new  railway  as  a  private  road ;  but  it  appears 
that  either  his  views  were  not  the^  confined  to  a  private  road,  or 
t^t  after  that  time,  his  views  on  the  use  to  be  made  of  his  new  or 
branch  railway  had  enlarged,  and  he  naturally  enough  intended  to 
make  it  as  profitable  as  he  lawfully  and  properly  could,  and,  before 
July,  1850,  be  had  formed  the  intention  of  allowing  other  persons  to 
use  his  rosid,  on  such  terms  as  he  could  arrange  with  them.  Inform- 
ation of  this  intention  having  reached  Mr.  Clark,  that  gentleman,  on 
the  24th  of  Jnly,  wrote  to  Mr.  Hopkins  and  informea  him,  that  if 
that  were  the  tact,  the  trustees  would  not  allow  Mr.  Whalley  to 
make  his  branch  railway  under  the  turnpike  road.  This  was  taking 
up  the  matter  with  rather  a  high  hand,  and  Mr.  Hopkins  wrote  to 
Mr.  Wyatt,  and,  omitting  all  notice  of  Clark's  objection,  attempted 
to  turn  the  communication  with  the  trustees  to  other  points,  and  in  a 
few  days  after,  (30th  July,)  Mr.  Wyatt  wrote  to  Mr.  Hopkins  in  a 
manner  to  show,  that  the  objection  was  to  Mr.  Whalley  making  a 
railway  to  be  used  by  others.  He  says,  ^  The  trustees,  at  great 
expense,  opposed  a  branch  line  of  railway,  likely  to  ruin  their  road 
and  resources  on  that  line,  and  you  may  rely  they  will  justly  and 
zealously  watch  any  possible  chance  of  the  company,  that  is,  the 
railway  company)  getting  and  attaining  the  same  end  by  this  means, 
beyond  a  permission  to  Sir.  Whalley*  himself.'' 

After  this,  I  think  that  each  of  the  parties  must  bo  eonsi^iered  as 
understanding  what  the  other  aimed  at 

Mr.  WhaUey  desired  to  make  a  profitable  railway  through  the 
Plas  Madoc  estate  and  across  the  turnpike  road ;  and  the  trustees 
did  not  object  to  Mr.  Whalley's  making  a  railway  for  his  own  use, 
in  the  intended  direction,  but  they  considered  (probably  most  justly) 
that  such  a  railway,  open  to  the  use  of  an^  one  who  might  be  licensed 
by  Mr.  Whalley,  would  be  extremely  prejudicial  to  the  resources  of 
the  turnpike  road,  and  they  determined  to  oppose  it 

Mr.  Clark,  on  the  10th  of  August,  reported  to  the  trustees,  that  if 
Mr.  Whalley  insisted  on  driving  the  tunnel,  without  agreeing  to  the 
things  he  (Mr.  Clark)  recommended,  the  lowering  of  the  road  had 
better  be  done  previously  about  twelve  feet,  and  his  recommendations 
were  adopted  and  ordered ;  and  on  the  13th  of  August,  Mr.  Hopkins 
wrote  to  Mr.  Wyatt,  that  if  his  proposal  as  to  a  bridge  were  not 
adopted,  Mr.  Whalley  would  be  obliged  to  incur  the  additional  ex* 
pense  of  making  a  tunnel  through  the  Pla|  Madoc  freehold,  without 
mterfering  with  the  road. 

I  do  not  think  it  useful,  minutely  to  trace  the  matter  further ;  the 
VOL.  XVII.  43 
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parties  became  angry,  and,  as  people  in  that  oondition  do, 
stood  one  another.  They  were,  in  fact,  each  of  them  acting  in  vindi* 
cation  of  their  supposed  rights  and  duties,  but  now  the  question  is, 
whether  this  court  is  to  interfere  with  what  has  been  done. 

The  defendant's  tunnel  has  been  completed ;  the  road,  as  it  was  in 
July  last,  does  not  appear  to  have  been  at  all  injured ;  nor  has  the 
use  of  it  been  at  all  hindered  or  impeded. 

The  soil  of  the  road  is  vested  in  the  owners  of  the  Pias  Madoc 
estate,  subject  to  the  rights  of  the  public,  and  to  the  powers  and 
rights  vested  in  the  trustees  by  statute.  See  Co.  2d  Ii»t  705 ;  Sir 
John  Lade  v.  Shepherd^  2  Strange,  1004 ;  Bex  v.  Llandiloj  2  Term  R. 
232 ;  Cooke  v.  Green,  11  Price,  736 ;  Headtam  v.  HetUey,  Holt,  46^; 
BouUan  v.  Orowthery  2  B.  &  Cr.  703. 

One  of  those  powers  is  to  lower  the  road  in  a  legal  and  proper 
manner ,  and  I  think  that  I  may  presume,  that  there  was  a  general 
intention  to  exercise  that  power,  even  at  the  particular  place  in  qnes- 
tion,  when,  if  ever,  it  should  be  expedient  to  do  so ;  but  upon  the 
evidence,  I  am  of  opinion,  that  at  the  time  -~that  is,  in  the  begin- 
ning of  August  last,  it  had  not  been,  and  it  was  not  thought  expe- 
dient to  lower  the  road  at  this  place,  simply  with  a  view  to  improve 
the  road,  and  that  the  real  intention  of  commencing  the  operation  at 
that  time  was,  to  prevent  or  impede  the  construction  of  Mr.  Whalley's 
road,  which  was  thought,  I  suppose  very  justiy,  likely  to  be  prejudi- 
cial to  the  road.  No  doubt  it  was  the  duty  of  the  trustees  to  protect 
the  resources  of  the  turnpike  road  by  legal  and  proper  means ;  but  I 
do  not  think,  that  they  could  put  themselves  in  a  better  situation,  by 
running  the  sort  of  race  they  did  with  Mr.  Whalley,  on  that  in  this 
court  at  least,  their  case  is  at  all  different  from  that  which  it  would 
have  been,  if  they  had  not  actually  commenced  the  work  of  lowering 
under  such  circumstances. 

I  also  think,  that  I  ought  to  consider  the  case,  as  if  the  bill  had 
been  filed,  on  a  discovery  made  by  them,  that  Mr.  Wlialley  was  pro- 
ceeding to  make^  the  tunnel,  before  any  declared  intention,  on  their 
part,  to  lower  this  part  of  the  hill,  and  without  any  intention  on  his 
part  to  interfere  with  an  improvement  of  the  road,  either  commenced 
or  in  immediate  contemplation ;  and  I  am  of  opinion,  that  this  court 
has  not  jurisdiction  to  interfere. 

The  completion  of  Mr.  Whalley's  work  and  the  execution  of  his 
intention  to  grant  wayleave  on  his  railway,  may  grievously  prejudice 
the  public  use,  and  therefore  the  tolls  and  revenue  of  the  turnpike, 
and  to  the  extent  perhaps  of  making  it  necessary  to  give  notices  and 
make  compensation  for  future  improvements  of  the  road,  by  lowering 
it  at  the  place  in  question :  —  it  may  affect  the  exercise  of  their  right 
of  improving  the  road,  and  make  the  improvement  more  troublesome 
and  expensive ;  but  I  do  not  think,  that  this  court  has  authority  to 
interfere  with  the  right  of  property,  to  the  extent  required  to  protect 
the  trustees  from  such  future  contingency.  If  there  were  any  such 
authority  or  jurisdiction,  it  would  extend  to  prevent  the  use  and 
enjoyment  of  property,  to*an  extent  not  yet  thought  of,  and  by  no 
means  safe  or  proper  to  encourage. 
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The  court  would,  undoubtedly,  wish  to  put  questions  of  this  nature 
into  a  course  of  immediate  investigation  and  decision ;  and  there  are, 
I  believe,  cases,  in  which,  by  arrangement,  this  has  been  very  usefully 
done.  But  tber^  is  no  such  general  authority.  If  it  existed,  it  would 
enable  the  courts  to  do  what  it  has  often  bdfen  desired  they  should 
be  able  to  do, -» that  is,  to  support  suits  for  the  mere  declaration 
of  rights,  suits  of  which  nature  are  indeed  admitted  in  Scotland,  but 
have  not  yet  been  authorized  here.  But  see  15  &  .16  Vict  c.  86, 
8.  50. 

The  motion  must  therefore  be  refused. 


LVSHINOTON    t^.    BOLDERO.' 
Norember  4,  5, 1850. 

Practice — Parties. 

An  estate  wu  devised  to  A,  for  life,  without  impeadunent  of  waste,  with  remainder  to  his 
issue  in  tail ;  with  remainder  to  B,  for  life,  widiont  impeachment,  &c. ;  with  remainder  to 
his  issue  in  tail.  A  had  no  issue,  and  his  assignees  harin^  committed  equitable  waste,  it 
was  held,  that  the  right  to  the  produce  could  not  be  detenmned  until  the  death  of  A,  as  he 
might  hare  issue  w&  possibly  would  be  entitled  to  an  interest  in  such  produce. 

• 

In  1785,  the  testator  devised  estates  to  Charles  Boldero  for  life, 
without  impeachment  of  waste,  with  remainder  to  his  first  and  other 
sons  in  tail,  with  similar  limitations  to  William  Boldero,  for  life,  with- 
out impeachment  of  waste,  with  remainder  to  his  first  and  other  sons 
in  tail,  with  remainder  to  Henry  Lushington,  for  life,  without  impeach- 
ment of  waste,  with  remainder  to  his  first  and  other  sons  in  tail,  with 
divers  remainders  over. 

In  1812,  Charles  Boldero  and  Henry  Lushington  became  bankrupt, 
and  their  assignees,  having  committed  equitable  waste,  by  felling 
ornamental  timber,  were  ordered  to  pay  into  court  6,379/.  4^*.,  the 
produce  of  the  timber  and  interest,  to  an  account  intituled,  *'  The 
account  of  timber  felled  by  the  defendants,  the  assignees  of  the  estate 
of  Messrs.  Boldero,  Lushington,  6o  Co.,  bankrupts."  This,  by  accu- 
mulation, now  amounted  to  26,000/. 

The  present  state  of  the  family  was  as  follows :  — 

William  Boldero  died  without  having  been  married.  Charles 
Boldero  was  living,  and  was  of  very  advanced  a^e  and  had  no  issue. 
The  plaintiff  was  the  eldest  son  of  Henry  Lushington  and  the  first 
tenant  in  tail  in  esse  ;  he  now  presented  his  petition  for  payment  to 
him  of  the  fund  in  court 


^  18  BeaTsa,  418. 
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Malins  and  TVipPi  in  support  of  the  petitioii,  aigaed,  at  lea^, 
that  the  doctrine  as  to  legal  waste  was  equally  applicable  to  equitable 
waste,  and  that,  therefore,  the  first  tenant  in  tail  in  esse  was  entitled 
to  the  produce.  Tbey  cited  Lewis  Bawled  case^  IV  B>ep.  79;  Whit' 
field  V.  BewU,  2  P.  W.  240;  Betaick  v.  Whi^ldyZ  P.  W.  267;  Dan 
V.  HopkinSf  2  Cox,  110 ;  Powlett  v.  The  Duchess  of  BoUon^  3  Veaejf 
374 ;  Wickham  v.  Wickham,  19  Vesey,  419,  and  Sir  O.  Cooper,  288; 
iMshiftfrion  v.  Boldero^  6  Mad«  149 ;  Tooker  y.  Afmeslepj  5  SimcniB, 
235 ;  Waldo  v.  Waldoy  12  Simons,  107 ;  PkiUips  v.  Barlow,  14  Sip 
mons,  263 ;  Delapole  v.  Delapole,  17  Ves.  150. 

They  offered  to  give  security  against  the  possibility  of  the  iateiest 
of  any  issue  of  Charles  Boldero  who  might  come  into  esse. 

Turner  and  Goldsmid  for  the  assignees. 

The  Master  of  the  Bolls  said,  that  the  point  could  not  be  de- 
cided in  the  absence  of  any  of  the  parties  interested  ;  and  as  it  could 
not  be  said,  that  the  issue  of  Charles  Boldero,  if  there  should  be 
any,  had  no  possible  interest  in  the  fund,  the  case,  during  the  life  of 
Charles  Boldero,  was  not  ripe  for  decision.^ 


CowpE  V.  Bakewell.' 
Jfiuonuiy  18, 1S61. 

Vendor  and  Purchaser  —  hUerest  —  Rents. 

A  purchase  was  to  b«  completed  on  a  given  daj,  when  the  porchaeer  waa  to  have 
and  it  was  proTided,  "  that  if,  from  an j  cause  whaterer,"  the  purchaae-money  shoald  mok 
be  then  paid,  the  purchaser  should  pay  interest  A  delay  of  six  months  occurred  from 
the  default  of  the  yehdor  in  not  furnishing  proper  abstracts :  — 

Mddf  that  the  purchaser  must  pay  interest,  unless  he  gave  up  the  rent,  during  that  period. 

Some  property  was  sold  by  auction,  on  the  16th  of  May,  1850. 
By  the  conditions  of  sale,  the  abstract  was  to  be  delivered  within  ten 
days.  Requisitions  were  to  be  made  within  twenty-eight  days,  and 
the  purchase  was  to  be  completed  by  a  conveyance,  on  the  31st  of 
July,  1850,  when  the  purchase-money  was  to  be  paid  into  couit,  and 
the  purchaser  was  to  be  let  into  possession,  or  receipt  of  the  rents. 
^  But  if,  from  any  cause  whatever,^'  the  purchase-money  should  not 
be  paid,  the  purchaser  was  to  pay  interest  at  five  per  cent  from  the 
31st  of  July. 


- 1  After  the  deat]i  of  Charles  Boldero,  the  petition  was  brought  on  again  and  an  order 
ivas  made  thereon ;  see  15  BeaTan,  1. 
*  13  Beayan,  421. 
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The  delay  occasioned  by  the  delivery  of  imperfect  abstracts  of  title 
prevented  the  completion  down  to  the  present  time.  An  application 
being  now  made  to  pay  the  purchase-money  into  conrt. 

Turner  and  C.  P.  Phillips^  for  the  parchaser,  insisted,  that  he  was 
not  bound  to  pay  interest  on  the  purchase-money,  as  the  delay  had 
beeh  occasioned  by  the  vendor;  besides  which, notice  had  been  given 
by  the  purchaser  that  the  money  was  lying  idle*  De  Tisme  v.  De 
yisme^  1  Hall  &  Twells,  408,  and  1  Mac  &  Gor.  336 ;  Roberts  v. 
•Massey^  13  Vesey,  561 ;  Oreenwood  v.  ChwrchiU^  8  Beavan,  413,  and 
Robertson  v.  SkeUoUy  12  Beavan,  363,  were  cited. 

Selwyn^  contra.  The  rents,  during  the  period  in  discussion,  exceed 
the^interest  If  the  purchaser  takes  the  rents  from  the  time  at  which 
the*  purchase  ought  to  have  been  completed,  be  cannot  be  relieved 
from  paying  interest 

Turner.  But  here  the  purchase-money  was  lying  idle,  with  notice 
to  the  vendor. 

The  Master  of  the  Rolls.  The  purchaser  cannot  retain  both 
the  rents  and  interest.  I  think  there  was  a  delay  innocently  occa- 
sioned by  the  vendor.  He  delivered  the  abstract  so  late,  that  the 
purchaser  had  no  time  to  deliver  objections  until  after  the  day 
appointed  for  payment.  He  may  have  his  option  either  to  pay 
interest  or  give  up  the  rents.^ 


Reeves  v.  Bakeb.^ 

March  8,  1851. 

Fleadif^ — Answer — Impertinent  Matter. 

Matter  ought  not,  at  the  commencement  of  a  soiti  to  be  treated  as  impertinent,  whidi  may, 
at  the  hearing,  be  fonnd  relerant. 

A  trustee  called  on  the  defendant  to  set  forth  whether,  for  the  reasons  in  the  bill  stated,  or 
some  other  and  what  reasons,  he  was  not  unable  to  execute  the  trusts,  **  or  how  otherwise." 
The  defendant,  in  his  answer,  imputed  to  the  ^lainti£f  *s  solicitor  needless  dela^  in  effect- 
ing a  proposed  compromise,  his  mducement  being  to  favor  another  solicitor,  his  personal 
friend  :^ 

Hdd^  that  the  statement  was  not  scandalous. 

John  Reeves  devised  his  property  to  his  widow,  Mary  ReeveSi 
coupled,  however,  with  a  precatory  trust  in  favor  of  <'  their  united 
relatives," 


i  See  WaJUi  ▼.  Eardj  5  De  Q.  &  S.  429. 
» Id  BesTan,  486. 
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Mary  Reeves  disposed  of  the  property  by  her  will  amongBt  rda- 
tives ;  and  of  this  will^  Henry  and  John  Reeves  were  tros^es^  and 
Betsy  Baker  executrix. 

Henry  Reeves  filed  this  bill  for  the  administration  of  the  two 
estates,  and  thereby  stated,  that  Robert  Baker,  the  heir  at  law  of 
Mary  Reeves,  the  widow,  had  filed  a  bill  in  1848,  contesting  the 
validity  of  her  will,  which  he  had,  in  1849,  abandoned.  That  in  con* 
sequence  of  the  conflicting  claims,  the  plaintiff  and  his  co-txnstee 
were  unable  to  carry  into  execution  the  trusts  of  the  two  wills,  except 
under  this  court. 

The  interrogatories  asked,  whether  some  and  what  questioos  and 
difficulties  had  not  arisen,  &c.,  &c,  &c. ;  '<  whether  for  the  reasons 
aforesaid,  or  for  some  other  and  what  reasons,  the  plaintiff  and  his 
oo-trustee  were  not  unable  to  carry  into  execution  the  trusts  of  the 
will,"  &a,  "  or  how  otherwise.'* 

Bets^  Baker,  by  her  answer,  as  to  the  suit  of  the  heir,  saidi  fim^ 
she  beheved  that  Messrs.  Edwards  and  Gh>dwin,  (who  were  the  soh'ci- 
tors  of  the  trustees,)  or  some  clerk  in  th^  office  by  their  direction, 
had  some  communication  with  Robert  Baker,  who  was  put  forward 
bv  them,  and  advised  to  dispute  the  validity  of  the  will  of  Mary 
iCeeves;  and  for  such  purpose,  Messrs.  Edwards  &  Oodwin  fur- 
nished Robert  Baker  with  copies  of  the  wills  of  John  Beeves  and 
Mary  Reeves,  and  allowed  him  and  his  professional  advisers  to  have 
access  to  the  papers  laid  before  counsel  by  the  trustees,  and  supplied 
him  with  requisite  information  to  enable  him  to  file  a  bill  to  dispate 
the  will  of  Mary  Reeves,  ou  the  ground  of  her  mental  incapaci^  to 
make  the  same,  and  otherwise  to  dispute  the  said  wiUs  and  codicils. 
And  she  said  she  believed,  that  he  afterwards,  as  heir  and  legatee, 
<<  raised,  or  pretended  to  raise,  questions  t6uching  the  rights  of  the 
several  persons  claiming  interests  under  her  said  will" 

2.  The  defendant  afterwards  stated,  that  the  parties  interested  had 
met  and  arranged  terms  of  compromise,  and  that  a  deed  had  been 
prepared  to  carry  it  into  effect ;  she  added,  she  believed  that  such 
arrangement  would  have  been  carried  into  execution,  but  for  the  great 
and  needless  delay  of  the  said  Mr.  Godwin  to  proceed  therewiS,  he 
having  insisted  on  the  right  of  himself  and  partner  (as  solicitors  of 
the  trustees)  to  have  the  preparation  of  the  deed  of  arrangement; 
and  although  this  daim  was  forthwith  conceded  by  Mr.  Loscombe^ 
(the  opposite  solicitor,)  no  act  was  done  or  other  proceeding  taken 
by  Messrs.  Edwards  &  Godwin  to  carry  the  arrangement  into  execu- 
tion, until  after  the  19th  January,  1850,  and  then  only  in  consequence 
of  the  urgent  solicitation  and  remonstrance  of  Mr.  Loscombe. 

3.  The  principal  inducement  to  the  aforesaid  delay,  as  was  alleged 
and  as  the  defendant  beUeved,  being  an  attempt,  on  the  part  of  the 
paid  Mr.  Godwin,  to  favor  the  claims  and  pretensions  of  some  or  one 
of  the  parties  professionally  employed  in  the  said  suit  of  Robert 
Baker,  but  who,  after  its  dismissal,  had  no  authority  to  represent,  and 
did  not,  in  fact,  represent,  any  of  the  parties  to  the  said  arrangement, 
such  parties  so  professionally  employed  being  the  personal  friends  of 
the  said  Mr.  Godwin. 
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The  plaintlfr  took  three  exceptions  to  this  answer,  affirming  that 
the  first  two  passages  were  iinpertinenti  and  the  third  scandalous. 

Like  exceptions  were  taken  to  two  other  answers,  and  the  three 
sets  of  exceptions  now  came  on  for  argoment 

W.  W.  Cooper^  in  support  of  the  exceptions.  The  first  two  passa* 
ges  are  wholly  immaterial  to  the  merits  of  the  cause,  which  relate  to 
tiie  construction  of  the  wills.     They  are  therefore  impertinent 

The  third  passage  alleges  that  the  solicitors  have  betrayed  the 
interests  of  the  parties  they  represent,  and  have  created  litigation  for 
the  benefit  of  a  professional  friend ;  tiiat  in  truth  they  are  barrators. 
This  useless  imputation  is  scandalous. 

Pamler  and  Cole^ 

Turner  and  BudaU  and    * 

Roupell  and  Sbre^  in  opposition.  The  pas^ges  are  neither  scan- 
dalous nor  impertinent,  and  they  are  drawn  forth  by  the  words  *'  how 
otherwise ''  in  the  interrogatory,  and  that  is  a  sufficient  answer.  Both 
son  V.  Lard  Brougham^  19  L.  J.  N.  S.  (Ch.)  465.  They  will  be  mate- 
rial at  the  hearing  on  the  question  of  costs,  and  ought,  not  now  to  be 
struck  out  The  pajties  will  have  a  sufficient  remedy  in  costs  under 
the  122d  Order  of  May,  1845,  Ordines  Can.  334.  The  solicitors  make 
no  complaint,  (see  Williams  v.  Douglas^  5  Beavan,  82,)  and  this  in- 
formation the  defendants  were  bound  to  give.  Oiley  v.  QUly^  8  Bea- 
van, 602. 

W.  W,  CoopeTy  in  reply.  The  order  applies  to  prolixity,  and  will 
hot  give  #e  plaintiff  the  remedy  he  asks,  of  having  the  matter  com- 
plained of  at  once  expunjed. 

Wagstaffe  v.  Bryan^  1  Russ.  &  Myl.  28 ;  The  Earl  of  Pbrtsmouih  v. 
FeUows,  5  Mad.  450 ;  Pearson  v.  Knapp,  1  My.  &  K.  312 ;  The  AUor- 
ney-  General  v.  Richards j  6  Beavan,  444, 1  PhU.  383,  and  12  CL  &  Fin. 
30 ;  and  see  Gilb.  For.  Rom.  209 ;  Tench  v.  Cheese^  1  Beavan,  571, 
were  cited. 

The  Master  of  the  Rolls.  I  adhere  to  the  opinion  expressed 
by  me  in  I%e  AUomep- General  v.  Bickards^  that  the  court  ought  not, 
at  the  commencement  of  a  suit,  to  treat  as  impertinent  matter  that 
which  at  the  hearing  may  be  found  to  be  relevant 

I  cannot,  in  the  present  any  more  than  in  the  former  case,  venture 
to  say,  that  the  passages  excepted  to  must  ultimately  turn  out  to  be 
totally  irrelevant  I  conceive  that  in  a  case  where  there  are  questions  of 
a  doubtful  nature,  I  am  not  bound  to  hold  passages  impertinent,  unless 
they  clearly  appear  to  be  so,  with  reference  to  the  ultimate  results  of 
the  suit  If,  however,  they  are  clearly  impertinent,  the  court  is  bound 
to  strike  them  out  at  once,  bu^if  it  be  doubtful,  they  must  be  left  for 
further  consideration.  To  avoid  the  mischief  of  expunging  matter 
which  must  be  brought  before  its  consideration  in  a  luture  stage,  the 
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court  will  hold  its  hand,  and  the  general  order  of  the  conrt  "will  set 
the  parties  right  in  point  of  costs  at  the  hearing.  122d  Order  of  8th 
May,  1845. 

I  cannot  think  that  this  answer  is  scandalous,  and  the  only  question 
then  is,  whether  it  is  impertinent  If  that  point  be  doubtful,  it  would 
be  dangerous  to  expunge  passages ;  besides,  the  bill  contains  inteno- 
gatories  very  nearly  approaching  those  in  Robson  v.  Lord  Brougham^ 
in  which  the  decision  turned  on  the  words  ^  and  why ; ''  here  we  have 
words  nearly  equivalent,  namely,  ^  for  what  reason.'' 

These  passages  excepted  to  may,  possibly,  be  of  importance  on  the 
question  of  costs  at  the  hearing,  and  I  think  I  ought  not  on  the  pre- 
sent occasion,  to  exclude  all  future  questions,  by  ordering  them  to  be 
expunged.  On  the  whole,  I  do  not  conceive  that  there  is  any  scandal 
in  this  answer. 

I  cannot  help  regretting,  that  so  much  time  should  have  been  occu- 
pied in  a  discussion  as  to  the  relevancy  of  ten  or  twelve  lines  of  an 
answer.^ 


Willis  v.  Childe.^ 
% 

,     March  7  and  28, 1851. 

Insufficient  Answer —  Costs. 

Exoeptions  for  uunffldencj  were  heard  before  the  court  in  die  firtt  instance,  under  Sir  G. 
Tomer's  Act ,  the  costs  of  those  allowed  were  set  off  against  those  disaUowed. 

The  plaintiff  took  fifty-two  exceptions  to  the  defendai^s  answer 
for  insufficiency,  and  they  came  on  for  argument  before  the  cour^  ia 
the  first  instance,  under  13  &  14  Vict  c.  35,  s.  27,  (Turner's  Act) 

Turner  and  Renshaw  for  the  plaintifil 

Llojfdj  contra,  for  the  defendants. 

Seventeen  of  the  exceptions  were  allowed,  one  was  ovexmledi  and 
the  remaining  thirty-four  were  abandoned. 

Under  these  circumstances  a  question  arose  as  to  the  costs  of  the 
exceptions. 

The  Master  of  the  Bolls  said  he  would  inquire  as  to  the  prao 
Hcefi 


1  By  the  16  Sc  16  Tict  c  86,  s.  17,  tiie  practice  of  excepting  for  impertmenoe  is 
abolished. 

>  13  Beayao,  454.  ^ 

3  See  Gist  Lord  Bacon's  Orders,  Beames's  Orders,  28,  and  Sandeiv's  Orders,  117; 
28A  Order  of  1828,  Oid.  Can.  16;  19th  Order  of  December,  1838,  Ord.  Can.  49; 
1  DameU'8  Fr.  748 ;  1  Smith's  Ft.  895 ;  and  see  iStont  ▼.  Wkkens^  6  Jh  Q.  9i  8.  9U. 
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March  28.  The  Master  of  the  Rolls.  I  have  made  inqairies 
of  the  Masters  and  Registrars,  but  I  cannot  find  that  there  is  any 
certain  rale  where  some  exceptions  are  allowed  and  some  disallowed. 
The  general  impressioni  however,  is,  that  the  costs  are  attributed 
according  to  the  erent. 

LloptL     Then  they  will  be  apportioned. 

The  Master  of  the  Rolls.  Yes ,  the  costs  of  the  exceptions 
which  are  allowed  wkl  be  set  ofi  against  the  others.^ 


Ex  parte  James  Atkinson,  In  the  Matter  of3AXE9  Atkinsok, 

a  Bankrupt? 

March  1, 1852. 

Leave  for  Banknqft  to  Surrender. 

SaMe^  thftt  the  Commiseioiier  hu  Jurisdiction  to  accept  the  banknipf  b  surrender  after  the 
time  fixed  bj  the  adTertuement;  and  whers  the  Ck>mm]BBioiier  oonaidered  that  he  had  a6 
Bvch  jurisdiction  without  tiie  leave  of  the  Vice-Chaocellor,  the  Vioe-Chancellor  gave  tho 
leave,  although  not  impressed  with  any  favorable  opinion  towards  the  bankrupt,  holdiq|; 
the  Buirender  to  be  for  the  benefit  of  the  creditors  generallj. 

This  was  the  petition  of  the  bankrupt  appealing  from  the  refusal 
of  the  Commissioner  to  grant  leave  to  surrender  after  the  expiration 
of  the  timd  appointed  for  that  purpose  by  the  advertisement,  under 
the  following  circumstances  stated  in  the  petition  and  the  affidavit  of 
tlie  petitioner. 

On  the  9th  of  September,  1850,  the  petition  for  adjudication  was 
filed  in  the  Court  of  Bankruptcy  for  the  Newcastle-upon-Tyne 
District 

The  advertisement  was  published  in  the  London  Gazette  of  the  20th 
of  September,  1850,  and  required  the  bankrupt  to  surrender  on  the 
26th  of  September,  and  on  the  29th  of  October.  Previously  to  the 
filing  of  the  petition  for  adjudication,  the  petitioner  had  left  his  place 
of  business  at  Newcastle-upon-Tyne  for  London,  where  he  arrived  on 
the  31st  of  August,  and  remained  until  the  8th  of  September.  On  the 
last^mentioned  day  he  left  London  for  NewYork,  without  being  aware 
that  any  petition  for  adjudication  of  bankruptcy  was  intended  to  be 
^'  filed  against  him. 

On  the  13th  of  September,  1850,  the  petitioner  wrote  a  letter  to  his 
son  at  Newcastle-upon-Tyne,  informing  him  of  the  petitioner's  deter* 


I  It  does  not  appear  iliat  anj  order 
>  4  De  Gex  &  Smale,  62. 


ifas  drawn  up. 
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mination  of  going  to  NewYorkj  and  requesting  that  any  communica- 
tion might  be  addressed  to  the  petitioner  at  the  Post  Office,  New  Yoik. 

On  the  10th  of  October,  1850,  he  arrived  at  New  York. 

On  the  20th  of  October,  1850,  the  petitioner  heard  from  his  wife 
that  he  had  been  made  a  bankrupt;  and  the  petitioner  was  not  until 
then  aware  of  a  petition  for  adjudication  of  bankruptcy  having^ton 
filed  against  him. 

On  the  22d  of  November  he  engaged  a  passage  in  a  sailing-vessd 
bound  to  Liverpool,  and  advertised  to  sail  on  the  27th  of  that  month. 
By  reason  of  wet  weather  and  want  of  sufficient  firei^ht,  the  vessel  did 
not  leave  New* York  until  the  5th  of  December,  18d0.  On  the  26th 
of  December,  1850,  the  petitioner  arrived  at  Liverpool,  and  on  the  Slst 
of  December  at  Newcastle. 

On  the  23d  of  January,  1851,  he  presented  a  petition  to  the  District 
Court,  praying  for  leave  to  surrender.  On  the  11th  of  February  the 
Commissioner  gave  judgment,  declining  to  make  any  order  in  the  mat- 
ter of  the  petition.^ 

JRobson  supported  the  petitiqn. 

Tr^^  for  the  assignees,  opposed  it 

The  Vice-Chancellor  :  —  I  seldom  difier  fiK>m  Mr.  Ellison ;  and 
when  I  do,  I  feel  great  diffidence  in  my  judgment — a  diffidence  which 
every  one  must  feel  in  differing  from  such  a  man.  I  confess  my  im* 
pression  to  be,  that  the  12th  section  does  enable  the  Commissioner  to 


1  The  following  are  tiie  most  material  parts  of  die  Commisaoner^s  judgment:  — 

^  There  is  not  any  pioyiaion  in  the  act  relating  to  such  a  petition  as  the  jwesent. 
The  power  to  make  snch  an  order  as  the  one  now  brought,  has  been  exercised  in 
innumerable  cases,  but  always  by  the  Lord  Chancellor  himself^  until  the  appointment 
of  judges  in  the  Court  of  Review  hj  1  &  2  WHL  4,  c.  56 ;  during  the  existence  of 
which  court,  it  was  exennsed  by  the  judges  thereo£  By  section  2  of  that  statute,  tibe 
Court  of  Beview  was  to  have  (as  the  court  constitated  by  the  Consolidated  Act  is  to 
have,)  "  superintendence  and  control  in  all  matters  of  bankruptcy ; "  but  the  Court  of 
Beview  was  to  have  also  "  power,  jurisdiction,  and  authority,  to  hear  and  detenmne, 
order,  and  )dlow  all  such  matters  in  bankruptcy  as  now  usually  are  or  lawfully  may 
be  brought  by  petition,  or  otherwise,  before  tne  Lord  High  ChanceUon*  Whatever 
authority  the  Lord  Chancellor  had  over  matters  in  bankrupt^,  by  way  of  primaiy 
jurisdiction,  seems  to  have  been  transferred  to  the  Court  of  Beview ;  but  when  tin 
Lord  Chancellor  sat  in  bankruptcy  with  an  appellate  jurisdiction,  he  had,  besides,  the 
powers  of  the  office  of  Chancellor.^  In  Ex  parte  Bignold^  1  De  6.,  530,  Erskikx, 
Chief  Judge,  said,  the  Court  of  Beview  could  claim  no  other  jurisdiction  than  what  the 
Lord  Chancellor  formerly  possessed  on  petition  in  bankruptcy. 

«  The  power  to  make  an  order  of  this  kind  is  not  specially  conferred  on  the  com- 
missioners by  statute;  and  as  the  language  of  the  12th  section  of  the  Consolidation  • 
Act  is  not  co-extensive  with  that  of  the  act  which  established  the  Court  of  Beview,  the 
power  to  make  it  seems  to  renuun  with  the  Vice-Chancellor,  by  virtue  of  what  Y.  C. 
Shabwkll,  in  Ex  parte  Candy ^  1  Macn.  212,  called  the  jurisdiction  inherent  in  the 
Great  Seal,  to  superintend  the  acts  of  eveiy  person  connected  with  the  commission. 

"The  Yioe-Chancellor  has  now  an  original  jurisdiction  in  bankruptcy;  while  the 
Lord  Chancellor's  jurisdiction  is  appellate  only.  I  do  not  see  any  thinff  in  the  Bank- 
rupt Law  Consolidation  Act,  1849,  to  justify  me  in  making  the  orderi  whidi  has  always 
hitherto  been  made  by  the  superior  court'' 
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make  such  an  order  as  that  now  sought  It  would  be  very  incon* 
venient  if  it  did  not. 

But  it  is  not  ne^ssary  to  decide  the  point,  for  if  the  Commissioner 
has  not  jurisdiiction  I  consider  myself  as  having  it ;  and  that  I  may 
give  the  bankrupt  leave  to  surrender,  notwithstanding  the  advertise* 
ment  I  give  it,  not  for  the  purpose  of  favoring  the  bankrupt  in  any 
respect,  or  for  his  sake,  but  for  the  sake  of  the  creditors,  and  because 
it  will  do  no  good  to  any  one  to  refuse  the  leave  sought 

Therefore,  u  the  Commissioner  will  take  the  surrender,  I  give  the 
leave.  The  assignees  will  have  their  costs  out  of  the  estate.  I  give 
none  to  the  bankrupt^ 


Ez  parte  George  Sturt,  In  the  Matter  of  Edward  Gibson  and 

Georos  Sturt.' 

June  11, 1852. 

Certificate — Pledged  Short  Bill 

A  banker,  who  lias  pledged  a  short  bill  of  a  customer,  is  exdoded  from  a  certificate. 

The  bankrupts  had  earned  on  business  at  St  Alban's  as  bankers 
from  1844  to  1847,  when  the  bank  stopped  payment  In  March,  1848, 
the  bankrupt  Sturt  sued  out  a  fiat  against  himself,  which  was  annul- 
led ;  and,  in  1849,  a  joint  fiat  issued  against  both  bankrupts. 

On  the  application  of  the  bankrupt  Sturt  for  his  certificate,  it  was 
refused  by  the  Commissioner,  whose  judgment  is  reported  in  Mr.  Fon- 
blanque's  Reports,  Vol.  1,  p.  84.  The  case  now  came  on  upon  the 
bankrupt's  appeal  from  that  decision. 

The  facts  on  which  the  decision  upon  the  appeal  proceeded  are  thus 
stated  in  the  Commissioner's  judgment:  —  Next,  with  respect  to  the 
charge  relating  to  the  short  bill  of  Messrs.  Debenham  &  Kinder :  This 
bill,  which  was  entered  short,  was  sent  up  to  the  Commeicial  Bank 
with  others,  in  October,  1847.  Upon  this  subject,  Sturt,  in  his  exami- 
nation, says — ^'Gibson  urged  me  to  send  up  all  the  bills  we  could 
muster ;  this  bill  was  produced :  I  said,  we  had  no  right  to  part  with 
it.  He  (Gibson)  said,  <Send  it  up.'  I  thought  Gibson  was  solvent, 
and  that  no  harm  could  happen.  I  now  confess  my  weakness,  and 
the  irregularity  of  the  transaction." 

Mr.  Sturt  appeared  in  person  in  support  of  the  appeal ;.  and,  being 
questioned  by  the  Vice-Chancellor  with  respect  to  the  short  bill,  repeat- 
ed in  substance  the  statement  above  set  out  from  the  Commissioner's 
judgment 


^  See  Ex  parte  Grants  4  De  Gex  &  Smale,  62. 
s  4  De  Gex  &  Smale,  49. 
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The  Vice-Chancbllor  said,  that  the  conduct  of  the  banimipt  ^ritb 
xespect  to  the  short  bill  rendered  it  unnecessary  to  consider  tbe  other 

Sarts  of  the  case ;  and  that  it  was  impossible  to  9verlook  such  oon- 
uct  The  bankrupt  could  not  have  reflected  upon  the  nature  of  it, 
but  had,  his  Honor  was  willing  to  believe,  merely  acted  inoonsidef* 
ately.  Still,  the  interests  of  society  required  that  such  a  case  should 
be  strictly  dealt  with.  It  fell  within  a  description  in  the  act  of  pai^ 
liament,  such  as  to  exclude  the  bankrupt  £rom  a  certificate. 


Chapple's  Case.' 

April  2, 1852,   . 

Winding-^  Acts  —  Bankruptcy  of  Contributory  —  Bankruptcy  a  Bar 

to  Calls. 

A  joint-stock  company,  completely  registered,  became  iMmkrapt  One  .of  the  membere  of 
the  company  had  previously  been  declared  bankrupt,  and  had  obtained  his  certificate.  The 
Master  placed  Uie  bankrupt's  name  on  the  list  of  contribatories,  and  calls  were  made  by 
the  Master  on  him  for  contributions  to  discharge  the  liabilities  of  the  company  incnired 
before  his  bankruptcy:— 

£Ud,  on  his  appeal,  that  his  certificate  was  a  bar  to  the  liabilities  to  satisfy  whidi  the  caUs 
were  made ;  and  that  tbs  bankrupt's  name  ought  to  be  removed  from  the  list  of  contd- 
butories. 

This  was  a  motion  on  behalf  of  Mr.  Chappie,  that  the  decision 
of  the  Master,  placing  his  name  on  the  list  of  contributories  of  the 
Merchant  Traders'  Ship,  Loan,  and  Insurance  Association,  as  a 
shareholder  who  had  executed  the  company's  deed  of  settlement  in 
respect  of  100  shares,  might  be  discharged,  or  varied  by  placing  the 
names  of  his  assignees  under  his  bankruptcy  on  the  list  in  his  place. 

The  circumstances  under  which  the  company  was  formed,  its  bank- 
ruptcy, and  the  proceedings  under  the  Winding-up  Acts,  are  stated 
in  the  preceding  report  of  Lord  Talbot's  case. 

The  following  facts,  in  reference  to  Mr.  Chappie's  liability,  aie 
alone  necessary  to  be  stated. 

Mr.  Chappie  was  one  of  the  thirteen  persons  who  executed  the 
deed  of  settlement  of  the  Sth  of  April,  1847.  He  executed  in  respect 
of  100  shares,  and  he  paid  the  deposit  in  respect  of  these  shares. 

At  Christmas,  1847,  the  company  was  unable  to  meet  its  engage- 
ments, and  ceased  to  carry  on  business. 

On  the  Sth  of  May,  1848,  the  company  was  declared  bankrupt. 

On  the  6th  of  November,  1848,  Mr.  Chappie,  who  continued  to  be 
the  holder  of  100  shares  in  the  company,  was  declared  bankrupt; 


1  5  De  Gex  k  Smale,  400. 
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and  be  obtained  hk  certificate  oi  conforinity  on  the  lltb  of  Janu- 
ary, 1849. 

Bacon  and  Boare^  in  support  ol  the  motion,  cited  Kuper^s  Assiff* 
nees^  case,  3  De  G.  &  S.  113;  and  see  Ez  parte  Brown,  Re  Fenwidc, 
3  De  G.  &  S.  590. 

Roxburgh  and  Morris,  for  the  official  manager,  cited  The  SovJih 
Staffordshire  Railway  Company  v.  Bumside,  6  Exch.  129;  and 
Thompson  v.  The  Universal  Salvage  Company,  13  Jur.  104.  They 
also  referred  to  the  Bankrupt  Law  Consolidation  Act,  1849,  s.  177. 

Thb  Vic£-Chanc£llo]l  I  consider  Mr.  Chappie  is  not  liable  as  a 
contributory.  The  company  became  bankrupt  in  May,  1848.  Before 
that  time  the  company  had  mcurred  liabilities;  and  for  these  no  doubt 
Mr.  Chappie  was  liable  to  contribute  before  bis  bankruptcy:  but 
these  liabilities  were  clearlv  barred  by  his  certificate.  If,  aner  his 
certificate  had  been  obtained,  a  suit  had  been  instituted  against  him 
and  the  other  sbareholdersi  to  enforce  the  liabilities  of  the  company, 
it  appears  to  me  that  he  could  have  pleaded  bis  certifi<sate  in  bar  of 
the  suit  The  Winding-up  Acts  have  only  aj^oiAted  another  mode 
of  enforcing  ihe  liabilities  of  the  members  of  the  company.  The 
calls  now  made  on  Mr.  Chappie  were  in  respect  of  a  conmbution 
really, pay  able  by,  or  due  from  him,  before  the  date  of  his  bankruptcy. 
His  certificate  is  a  bar  not  to  these  callp  qud  calls,  but  to  the  liabili- 
ties to  satisfy  which  the  calls  were  made.  I  am  of  opinion  that 
Mr.  Chappie's  name  ought  to  be  removed  from  the  list  of  contributo- 
ries.     Tne  costs  of  all  parties  must  be  paid  out  of  the  estate. 


In  the  Matter  of  Lewis  Lovatt  Ayshford  Wise,  an  infant;  and  in 
the  Matter  of  the  Trustee  Act,  1850 ;  Ex  parte  John  Ayshfobd 

WlSB.^ 

Mwdh  90,  1S5S. 

Mortgage  of  Copyholds,  wWi  I^noer  of  Sale. 

Copyhold  premises  were  sumndered  in  1829,  hj  a  debtor,  to  the  use  of  his  creditor,  his 
heirs  and  assigns,  upon  trost'that  he,  his  heirs,  executors,  administrators,  or  assigns,  should 
seH  the  same,  and  out  of  the  proceeds  should  paj  to  himself  his  execntors  or  administra- 
tors, SM.  then  dne,  and  interest.  The  craaitor  died  in  1831.  In  1861  his  personal 
representatiTO  contracted  to  sell  the  copyhold  premises  for  100^  The  customary  heir  of 
the  creditor  was  an  infant  On  the  petition  or  the  personal  representative  of  the  creditor, 
it  appeared  that  the  debtor  had  died  intestate,  that  there  was  no  personal  representatiye, 
ma  that  proof  of  the  title  of  the  cnstonuury  heir  would  be  very  espenaiTO.  The  court 
made  an  order  vesting  the  legal  estate  in  t&e  copyhold  premises  in  the  pnr^aser,  without 
any  service  either  on  the  customary  heir  or  on  tne  personal  represcfntative  of  {he  debtor. 

1 5  De  Gex  &  Smide,  415. 
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At  a  coart  baron,  held  in  1829,  in  and  for  the  manor  of  Newcastle- 
tinder- Lyne,  Samuel  Smith  sonendered  into  the  hands  of  the  lord  a 

Elot  of  copyhold  or  customary  land,  situate  in  Shelton,  to  the  use  and 
ehoof  of  Hugh  Booth,  Esq.,  his  heirs  and  assigns,  forever,  at  the 
will  of  the  lord  of  the  manor,  according  to  the  custom  thereof,  upon 
trust,  that  he  the  said  Hugh  Booth,  his  heirs,  executors,  administra- 
tors, or  assigns,  should,  at  any  time  or  times  thereafter,  when  and  as 
soon  as  he  or  they  should  think  proper  or  convenient,  and  "without 
any  further  or  other  occurrence  of  or  on  the  part  of  the  said  Samuel 
Smith  than  is  therein  contained,  make  sale  and  absolutely  sell  and 
dispose  of  the  premises  as  he  or  they  should  see  fit ;  and  with  the 
moneys  arising  from  such  sale,  and  the  rents  in  the  mean  time,  should 
pay  certain  costs  and  expenses,  and  then  should* pay  to  himself  and 
themselves  the  principal  sum  of  200Z.  then  due  from  Samuel  Smith 
to  Hugh  Booth,  with  interest ;  and,  after  such  payment,  should  pay 
the  residue  of  the  money  to  the  said  Samuel  Smith,  his  executors, 
administrators,  and  assigns ;  and  the  said  Samuel  Smith  did  thereby 
declare  that  the  receipts  of  Hugh  Booth,  his  heirs,  executors,  or  admi- 
nistrators, should  be  good  and  sufficient  discharges  to  the  purchasers 
for  the  money  in  such  receipts  to  be  expressed  to  be  received. 

Hugh  Booth  di^  on  the  10th  of  October,  1831,  intestate,  leaving 
Mary  Lovatt  Booth,  his  only  child,  his  heiress  at  la-^,  and  heiress 
according  to  the  custom  of  the  said  manor,  him  surviving. 

In  March,  1833,  letter*  of  administration  to  the  estate  of  Hugh 
Booth,  during  the  minority  of  M.  L.  Booth,  were  granted  to  the 
Reverend  B.  Whitby,  her  guardian. 

On  the  28th  of  March,  1837,  M.  L.  Booth  was  married  tp  Joseph 
Ayshford  Wise. 

Mrs.  Wise  having  attained  twenty-one,  letters  of  administratioo 
to  Hugh  Booth  were  granted  to  her. 

Mrs.  Wise  died  on  the  6th  of  May,  1844,  leaving  her  son,  Lewis 
Lovatt  Ayshford  Wise,  an  infant,  her  heir  at  law  and  customary  heir, 
her  survyring ;  and  on  the  23d  of  July,  1846,  letters  of  administration 
to  the  estate  of  Hugh  Booth,  unadministered  by  Mrs.  Wise,  were 
granted  to  Mr.  J.  Ayshford  Wise,  her  husbaftd. 

Mr.  J.  Ayshford  Wise,  in  exercise  of  the  trust  for  sale  contained 
in  the  surrender  of  1829,  entered  into  a  contract,  in  writing,  dated 
the  13th  of  September,  1851,  whereW  he  agreed  to  sell  to  Mr. 
Ephraim  Edwards,  and  Mr.  Ephraim  Edwards  agreed  to  purchase, 
at  the  sum  of  100/.,  the  premises  sunendered  by  Samuel  Smith ;  and 
it  was  agreed  that  70/.,  part  of  the  purchase-money,  should  be  paid 
on  the  execution  of  the  agreement,  and  the  remainder  thereof  to  be 
paid  to  J.  Ayshford  Wise  upon  the  premises  being  surrendered  to  the 
use  of  Ephraim  Edwards.  And  it  was  further  agreed  that  J.  Aysh- 
ford Wise  should  procure  the  necessary  order  to  enable  his  infant, 
Lewis  Lovatt  Ayshford  Wise,  the  customary  heir  of  the  said  Hugh 
Booth,  in  whom  the  legal  estate  in  the  premises  was  then  vested,  to 
surrender  the  copyhold  premises  to  the  use  of  Ephraim  Edwards,  his 
heirs  and  assigns. 

This  was  the  petition  of  Mr.  J.  Ayshford  Wise,  presented  under 


COURTS  OF  CHANCERY,  18S8.       519 

WiUUmfon  v.  Pirker. 

the  Trustee  Act  of  1850,  praying  that  the  court  would  make  an  order 
vesting  the  copyhold  premises  in  the  purchaser.  ' 

It  appeared  that  Samuel  Smith  had  died  intestate,  that  his  cus- 
tomary heir  had  since  died  intestate,  and  that  there  was  no  personal 
representative,  and  that  the  proof  of  the  title  of  the  present  custom- 
ary  heir  would  be  attended  with  considerable  expense. 

Cw  M*  Baupellf  in  support  of  the  petition.  The  surrender  was  not 
strictly  a  mortgage,  but  a  trust  for  sale.  It  is  unnecessary  to  serve 
the  customary  heir  with  notice  of  this  application.  If  any  person, 
representing  the  mortgagor,  should  be  served  with  this  petition,  it 
should  be  his  personal  representative;  but  the  mortgage  was  for 
200/.,  and  the  sale  of  the  entire  property  was  for  100/.  There  could 
be  no.  necessity  for  serving  him. 

The  Vice-Chancellor  considered  that  the  order  might  be  made 
without  service  of  any  notice  on  either  the  customary  heir  or  the 
personal  representative  of  S.  Smith  the  mortgagor* 


Williamson  v.  Parker.^ 

Hardi  31,  1852. 

Practice —  Absent  Parties. 

In  «n  aclminittfmtion  sait  hj  a  sinele  pUdntiff,  where  an  inqniry  was  directed  in  the  decree 
as  to  the  persons  entitled  to  3i9  residue,  and  the  Master  made  a  report  finding  a  g^reat 
number  of  persons  —  nephews  and  nieces,  and  descendants  of  nephews  and  nieces  —  an- 
swering the  descriptions  in  the  testator's  will,  and  consisting  in  part  of  married  women 
and  in&nts,  and  persons  out  of  the  jurisdiction,  the  court  declared  the  rights  of  Uie  par- 
ties, without  a  supplemental  bill  being  filed  to  bring  them  before  the  court. 

Form  of  the  order  as  made. 

The  testator,  John  Seton,  by  his  will,  dated  the  27th  of  June,  1814, 

Save  his  residuary  personal  estate  to  his  wife,  for  her  life,  and,  on  her 
eath,  to  all  his  nephews  and  nieces,  the  children  of  bis  three  sisters, 
Agnes,  Henrietta,  and  Ann,  living  at  the  death  of  his  wife  ;  and  if 
any  of  the  nephews  and  nieces  should  die  in  the  lifetime  of  the  win  * 
leaving  lawful  issue,  such  issue  to  stand  in  the  place  of  the  parent ; 
with  (^er  provisions  as  to  the  issue  attaining  twenty-one. 

The  testator  died  in  1818 ;  his  wife,  having  survived  him,  died  on 
the  11th  of  February,  1846. 

The  plaintiff*,  claiming  to  be  a  grandson  of  Agnes,  filed  his  bill  oi> 
the  19th  of  April,  1847,  and  prayed  the  usual  accounts  in  an  adminis- 
tration suit. 


>  5  De  Gez  &  Smsle,  419. 
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The  defendants  were  the  tnistees,  and  two  of  the  iasiie  of  ,a  deceas- 
ed granddaughter.  The  decree,  made  on  the  3d  of  July,  1847,  direct* 
ed  the  Master  to  inqube  who  were  the  nephews  and  nieces  and  issnei 
adopting  the  words  of  the  will 

The  Master  made  his  report  on  the  5th  of  September,  1851,  nam- 
ing upwards  of  100  poBons  as  coming  within  the  terms  of  the  inqniij. 

The  cause  now  came  on  upon  further  directions  on  the  Master's 
report,  but  without  any  supplemental  bill  having  been  filed,  to  taing 
the  parties  mentioned  in  the  Master's  report  before  the  oonrt 

Stuart  and  Bates,  for  the  plaintiff 

Swanston  and  Steere^  for  the  defendants,  the  trustees,  submitted  to 
the  court  that  the  persons  named  in  the  Master's  report,  as  coming 
within  the  terms  of  the  inquiry,  should  be  brought  before  the  conr^ 
to  contest  with  the  plaintiff  the  questions  arising  on  the  testator's 

Gordon  appeared  for  seventy-five  of  the  persons  named  by  the 
Master 

Nalder  appeared  for  some  other  of  these  persons. 

Shebbeare  appeared  for  other  of  these  4>er8ons. 

Swanston  and  Steere  submitted,  for  the  consideration  of  the  court, 
whether  it  had  jurisdiction,  on  a  mere  gmtuitous  appearance,  as  in 
the  present  case,  for  classes  of  persons  of  whom  some  were  infants 
and  some  were  married  women ;  and  whether  an  order  made  under 
such  circumstances  would  be  an  indemnity  and  protection  to  the 
trustees. 

The  VicB-CHAircBLLOR  said,  he  would  hear  counsel  for  the  several 
persons  appearing,  on  the  questions  raised  as  to  the  construction  of 
the  wilL 

Counsel  were  accordingly  heard  on  the  questions  as  to  the  oonsftruc- 
tion  of  the  wilL 

The  Vice*Chancellpr  said,  there  did  not  appear  to  be  any  ques- 
tion on  the  will,  which  the  court  could  not  just  as  well  determine  on 
the  appearance  of  the  parties  by  counsel,  as  by  bringing  them  before 
the  court  by  a  supplemental  bill ;  and  he  was  disposed  to  make  a 
decree  without  requiring  any  supplemental  bill  to  be  filed. 

The  order  on  further  directions,  dated  the  Slst  at  March,  185fl^ 
after  referring  to  the  decree,  3d  of  July,  1847,  and  the  Master's  report, 
5th  of  December,  1851,  proceeded  thus :  <*  and  the  following  persons 
[naming  a  great  number  of  the  persons  from  the  report,]  by  their 
counsel  appearing  and  consenting  to  be  bound  by  this  order ;  and  it 
appearing  by  the  said  Master's  said  report  that  Thomas  M'Kenziei 
lllizabeth  M'Kenzie,  Jane  M'Keneie,  and  John  M'Kenzie,  the  only 
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four  surviving  children  of  the  testator's  nephew  Peter,  otherwise  Peter 
Seton  M^Kenzie,  are  out  of  the  jurisdiction  of  this  court,"  made  a  de- 
claration in  the  following  terms :  —  '<  This  court  doth  declare  that  the 
grandchildren  and  remoter  descendants  of  the  nephews  and  nieces  of 
tiie  testator,  John  Seton,  are  not  entitled  to  any  interest  in  his  residu- 
ary estate  under  his  will ;  and  doth  also  declare  that  the  residue  of 
the  estate  of  the  said  testator  is  divisible  into  seven  equal  parts  or 
shares;  and  that  the  plaintiiT,  James  Williamson,  is  entitled  to  one 
of  such  equal  seventh  shares,  as  only  surviving  child  of  the  testator's 
said  niece,  Bettv,  otherwise  Elizabeth  Williamson,  in  the  said  report 
mentioned ;  and  that  Agnes  Hyslop,  the  wife  of  Robert  Hyslop,  and 
Betty  Charteris,  widow,  in  the  said  report  respectively  mentioned  as 
surviving  children  of  the  testator's  said  niece,  Margaret  Hyslop,  are 
entitled  as  joint  tenants  to  one  other  of  such  equsu  seventh  shares ; 
and  that  Isabella  Booklass,  the  wife  of  James  Booklass,  as  only  sur- 
viving child  of  the  testator's  niece,  Henrietta  MacCall,  is  entitled  to 
one  other  of  such  equal  seventh  shares ;  and  that  William  Brown, 
Elizabeth  Brown,  and  Thomas  Brown,  as  the  only  three  surviving 
children  of  the  said  testator's  nephew,  James  Brown,  are  entitled  as 

f'oint  tenants  to  one  other  of  such  equal  seventh  shares ;  and  that 
)ugald  Stewart  Williamson,  as  the  only  surviving  child  of  the  testa- 
tor's said  nephew,  John  Williamson,  is  entitled  to  one  other  of  such 
equal  seventh  shares ;  and  that  Alexander  Young  and  John  Young, 
as  the  only  surviving  children  of  the  testator's  said  niece,  Elizabeth 
Young,  are  entitled  as  joint  tenants  to  one  other  of  such  equal  seventh 
shares;  and  that  Thomas  M'Kenzie,  Elizabeth  M'Kenzie,  Jane 
M'Kenzie,  and  John  M^Kenzie,  as  the  only  four  surviving  children  of 
the  testator's  said  nephew,  Peter  Seton  M'Kenzie,  are  entitled  as  joint 
tenants  to  one  other  of  such  equal  seventh  shares." 

The  order  then  gave  the  usual  directions  for  taking  an  account  of 
the  real  and  personal  estate  of  the  testator,  and  proceeded  as  follows :  -^ 

'<  And  it  is  ordered,  that  the  plaintiff's  bill  do  stand  dismissed  out 
of  this  court  as  a£;ainst  the  defendants,  Joan  M'Gill  and  Elizabeth, 
his  wife,  Isabella  Hewetson,  and  Margaret  Hewetson,  with  costs,  to 
be  taxed  by  the  Taxing  Master  of  this  court  in  rotation ;  And  it  is 
ordered,  that  such  costs,  when  taxed,  be  paid  to  the  said  defendants 
by  the  plaintiff;  And  it  is  ordered,  that  what  he  shall  so  pay  be  added 
to  his  costs  of  these  suits ;  And  it  is  ordered,  that  the  said  Agnes 
Hyslop,  Betty  Charteris,  Isabella  Booklass,  WiUiam  Brown,  Thomas 
Brown,  and  Elizabeth  Brown,  and  the  said  Alexander  Young,  and 
John  Young,  and  Dugald  Stewart  Williamson,  be  at  liberty  to  attend 
before  the  said  Master  in  taking  the  aforesaid  accounts,  and  in  all 
other  proceedings  in  this  cause,  in  the  same  manner  as  if  they  were 
parties  to  this  cause ;  And  it  is  ordered,  that  the  said  Taxing  Master 
do  tax  the  costs  of  ail  parties  to  these  suits,  including  th^  costs  of  the 
said  Agnes  Hyslop,  Betty  Charteris,  Isabella  Boojdass,  William 
Brown,  Thomas  Brown,  and  Elizabeth  Brown,  and  the  said  Alex« 
ander  Young,  and  John  Young,  and  Dugald  Stewart  Williamson,  of 
making  out  and  supporting  their  claims  in  the  Master's  office  prior 
to  the  hearing  of  these  causes  on  farther  directions,  and  also  of  their 

44* 
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tppearance  thiB  day,  and  rach  other  costs  as  they  would  be  entitled  to 
in  case  they  had  been  parties  to  these  stdts  from  the  beginning,  smdi 
costs  to  be  taxed  as  between  solicitor  and  client.'' 

And  the  decree. contained  the  nsnal  directions  for  the  production 
of  deeds  and  papers,  and  the  reservation  of  farther  directions,  and 
liberty  to  apply. 


In  the  Matter  of  the  Midland  Union,  Burton-upon-Trent,  Ashbt 
DE  LA  ZoucH,  and  Leicester  Railway  Cobipany  ;  and  In  the  Mat- 
ter of  the  Winding-up  Acts,  1848  and  1849 :  Case  of  the  Admi- 
nistratrix of  NoRBURY,  dece^ed.^ 

April  16  and  19, 18S2. 

Windinff^p  Acts  -^  Cdntribut&ry. 

A  member  of  the  committee  of  management  of  an  abortive  laflway  company  attended  maar 
of  the  meetinge,  but  he  did  not  attend  the  only  meeting  at  which  the  onlr  nittp*^*^^ 
debt  of  die  company  (being  a  debt  to  its  engineer)  waa  contracted;  he,  howerer,  at- 
tended a  stibBeqaent  meeting,  at  which  the  report  of  the  engineer  was  reeeiTed  and 
adopted:— 

Bdd,  ittA^primd  /tc»e,  the daim  of  the  enrineer  was  a  liability  of  the  compaoy  wilhin  te 
meaning  of  the  Winding-up  Acts:  and  tibat,  although  the  member  was  not  &eedyliafale 
to  the  engineer,  he  was  Cable  to  the  persona  liable  to  the  engineer  to  contribnte  ratably 
wlUi  them ;  and  the  member's  name  was  retained  on  the  list  of  contribatories. 

This  was  a  motion  byway  of  appeal  from  the  order  of  the  Master, 
who  had  placed  the  name  of  Mrs.  Hill,  as  administratrix  of  Mr.  Nor- 
bury,  on  the  list  of  contributories. 

The  company  consisted  of  persons  who  contemplated  the  forma- 
tion of  a  railway. 

The  circumstances  under  which  the  company  was  formed,  and  the 
acts  of  the  members,  and  particulaily  of  Mr.  Norbnry,  are  stated  in  the 
judgment  of  his  Honor.  The  following  additional  statements  may 
be  usefully  made :  — 

The  company,  having  been  formed  in  1845,  Mr.  Norbury  was  a 
member  of  the  provisional  committee,  a  numerous  body ;  he  was  also 
a  member  of  a  select  body,  consisting  of  ten  persons,  called  the  com- 
mittee of  management,  who  superintended  all  the  arrangements  of 
the  company.  This  select  body  gave  all  orders  and  ori^ated  all  pro- 
ceedings ;  Mr.  Norbury  was  a  frequent  attendant  at  the  meetings  of 
this  body. 

At  a  meeting  of  this  committee  of  management,  held 'on  the  17th 
of  October,  IS^,  it  was  resolved,  that  500  shares  be  the  maximum 
number  to  be  allotted  to  each  member  of  the  committee  of  manage- 
ment 
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At  another  meeting  of  the  oommittee  of  management,  held  on  the 
28th  of  the  same  month,  it  was  resolved,  "  that  the  whole  number  of 
shares,  with  the  exception  of  those  originally  reserved  for  the  provi- 
sional committee,  be  allotted  to  the  public" 

Mr.  Norbury  was  not  present  at  the  former  of  the  above  meetings, 
but  he  was  present  at  the  latter  meeting.  ^ 

At  another  meeting  of  the  committee  of  management,  Mr.  Vignoles 
was  a'ppointed  the  .engineer  of  the  company. 

Mr.  Norbury  attended  a  meeting  of  the  committee  of  management, 
held  on  the  29th  of  the  same  month,  at  which  the  report  of  Mr.  Vignoles, 
an  engineer,  who  had  made  a  preliminary  survev  of  the  line,  was  read. 
It  was  as  follows:  —  <<  Sir,  I  have  the  satisfaction  of  reporting  to  you 
for  the  guidance  of  the  board,  that  the  progress  made  in  the  parlia- 
mentary survey  is  such,  that  I  am  now  able  to  assure  you,  that  the 
whole  of  the  necessary  plans  and  sections  will  be  completed   in 

{rood  time  for  lodgment,  on  the  29th  of  November.    I  am.  Sir,  your 
aithful  servant,  C.  Vignolbs,  Engineer. 

William  Knioht,  Esq., 
Sec.  Midland  Union  Railway." 

This  report  having  been  read,  a  resolution  in  the  following  terms 
was  passed :  —  ^  That  the  report  of  the  company's  engineer,  Mr.  Vig- 
noles, this  day  received  by  the  secretary,  be  entered  on  the  minutes, 
and  published  in  the  usual  morning  papers  of  to-morrow,  and  in  the 
railway  weekly  papers,  under  the  direction  of  Mr.  Baxter." 

Some  shares  in  the  company  were  allotted,  but  not  to  the  members 
of  the  provisional  committee.  Deposits  were  paid  upon  the  allotted 
shares.     The  project  was  abandoned  in  the  year  1845. 

Mr.  Vignoles  claimed  a  sum  of  2,6352.  against  the  company.  The 
committee  of  management  requested  Mr.  Baxter,  the  solicitor  to  the 
projected  company,  to  arrange  the  amount  with  Mr.  Vignoles ;  and 
Mr.  Baxter,  after  some  negotiation,  arranged  the  claim,  and  paid 
1,9002.  to  Mr.  Vignoles,  in  full  for  his  demand,  out  of  his  own  moneys ; 
and  the  company  never  repaid  that  sum  to  Mr.  Baxter. 

Mr.  Norbury  died  in  August,  1849. 

The  Master  charged  with  winding  up  the  company  placed  the  name 
of  Mrs.  Hill,  as  the  administratrix  of  Mr.  Norbury,  on  the  list  of  con-  ' 
tributories. 

Hobkousej  in  support  of  the  motion,  cited  Besly^s  case,  3  De  G.  & 
8.  224 ;  2  Mac.  &  6. 176 ;  3  Id.  287 ;  Olakolme's  case,  1  De  G.  &  S. 
583,  and  Hutchimoffs  case,  1  De  G.  &  S.  563,  and  submitted,  that 
the  only  liability  remaining,  and  that  a  disputed  one,  being  the  amount 
paid  to  Mr.  Vignoles,  it  followed,  from  the  cases  cited,  that  Mr.  Nor- 
bury had  incurred  no  liability  to  Mr.  Vignoles;  and  that  he  was  not 
liable  to  be  treated  as  a  contributory,  except  in  so  far  as  he  was  liable 
to  pay  that  debt ;  and  that,  not  being  liable  to  pay  that  debt,  he  was 
improperly  placed  on  the  list  as  a  contributory.  But  there  was  an 
objection  including  the  former  objection,  namely,  that  no  expenses 
whatever  had  been  incurred  since  the  29th  of  October,  1845 ;  and  he 
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fiubmitted  that  the  statute  of  limitations  would  apply,  and  that  there 
was  no  liability,  in  respect  of  which  any  contributory  could  be  placed 
on  the  list  of  contributories.^ 


Boxburgh^   for  the   official  manager,  refened  to  CamcVs  case^ 
'  1  Sim.  (n.  b.)  505,  and  Capt.  Tanner^ s  case^  5  De  G.  &  S.  182^ 

The  court  deferred  judgment 

The  Vice-Chancellor  :  This  is  an  appeal  against  an  order  of 
the  Master,  placing  upon  the  list  of  contributories  the  name  of  Mrs. 
Hill,  as  administratrix  of  Mr.  Norbury.  The  question  is,  whether 
Mrs.  Hill,  as  administratrix,  is  a  person  in  any  way  liable  to  contri* 
bute  to  the  payment  of  the  debts,  liabilities,  or  losses  of  the  company. 
The  evidence  before  the  Master  was  scanty;  but  I  think  the  Master 
has  come  to  a  right  conclusion  upon  the  evidence,  and  that  Mrs.  Hill 
is  rightly  put  upon  the  list  as  a  contributory. 

The  company,  in  this  case,  consisted  of  persons  who  contemplated 
the  formation  of  a  railway  company.  The  project  was  abandoned 
before  any  great  progress  was  made  towards  the  formation  of  the 
company;  but  I  am  bound  by  the  authorities  upon  this  subject^ 
and,  indeed,  by  the  order  on  which  the  present  proceeding  is 
taken,  to  assume  that  this  is  a  company  to  be  wound  up  within  the 
meaning  of  the  Winding-up  Acts.  A  numerous  body  of  persons  were 
appointed  to  act  as  the  provisional  committee  of  the  company.  From 
among  these,  ten  persons,  including  Mr.  Norbury,  were  formed  into  a 
committee  of  management  The  committee  of  management  appear  to 
have  acted  in  the  usual  way.  They  held  frequent  meetings  for  trans- 
acting business,  with  a  view  to  the  formation  of  the  company.  At 
these  meetings  orders  were,  from  time  to  time,  given  by  persons  pre* 
sent  Resolutions  were  passed  and  expenses  incurred,  and  regular 
minutes  appear  to  have  be^n  kept  of  meetings ;  and  Mr.  Norbuij 
appears  to  have  attended  at  several  of  those  meetings,  at  which  it 
seems  orders  were  given  for  expenses  to  be  incurred. 

At  a  meeting  of  the  committee  of  management,  Mr.  Vignoles  was 
appointed  engineer  of  the  company,  and  he  was  directed  to  make  the 
surveys,  then  necessary,  for  an  application  to  parliament;  and  a 
minute  was  then  entered  to  that  effect  Mr.  Norbury  was  not  present 
at  that  meeting ;  but  it  appears  that  he  was  present  at  a'subsiequent 
meeting,  held  on  the  29th  of  October,  1845,  at  which  the  appointment 
of  Mr.  vignoles,  at  the  company's  engineer,  was  arranged —  a  report 
made  by  hira  as  to  the  progress  of  his  surveys  was  directed  to  be 
entered  on  the  minutes,  and  advertised  in  the  newspapers  by  Mr. 
Baxter,  the  company's  solicitor. 

In  respect  of  his  employment  as  engineer,  Mr.  Vignoles  afterwards 
brought  in  a  demand  against  the  company,  which,  under  the  sanction 


1  Ab  to  the  effect  of  the  Statute  of  Limitatioiis  under  the  Winding-up  Acts,  see 
WryghU^s  caae, 


COURTS  OP  CHANCERY,  1853.       526 

Nbrbnry's  Caie. 

1  ■■<■■■■ .  .     .  .        . 

of  a  meeting  of  provisional  directors,  was  compromised ;  and  a  sum 
of  1,300/.  was  paid  by  Mr.  Baxter,  the  solicitor,  to  Mr.  Vignoles,  as 
in  full  of  his  claim.  Mr.  Baxter  states  that  this  sum  of  1,300/.  is  still 
due  to  him ;  and  I  consider  that,  primd  facie,  (subject  of  course  to 
investigation  as  to  the  propriety  of  this  payment,)  the  amount  dae  to 
Mr.  Vignoles,  and  what  was  properly  paid  by  Mr.  Baxter  in  satisfac- 
tion of  that  claim,  is  a  debt  or  liabilitv  of  the  company  within  the 
meaning  of  the  Winding-up  Act ;  and  the  question  is,  whether  it  is 
a  debt  or  liability  of  the  company  towards  which  this  gentleman,  Mr. 
Norbury,  is  liable  to  contribute.  * 

Lord  Cranworth  very  distinctly  says  in  Carriers  cckse,  1  Sim.  (n.  s.) 
609,  "  Who,  then  were,  at  the  time  of  the  passing  of  the  act,  the  per- 
sons liable  to  pay  the  debts  incurred  in  the  attempt  to  form  the  com- 
pany ?  Evidently,  those  who  had  given  the  orders  under  which  the 
debts  were  incurred,  or  who  have  sanctioned  the  giving  of  such  orders  by 
others.  No  one  could  be  liable,  unless  the  creditor  could  say  to  him, 
tny  debt  was  incurred  under  an  order  given  or  sanctioned  by  you,  or 
unless  the  party  liable  to  the  creditor  could  say  to  him,  I  incurred  this 
obligation  under  your  engagement  to  contribute  ratably  with  me." 

It  is  possible,  in  that  case,  Mr.  Vignoles  would  not  have  said,  fol- 
lowing Lord  Cmnworth's  language,  that  his  debt  was  incurred  under 
an  order  given  or  sanctioned  by  Mr.  Norbury,  because  Mr.  Norbury 
was  not  a  party  to  the  order ;  but,  I  think  that  the  parties  who  are 
liable  under  that  order,  could  undoubtedly  say  to  Mr.  Norbury,  that 
they  incurred  that  obligation  under  his  engagement  to  contribute 
ratably  with  them. 

Just  consider  how  it  is.  Here  are  ten  gentlemen,  who  form  them- 
selves into  a  committee  of  management  for  this  project  They  meet 
from  time  to  time,  and  orders  are  given.  The  meeting  of  to-day  acts 
on  the  orders  of  yesterday,  and  carries  them  out  What  is  the  law  ? 
Is  the  law,  that  those  gentiemen  only  who  are  legally  liable  on  the 
orders  given  are  liable  eventually,  and  can  have  no  claim  over  for 
contribution  from  others  ?  Is  it  not  obvious,  when  gentlemen  asso- 
ciate together  for  an  object  of  that  kind,  that,  necessarily  as  it  appears 
to  me,  the  law  must  imply  a  contract  between  themselves,  that  they 
shall  contribute  ratably  towards  the  expenses  which  are  incurred 
under  orders  which  are  not  given  by  themselves,  or  immediately  sanc- 
tioned by  themselves,  but  which  are  acted  upon  and  carried  out  by 
those  who  were  present  from  time  to  time. 

I  cannot  entertain  a  doubt,  that,  under  the  circumstances  of  this 
ease,  a  contract  is  to  be  implied  among  these  ten  persons,  that  they 
were  to  contribute  ratably  towards  the  expenses  incurred  under  the 
resolutions  of  the  body  of  which  they  formed  apart ;  and  therefore  it 
appears  to  me  that  the  Master  came  to  a  right  conclusion. 

The  appeal  was  dismissed^  with  costs. 


«S6  COURTS  OF  CHANCERY,  185Sw 

Dinn  v.  Gnat. 


DiNN  r.  Grant.^ 

April  23,  1858. 

Vendor  and  Purchaser — Lien —  Contract  Failing  by  Purckaser^s 

De/auU  —  Claim, 

A  hotel  keeper,  who  was  also  Uie  owner,  agreed,  on  the  24  th  of  March,  1851,  to  sell  his 
hotel,  and  to  assist  in  carrying  on  the  business  for  two  jears,  receiring  half  the  profits. 
Hie  purchaaei'B  wife  (who  was  the  hotel  keeper's  daashter)  went  on  tne  premises  aod 
assisted  in  managing  the  concern.  From  the  pnrdiasers  letters,  it  appeared  that  he  was 
not  able  to  snpp^  the  funds  necessary  to  carry  on  the  business ;  and  in  a  letter  of  the  24tli 
of  May,  1851,  ne  wrote  thus  to  the  hotel  keeper:  '*Tou  must  mortgage  or  sell  the  pre- 
miaes."  He  subsequently  asked  the  hotel  keeper  to  give  him  a  mortgage  on  the  hotel,  ftr 
sums  which  he  claimed  to  be  due  to  him,  and  orougM  an  action  agamst  the  hotel  keeper, 
for,  among  other  things,  a  remuneration  in  respect  of  the  services  of  his  (the  purchases) 
wife  above-mentioned.  The  hotel  keeper  became  bankrupt.  Upon  a  claim  filed  by  the 
purchaser  against  the  assignees,  claiming  that  they  should  elect  spedfically  to  peiibrm  ths 
agreement,  or  that  it  should  be  declared  that  the  purchaser  was  entitled  to  a  hen  for  the 
sums  he  had  advanced  under  tiie  contract :  — 

Hdd^  that  although  the  purchaser  would  have  been  entided  to  a  lien,  if  the  contract  had 
failed  through  the  venaor's  default ;  yet  that,  as  the  purchaser  had  himself  abandoned  tba 
contract,  tfao  purchaser  was  not  entitled  to  any  lien,  and  his  claim  was  dismissed 

Henry  Dinn,  by  his  claim,  stated  the  following  agreement :  — 

^  Memorandum  of  an  agreement  made  between  William  Boyce, 
of  the  Victoria  Hotel,  Dover,  and  Henry  Dinn,  of  28  Park  Road, 
Chapham  Road,  Surrey :  In  consideration  of  certain  moneys  which 
have  been  advanced  by  Henry  Dinn  to  William  Boyce,  the  said  Wil- 
liam Boyce  a^ees  to  sell,  and  the  said  Henry  Dinn  agrees  to  purchase, 
the  Victoria  Hotel,  the  house  adjoining  and  the  ground  in  Russell 
street,  for  the  price  of  2,900Z.  Mr.  W.  Boyce  agrees  to  remain,  and 
assist  in  carrying  on  the  business  for  the  first  two  years,  for  which  he 
is  to  receive  half  the  profits,  which  is  to  be  ascertained  at  the  expira- 
tion of  each  year ;  at  the  expiration  of  two  years  Mr.  Boyoe  to  have 
the  option  of  taking  the  premises  again,  on  repaying  Henry  Dinn  all 
moneys  he  may  have  paid  and  laid  out  in  the  business,  or  advanced 
to  or  for  Mr.  Boyce,  and  also  one  half  the  increased  value  of  the  said 
hotel,  house,  and  premises,  over  and  above  the  2,900^ ;  but  should 
Mr.  Boyce  decUne  the  purchase,  then  the  purchase-money  to  remain 
out  for  seven  years,  at  5^  per  cent,  per  annum.  In  case  of  disputes, 
matters  to  be  referred  to  arbitration. 

«<  24th  March,  1851.  William  Botce, 

I  Henry  Dinn." 

The  claim  proceeded  to  state,  that,  at  the  date  of  the  agreement, 
the  sum  of  277L  95.  4d.  had  been  advanced  by  the  plaintiff  to  Mr. 


I  5  De  Gez  &  Smale,  451. 


COURTS  OF  CHANCERY,  1858.  627 

Dinn  v.  Grant 

± 

Boyce;  and  that,  after  the  date  of  the  agreement,  the  plaintifr  had, 
in  reliance  on  the  faith  of  the  agreement,  advanced  further  sums, 
amounting  to  63/.  I85.  2d.,  in  part  satisfaction  of  the  purchase-money 
of  2,900^ ;  but  that  before  Boyce  had  performed  the  a^eement  on  his 
part,  he  became  bankrupt,  in  December,  1851,  and  that  the  defend- 
ants, Thomas  Grant,  and  Edward -Edwards,  were  the  assignees  of 
his  estate  and  effects.  The  plaintiff  claimed  that  the  assignees  might 
elect  either  to  specifically  perform  the  agreement  or  to  abandon  the 
same,  and  to  repay  to  the  plaintiff  the  sums  of  277/.  95.  id.  and  63/. 
18s.  2^/.,  with  interest ;  and  in  case  the  defendants  should  elect  speci- 
fically to  perform  the  agreement,  then  the  plaintiff  claimed  to  be 
entitled  to  a  specific  performance  thereof,  he  offering  specifically  to 
perform  the  same ;  but,  if  the  defendants  should  elect  to  abandon  the 
agreement,  then  the  plaintiff  claimed  to  be  entitled  to  a  lien  upon  the 
premises  comprised  in  the  memorandum  of  agreement  for  the  two 
sums,  with  interest,  and  to  be  paid  the  two  sums  and  his  costs ;  and 
in  default  thereof,  he  claimed  to  have  the  premises  sold,  and  the  pro- 
duce thereof  applied  towards  payment  of  the  two  sums,  and  his  costs. 

The  plaintiff  proved  the  case  stated  by  his  claim. 

On  behalf  of  the  defendants,  Boyce  deposed,  in  effect,  that  the  me- 
morandum was  considered  by  him  to  be  a  mere  note,  on  which  terms 
were  ultimately  to  be  arranged ;  that,  from  the  5th  of  April  to  the  3d 
of  September,  1851,  the  plaintiff's  wife,  who  was  a  daughter  of  Boyce, 
had,  against  the  remonstrances  of  Boyce,  acted  in  the  management 
of  the  business,  and  that  she  had  left  in  consequence  of  quarrels. 
Mr.  Boyce  also  produced  a  number  of  the  plaintiff's  letters  to^him, 
firom  which  it  appeared  that  the  plaintiff  had  not  the  means  of  sup- 
plying the  necessary  funds  to  carry  on  the  business,  and,  amongst 
others,  he  produced  a  letter  dated  the  24th  of  May,  1851,  from  the 
plaintiff  to  Mr.  Boyce,  containing  the  following  passage  :  ^'  You  must 
mortgage  or  sell"  the  premises.  By  another  letter  of  the  17th  of 
June,  1851,  the  plaintiff  claimed  to  be  a  creditor  of  Mr.  Boyce  in  the 
amount  of  418/.  125.  6(2.,  and  asked  for  a  mortgage  of  the  Victoria 
Hotel,  to  secure  the  amount 

In  October,  1851,  the  plaintiff  brought  an  action  against  Mr.  Boyce 
for  the  whole  balance  due  to  him,  in  respect  of  (among  other  things) 
the  services  of  the  plaintiff's  wife  from  the  3d  of  April  to  the  24th  of 
October,  1851,  charged  at  50/. 

Russell  and  Haldane  for  the  plaintiff.  The  plaintiff  is  entitled  to 
the  specific  performance  of  the  agreement;  or  to  a  declaration  that 
the  moneys  which  the  plaintiff  had  advanced  on  the  faith  of  the  con- 
tract, should  be  declared  to  be  a  lien  on  the  property  in  the  hands  of 
the  defendants. 

In  Mackreih  v.  Symmons^  15  Ves.  329,  245,  Lord  Eldon,  citing  £ar- 
gess  V.  Wheats^  1  W.  Bl.  121,  123,  with  approbation,  says,  that  in 
that  case  Sir  Thomas  Clarke  had  laid  down  the  rule  as  to  vendor 
and  vendee  thus :  ^*  Where  conveyance  is  made  prematurely  before 
money  paid,  the  money  is  considered  as  a  lien  on  that  estate  in  the 
bands  of  the  vendee ;  so,  where  money  was  paid  prematurely,  the 
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money  would  be  considered  as  a  lien  on  the  estate  in  the  hands  of 
the  vendor,  for  the  personal  representatives  of  the  purchaser." 

Malins  and  Bigg^  for  the  defendants.  All  the  correspondence  shows, 
that  the  plaintiff  was  without  means  to  perform  the  agreement  of  the 
24th  of  March,  1851,  and  the  letter  of  the  84th  of  May,  1851,  telling 
Mr.  Boyce  that  he  must  mortgage  or  sell  the  property,  the  subject  of 
the  contract,  is  so  utterly  inconsistent  with  the  notion  of  the  exist* 
ence  of  a  bioding  contract,  that  it  must  be  taken  as  conclusive  evi- 
dence that  it  was  then  abandoned.  Next,  as  to  the  alleged  lien.  If 
the  contract  was  abandoned  by  the  purchaser,  then  he  has  no  right 
of  lien ;  and  the  defendants  submit,  that  the  letter  of  the  34th  of  IVby, 
1851,  is  an  abandonment  by  him  of  the  contract ;  or,  if  that  letter 
were  not  sufficient,  then  the  letter  of  the  17th  of  June,  1851,  and  the 
action,  terminated  the  contract,  and  treated  the  money  advanced  as 
a  debt  from  Mr.  Boyce.  They  cited  Ewing  v.  OsbalduUmj  2  My.  k 
Cr.  53,  88. 

Russellj  in  reply,  contended,  that  the  lien,  having  once  attached, 
was  continued,  especially  under  the  circumstance,  that  the  plaintiff 
had  not  retired  from,  but  that  Boyce  had  refused  or  was  unable  to 
perform,  the  contract 

/      The  Vice- Chancellor,  after  stating  the  claim,  said:  —  I  will 
I  assume  that  this  was  an  agreement  to  the  specific  performance  of 
I  which  the  plaintiff  Was  entifled,  and  that  he  would  have  been*  entitled 
\  to  a  lien  if  the  contract  had  failed  in  consequence  of  the  vendor's  de* 
Vfauit     The  plaintiff,  however,  appears  never  to  have  been  able  to 
carry  on  the  business ;  and  his  conduct  from  the  24th  of  May,  1851, 
is  quite  inconsistent  with  the  agreement  being  in  existence  at  that 
time.     In  his  letter  of  that  date,  the  plaintiff  writes  in  a  manner  indi- 
cating that  he  considered  he  was  not  under  any  obligation  by  reason 
of  the  agreement.    From  that  time  all  notion  of  any  agreement  being 
in  force  appears  to  have  ceased  y  and  from  that  time  the  plaintiff 
treated  Boyce  as  being  personally  liable  for  sums  expended,  for 
which,  if  they  bad  been  expended  on  the  footing  of  the  agreement, 
there  would  have  been  no  personal  liability  in  Boyce.     The  action 
which  the  plaintiff  brought  against  Boyce  is  inconsistent  with  any 
liability  in  him,  specifically,  to  perform  the  agreement  of  the  24th  of 
March,  1851.    It  appears  to  me  that  the  obvious  conclusion  is,  that 
the  plaintiff  cannot  hav^  any  part  of  the  relief  he  asks,  and  the  claim 
must  be  dismissed,  with  costs. 
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Ware  v.  Polhill.^ 

April  S4,  1852. 

Land  Tax  -f-  Redemption  by  Guardian  of  Infant  —  Effect  of  a  De* 

claration  by  Court  —  Personal  Estate. 

The  gnardian  of  an  infant  tenant  in  tail  redeemed  the  land-tax  on  the  estate,  but  made  no 
dcdaratioD,  in  porsuance  of  the  38  Geo.  3,  c.  60,  so  as  to  make  the  land-tax  a  charce  on 
the  inheritance.  In  a  soit  bj  the  guardian,  who  was  also  administrator  of  the  mfant 
tenant  in  tail,  it  was  declared,  that  the  land-tax  was  an  annuity  or  rent  charge  in  favor  of 
the  infant's  personal  estate;  and  the  court  directed  proper  deeds  to  be  executed  bj  the 
then  tenant  for  life  and  tenant  in  tail,  charging  the  estate  with  the  amount  of  land-tax  as 
an  annuity.  This  was  done  by  deeds  not  affecting  the  estate  in  remainder  after  the  estate 
tail.  On  the  death  of  the  suiriTor  of  the  tenant  for  life*  and  tenant  in  tail,  the  personal 
representative  of  the  infant  claimed  the  benefit  of  the  decree  against  the  inheritance :  — 

Hdd,  that  the  declaration  effectually  charged  the  inheritance ;  and  (the  legal  charges  executed 
by  the  tenant  for  life  and  tenant  m  tail liaving  failed,)  the  tenant  in  remainder,  after  the 
determination  of  these  estates,  was  directed  legally  to  chaige  the  estate  with  the  annuity. 

This  cause  arose  out  of  the  directions  contained  in  a  decree  made 
in  1805,  by  Lord  Eldon,  in  the  cause  of  Ware  v.  Polhilly  11  Ves.  257. 

The  guardian  of  Nathaniel  Polhill,  an  infant  tenant  in  tail  oi  an 
estate,  had,  in  1799,  without  authority,  applied  part  of  the  infant's 
personal  estate  in  purchasing  the  land-tax,  which  was  chargeable  in 
four  distinct  sums  on  the  entailed  estate  ^  but  she  had  not  complied 
with  the  provisiofis  of  the  statute  38  Geo.  4,  c.  60,  by  which  she.  was 
enabled  to  create  a  legal  charge  on  the  estate  for  the  absolute  benefit 
of  the  infant's  estate,  as  against  his  estate  in  tail,  by  declaring  the 
option  as  provided  for  by  that  act. 

The  infant  tenant  in  tail  subsequently  died  under  age,  and  his 
guardian  became  his  administratrix. 

On  the  cause  coming  on  in  1805,  before  Lord  Eldon,  on  further 
directions,  it  was  declared  that  the  plaintiff  in  that  suit,  the  adminis- 
tratrix of  the  infant,  Nathaniel  Polhill,  was  entitled,  as  part  of  the 
personal  estate  of  the  deceased  infant,  to  four  several  annuities  or 
rents  charge,  to  be  charged  on  and  issuing  out  of  the  settled  heredita- 
ments (describing  them,)  to  the  several  amounts  of  the  land-tax  re- 
deemed thereon  respectively,  the  same  annuities  to  be  redeemable  by 
any  person  having  or  being  entitled  beneficially  to  any  estate  in  suc- 
cession, remainder,  or  expectancy,  under  the  wUl  of  Nathaniel  Polhill, 
the  testator  in  the  cause ;  and  the  court  directed  that  proper  deeds  for 
securing  the  annuities  should  be  settled  by  the  Master,  to  be  executed 
by  the  tenant  for  life  and  by  the  tenant  in  tail  in  remainder  of  the 
estates,  on  his  attaining  the  age  of  twenty-one  years.  Indentures  of 
Igase  and  release  were  accordingly  settled,  and  were  executed  by 


1  5  De  Gex  &  Smale,  455. 

>  See  Stat  38  Geo.  8,  c.  60 ;  stats.  89  Geo.  8,  cc.  21,  40,  43, 108 ;  stat  89  &  40  Gea 
8,  c;  80 ;  and  stat  41  Geo.  8,c.  72,  consolidated  and  amended  by  stat  42  Gea  8,  c.  116. 
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the  tenant  for  life,  and,  on  the  tenant  in  tail  attaining  twenty-one,  by 
him  charging  the  estate  with  the  annuities  accordingly ;  but  no  reco- 
very was  directed  by  the  decree  to  be  suffered,  and  no  recovery  was, 
in  fact,  suffered,  so  as  to  render  the  annuities  a  legal  charge  upon  the 
fee  simple.  The  tenant  in  tail  survived  the  tenant  for  life,  and  died 
in  1828 ;  and  upon  his  death  the  person  claiming  in  remainder  to  the 
remainder-man  in  tail,  who  had  executed  the  charge,  declined  to  pay 
the  annuity,  insisting  that  there  was  no  charge  on  the  estate  in  respect 
of  the  annuities.  The  administratrix  having  died,  letters  of  admin- 
istration de  bonis  non  of  Nathaniel  PolhiU  were  granted  to  Mr.  Ware, 
who  instituted  the  present  suit  to  enforce  the  payment  of  the  annui- 
ties from  the  persons  who  had  become  seised  of  the  estates. 

Glasse  and  Ware  appeared  for  the  plaintiSl 

Willcock  and  Bird^  for  the  defendants. 

The  judgment  of  the  court  in  the  case  of  Ware  v.  PolhiU,  11  Ves. 
257,  281,  and  the  terms  of  the  decree  in  that  cause,  were  referred  to ; 
and  the  following  cases,  KirlAam  v.  SmUh,  Amb.  518 ;  Cockbum  v. 
Thompson^  16  Ves.  321 ;  Fox  v.  Oraaiey  2  Vern.  306  ;  Lloyd  y.JohneSf 
9  Ves.  65 ;  Blundell  v.  Stanley,  3  De  G.  &  S.  433 ;  Lay  v.  Lane,  Cr. 
&  Ph.  305,  were  cited  in  the  course  of  the  argument.   . 

The  Vice-Chancellor.  If  the  trustee  and  guardian  of  the  infant, 
when  she  effected  the  purchase  of  the  rent-charge,  had  complied  with 
the  provisions  of  the  3o  Geo.  3,  c.  60,  the  land-tax  ^ould  have  been  a 
legal  charge,  by  virtue  of  the  act,  upon  the  estates.  Lord  EUdon 
intended,  by  the  decree,  to  give  a  charge  on  the  estate,  as  nearly 
equivalent  as  he  could  to  the  legal  charge,  which  would  have  been 
obtained  under  the  act ;  and  he.  directed  deeds  to  be  executed,  to 
give  effect  to  this  intention;  but  the  parties  did  not  comply  with  the 
direction,  and,  they  not  having  done  so,  this  bill  was  filed.  The  decree 
contained  a  declaration  effectually  charging  the  estates  with  these 
annuities ;  but  the  direction,  which  was  to  give  effect  to  this  declara- 
tion, was  not  properly  complied  with.  Now,  the  annuities  remained 
an  equitable  charge  by  force  of  the  decree,  the  effect  of  which  is  to 
bind  the  inheritance  for  ever.^  The  declaration  now  to  be  made, 
must  be  to  that  effect ;  and  there  must  be  a  direction,  that  all  parties 
shall  do  and  execute  all  proper  acts  and  conveyances.  The  plaintiff 
is  entitled  to  the  costs  of  the  suit,  but  he  must  pay  the  costs  of  the 
necessary  deeds. 


1  Afl  to  merger  of  land-tax  purchased  by  a  guardian  of  an  infant  tenant  in  tail,  see 
BlundeU  Y.  Stanley,  3  Da  G.  k  S.  43S. 
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In  the  Matter  of  The  Trusts  of  the  Estate  of  Benjamin  Biddulph, 
deceased ;  and  in  the  Matter  of  The  Trusts  of  Jane  Poole,  a 
person  Deaf,  Dumb,  and  Blind ;  and  in  the  Matter  of  The  Act  for 
THE  Relief  of  Trustees. 

i^iil  19  and  Si,  1852. 

Petitioner  J  Deaf^  Dumb  and  Blind —  Income  only  given, 

A  deaf,  dumb,  and  blind  person  petitioned  for  payment  to  herself  of  7,000/.,  carried  to  her 
separate  aocoant :  — 

Heldf  that  she  might  be  a  petitioner  without  a  next  friend ;  bnt  the  conrt  declined,  without 
special  reasons  assigned,  to  make  an  order  fo^  payment  of  more  than  the  income  for  her 
benefit 

Form  of  the  oxder.  • 

• 

The  above-named  Jane  Poole  presented  her  petition  in  the  above 
matters;  from  the  statements  in  which  the  following  are  collected:-— 

Benjamin  Biddulph,  deceased,  departed  this  life  in  the  month  of 
June,  1849,  leaving  Penelope  Gordon,  widow,  Harriett  Woodyatt, 
widow,  Frances  Middleton,  widow,  Caroline  Stevenson,  widow,  Mary 
Anne  Poole,  and  the  petitioner,  his  next  of  kin,  him  surviving.  Ad- 
ministration of  the  estate  and  effects  of  the  deceased  were  granted  to 
the  said  Caroline  Stevenson. 

By  a  decree,  dated  the  12th  of  July,  1851,  in  a  cause  in  which  Mary 
Anne  Poole  and  the  petitioner,  by  their  next  Mend,  Charles  Benjamin 
Stevenson,  the  son  of  Mrs.  Stevenson,  were  plaintiffs,  and  Mrs.  Ste- 
venson was  defendant,  the  petitioner  had  become  entitled  to  one 
eighth  of  the  residuary  personal  estate  of  the  deceased,  after  certain 
payments  agreed  to  be  made  thereout  in  the  first  instance ;  and  in  re- 
spect of  such  one  eighth  the  sum  of  7,000/.  was,  uiider  the  provisions 
of  the  Trustee  Act,  1850,  paid  by  Mrs.  Stevenson,  as  the  administra- 
trix, into  the  Bank  of  England,  to  the  account  of  the  Accountant- 
General  of  the  Court  of  Chancery,  <<  In  the  Matter  of  the  Trusts  of 
Jane  Poole,  a  person  deaf,  dumb,  and  blind,"  meaning  the  petitioner, 
who  was  born  deaf  and  dumb,  and  who  had  become  blind  about  nine 
years  since. 

After  the  payment  by  Mrs.  Stevenson,  and  on  the  15th  of  July,  1851, 
Mr.  Charles  Benjamin  Stevenson,  as  the  next  friend  of  the  petitioner, 
presented  a  petition  in  her  name,  in  the  above  matters,  on  which  an 
order  was  made  by  the  Vice- Chancellor,  Knight  Bruce,  on  the  9th  of 
August,  1851 ;  by  which  it  was  ordered,  that  the  7,000/.  cash  in  the 
bank,  on  the  credit  of  the  matter  entitled  ^  In  the  Matter  of  the  Trusts 
of  Jane  Poole,  a  person  deaf,  dumb,  and  blind,"  should  be  laid  out  in 
the  name  of  the  Accountant-General,  in  the  purchase  of  bank  3/.  per 
cent  annuities,  in  trust  in  the  matter,  subject  to  the  further  order  of 
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the  court  And  it  was  ordered,  that,  out  of  the  dividends  to  accure 
on  these  bank  annuities,  when  purchased,  the  sum  of  100/.  per  an- 
num, half  yearly,  should  be  paid  to  Mrs.  Stevenson,  during  the  life  of 
the  petitioner,  or  until  the  further  order  of  the  court,  she  undertaking 
to  apply  the  same  towards  the  maintenance  of  the  petitioner  ;  and  it 
was  ordered,  that  the  residue  of  the  dividends,  to  accrue  npon  these 
bank  annuities,  should,  with  all  accumulations,  be  laid  out  in  the 
purchase  of  like  bank^  annuities  to  the  like  account,  subject  to  the 
further  order  of  the  court. 

This  sum  of  7,000/.  was,  pursuant  to  the  order,  invested  by  Ihe  said 
Accouiitant-General  in  ^he  purchase  of  the  sum  of  7,235/.  2^.  lOd 
bank  3^  per  cent,  annuities ;  and  these  annuities,  with  the  sum  of  56^ 
16^.  6(2.  cash,  being  the  residue  of  the  dividends  which  accrued  due 
thereon  on  the  6th  of  January,  1852,  after  the  receipt  by  Mrs.  Steven- 
son of  the  sum  of  50/.,  by  the  order  directed  to  be  paid  to  her,  were, 
at  the  date  of  the^petition,  standing  in  court  in  trust,  in  the  matter 
entitled  "In  the  Matter  of  the  Trusts  of  Jane  Poole,  tf  person  dea( 
dumb,  and  blind." 

The  present  petition  alleged  that  the  petition  of  the  15tb  of  July, 
1851,  had  been  presented,  and  that  the  oider  had  been  obtained,  with- 
out the  knowledge  of,  or  any  previous  communication  with,  the  peti- 
tioner ;  and  that  is  was  an  unauthorised  interference  with  the  property 
and  concerns  of  the  petitioner,  and  had  occasioned  io  the  petitioner 
extreme  annoyance  and  considerable  pecuniary  embarrassment;  and 
the  petition  proceeded  to  set  forth,  that  the  petitioner,  during  the  life 
of  the  intestate,  Benjamin  Biddulph,  who  was  a  trustee  for  the  peti- 
tioner of  certain  sums  of  stock  and  other  property,  had  been  in  the 
receipt  of,  and  had  the  entire  control  over,  her  own  income  and  mo- 
neys ;  and  that  Mrs.  Stevenson  never  had  been  in  the  receipt  of  the 
income  or  moneys,  except  during  the  period  which  had  elapsed  since 
the  decease  of  Mr.  Biddulph,  who  was  a  trustee  for  the  petitioner  of 
certain  sums  of  stock  and  other  property ;  had  been  in  the  receipt  of, 
and  had  the  entire  control  over,  her  own  income  and  moneys ;  and  that 
Mrs.  Stevenson  never  had  been  in  the  receipt  of  the  income  or  mo- 
neys, except  during  the  period  which  had  elapsed  since  the  decease  of 
Mr.  Biddulph,  and  in  the  character  of  his  legal  personal  representa- 
tive ;  and  that  Mrs.  Stevenson  had  refused  to  pay  into  the  hands  of 
the  petitioner,  and  upon  her  receipt,  the  moneys  which  she  had  re- 
ceived on  her  behalf;  and  that  by  reason  and  in  consequence  of  such 
refusal,  the  petitioner  had  been  compelled,  for  her  necessary  expenses, 
to  realize  a  portion  of  her  funded  property ;  and  that  she  was  indebted 
for  rent  and  servants'  wages,  and  otherwise  for  expenses  of  her  main- 
tenance and  establishment,  in  a  considerable  sum ;  and  that  the  peti- 
tioner was  advised  that  she  was  entitled  to  have,  and  that  she  was 
desirous  of  having,  the  uncontrdUed  dominion  over  her  own  property. 

The  petition  prayed  that  the  order  of  the  9th  of  August,  1851,  might 
be  discharged,  and  that  the  petition,  upon  which  the  same  had  been 
made,  might  be  dismissed,  and  for  a  taxation  of  the  petitioner's  costs 
occasioned  by  that  order,  and  of  and  incidental  to  the  present  appli- 
cation ;  and  that  the  JIme  might  be  raised  by  the  sale  of  a  competent 
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part  of  the  sum  of  7,2352.  2s.  lOd.^  bank  32.  per  cent  annuities,  stand- 
ing in  trust  in  the  above  matter ;  and  that  the  residue  of  these  annui- 
ties, with  the  said  sum  of  562.  I65.  5d,  cash,  together  with  any  further 
dividends  which  might  accrue  due  on  these  annuities,  might  be  trans- 
ferred and  paid  to  the  petitioner;  and  that  Mrs.  Stevenson  might  be 
ordered  to  pay  to  the  petitioner  the  sum  of  50/.  received  by  her  under 
the  ordes  of  the  9th  of  August,  1851. 

Mis»  Poole's  knowledge  of  business,  and  competency  to  manage 
her  own  affairs,  subject  only  to  her  infirmities,  were  not  questioned. 

BiKon  and  Amphleii  appeared  in  support  of  the  petitipA* 

Malins  and  Charles  Hall  objected,  that  the  petitioner,  being  deaf, 
dumb,  and  blind,  was  not  a  person  competent  to  present  a  petition 
without  the  intervention  of  a  next  friend. 

Osborne  appeared  for  other  parties. 

Thb  Vice-Cuancellor  said,  that  there  was  nothing  that  show.ed 
that  the  petitioner  was  of  unsound  mind ;  and  therefore  it  did  not 
appear  to  him  to  be  necessary  that  the  petitioner  should  appear  by 
a  next  friend.  He  thought  it  not  likely  that  he  should  be  disposed  10 
part  with  so  large  a  fund,  and  he  should  require  the  petition  to  be 
amended. 

• 

The  petition  was  then  amended  according  to  the  direction  of  the 
court. 

By  the  petition,  as  amended,  it  was  prayed  that  the  order  of  the 
9th  of  August,  1851,  might  be  discharged ;  and  that  the  petition,  upon 
which  the  same  had  been  made,  might  be  dismissed ;  and  that  the 
sum  of  7,2352.  2s.  10(2.,  bank  32.  per  cent  annuities,  standing  in  trust 
<^  In  the  Matter  of  the  Trusts  of  Jane  Poole,  a  person  deaf,  dumb,  and 
blind,"  might  be  carried  over  by  the  Accoun^nt-General  to  the  ac- 
count of  the  petitioner ;  and  that  the  said  sum  of  562. 16«.  5d.  cash,  and 
also  the  dividends  thereafter  to  accrue  due  from  time  to  time  on  the  said 
bank  annuities,  when  so  carried  over,  might  be  paid  to  Thomas  Dunne, 
Burcher  Hall,  in  the  countv  of  Hereford,  Esq.,  and  the  petitioner's  soli- 
citor, George  Pleydell  Wilton,  or  either  of  them,  on  behalf  of  the  peti- 
tioner, until  the  mrther  order  of  the  court;  and  that  Mrs.  Stevenson 
might  be  ordered  to  pay  to  Messrs.  Dunne  and  Wilton,  or  either  of 
them,  the  said  sum  of  502.  received  under  the  order  of  the  9th  of  Au- 
gust, 1851. 

The  amended  petition  was  mentioned  this  day  by  Bacon  and  Ant" 
phlett ;  Malins  and  Charles  Hall  appearing  for  Mrs.  and  Mr.  C.  B. 
Stevenson. 

Elderton  appeared  for  Messrs.  Dunne  and  Wilton ;  and  Osborne 
for  other  parties. 

45* 
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The  Vioe-Chancellor  said,  he  should  allo^  and  order  the  past 
and  fature  income  to  be  paid  to  Messrs.  Dunne  and  Wilton,  the  per* 
sons  named  by  the  petitioner  to  receive  it,  on  their  undertaking  to  ac- 
count. 

The  order,  after  directing  the  taxation  of  Mrs.  Stevenson's  costs, 
charges,  and  expenses,  proceeded : 

This  court  doth  order  —  That  it  be  referred  to  the  Taxing  Master 
of  this  court,  in  rotation,  to  tax  the  said  Caroline  Stevenson  her  costs 
of  paying  into  court  the  sum  of  7,000/.,  in  the  petition  mentioned,  aod 
of  this  application,  including  therein  slU  reasonable  charges '  and  ex- 
penses properly  incurred  in  relation  to  the  said  trust  fund ;  And  it  is 
ordered,  that  such  costs,  charges,  and  expenses,  when  so  taxed,  he 
retained  by  the  said  Caroline  Stevenson  opt  of  any  moneys  that  may 
have  come  to  her  hands ;  [and  after  setting  forth  an  undertaking  by 
her,  by  her  counsel,  to  account  for  and  pay  to  Messrs.  Dunne  and 
Wilton  the  sums  already  received  and  thereafter  to  be  received  by 
her  on  the  petitioner's  account,  after  deducting  her  costs,  proceeded 
thqsj :  —  It  is  ordered,  that  the  7,235/.  2s,  lOcL  bank  3/.  per  cent  annui- 
ties, standing  in  the  name  of  the  Accountant-Oeneral  of  this  court, 
^<  l^the  Matter  of  the  Trusts  of  Jane  Poole,  a  person  deaf,  dumb,  and 
bhnd,"  be  carried  over,  in  trust,  in  the  same  matter,  to  an  account  to  be 
entitled,  "  The  Account  of  the  said  Jane  Poole : "  and  he  is  to  declare 
the  trust  thereof  accordingly,  subject  to  the  further  order  of  this  court 
And  it  is  ordered,  that  the  dividendsCirom  time  to  time  to  accore  due 
on  the  said  bank  annuities,  previous  to  and  when  so  carried  over,  and 
also  the  sum  of  56/.  I65. 5(L  cash  in  the  bank,  on  the  credit  of  the  said 
matter,  be  paid  to  the  said  Thomas  Dunne  and  Greorge  Pleydell  Wilton, 
or  either  of  them,  on  behalf  of  the  petitioner,  Jane  Poole,  until  the 
further  order  of  this  eourt ;  the  said  Tnomas  Dunne  and  Geoige  Pley- 
dell Wilton,  by  their  counsel,  undertaking  to  apply  all  moneys  to  be 
received  bv  them,  or  either  of  them,  under  this  oraer,  for  the  benefit 
of  the  said  Jane  Poole,  and  to  account  for  the  same  as  this  court  shall 
direct ;  and  for  the  purposes  aforesaid  the  said  Accountant-Gkneral  is 
to  draw  on  the  bank,  &c." 


Ptrke  v.  Waddingham.' 

Much  17  and  18;  June  29, 185S. 


Specific  Performcmce  —  TiUe — Degree  of  Dovbt  —  NcUUre  of  Ques* 

turn — Future  —  Biffhts. 

On  ft  Tendor'B  bill  for  specific  pexfonnaace,  the  opinion  of  ifae  court  was  much  in  faYor  of  the 
title,  the  question  on  which  tamed  on  the  constraction  of  a  particular  will ;  but  the  oooit, 

^  10  Hare,  1. 
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being  unable  to  found  that  opinion  upon  any  general  rule  of  law,  or  upon  reasoning  so  oon- 
elusive  as  to  satisfy  the  court  that  other  competent  persons  might  not  entertain  a  dijSereni 
opinion,  or  that  the  purchaser  taking  the  title  might  not  be  exposed  to  substantial  and  not 
merely  idle  litigation,  refused  to  decree  a  specific  performance. 

A  doubtful  title^  which  a  purchaser  will  not  be  compelled  to  accept,  is  not  only  a  title  upon 
which  the  court  entertains  doubts,  but  includes  also  a  title  which,  although  the  court  has  a 
favorable  opinion  of  it,  yet  may  reasonably  and  fairly  be  questioned  in  the  opinion  of  other 
competent  persons ;  for  the  court  has  no  means  of  binding  the  question  as  against  adverse 
claimants,  or  of  indemnifying  the  purchaser,  if  its  own  opmion  in  favor  of  the  title  should 
turn  out  not  to  be  well  founded. 

If  the  doubts,  as  to  a  title,  arise  upon  a  question  connected  with  the  general  law,  the  court  is 
to  judge  whether  the  general  law  on  the  point  is  or  is  not  settled ;  and  if  it  be  not,  or  if  the  • 

doubts  as  to  the  title  may  be  affected  by  extrinsic  circumstances,  which  neither  the  pur- 
chaser nor  the  court  can  satisfactorily  investigate,  specific  performance  will  be  refused. 

The  rule  rests  upon  the  principle,  that  every  purchaser  is  entitled  to  require  a  marketable 
title. 

If  is  the  duty  of  the  court,  on  questions  of  title  depending  on  the  possibility  of  future  rights 
arising,  to  consider  the  course  which  would  be  taken  u  the  rights  had  actually  arisen,  and 
were  in  course  of  litigation. 

A  vendor's  bill  for  specific  performance.  The  title  was  derived 
under  the  will  of  Thomas  Pyrke,  dated  the  27th  of  February,  1752, 
which,. after  directing  his  debts  and  funeral  expenses  to  be  paid  within 
a  year  after  his  decease,  providing  for  the  confirmation  of  leases 
which  he  had  made  of  parts  of  his  Notgrove  estate,  bequeathing 
some  legacies,  and  giving  to  Priscilla  Bromwich  40Z.  a  year  for  her 
life,  to  be  paid  out  of  his  estate,  quarterly,  after  his  wife's  death,  but 
not  before,  he  proceeded :  "  I  give  to  my  dear  wife  Dorothy,  who  I 
appoint  executrix  of  this  my  last  will  and  testament,  all  my  manors, 
lands,  tenements,  goods,  and  chattels,  and  stock  of  what  nature 
soever,  with  all  my  ready  money,  and  the  interest  of  all  securities 
for  money,  for  the  term  of  her  natural  life ;  and  when  she  dies,  hef 
funeral  expenses  to  be  paid  by  my  heir  according  to  such  directions 
as  she  shall  give  before  her  death,  or  leave  behind  her  in  writing." 
"  I  give  (after  my  wife's  death)  all  my  manors,  lands,  tenements,  and 
interest  of  all  my  money  and  securities  for  money — I  mean  only  the 
interest  of  them  —  and  chattels,  to  my  nephew,  Joseph  Watts,  for  his 
life,  with  liberty  to  make  a  jointure  of  any  part  of  the  estate,  and 
also  to  make  leases  of  any  part  thereof  not  exceeding  twenty-one 

(rears,  reserving  the  best  rent  he  can  get  for  the  same  premises  so 
eased,  and  having  all  usual  covenants  inserted  in  such  leases  on  the 
lessees'  part  to  be  done  and  performed,  and  such  lessee  or  lessees  exe- 
cuting counterparts  of  such  leases ;  and  if  the  said  Joseph  Watts 
shall  die,  and  leave  one  or  more  son  or  sons,  I  give  mv  said  estate  to 
his  eldest  and  every  other  sons,  the  eldest  to  take  place  before  the 
younger,  according  to  their  priority  of  birth.  If  the  said  James 
Wat^  should  happen  to  die  and  leave  no  son,  but  only  one  or  n\orc 
daughters,  I  give  him  power  to  charge  the  estate  with  5,000Z.,  and  no 
more,  for  their  provision ;  and  if  the  said  Joseph  Watts  shall  die  and 
leave  no  son,  then  I  give  my  estates  to  Robert  Pyrke,  son  of  the  late 
Rev.  William  Pyrke,  and  nephew  to  Mrs.  CoUier,  upon  the  same 
terms  and  conditions  as  I  gave  it  to  Joseph  Watts.  And  if  the  said 
Robert  Pyrke  shall  die  and  leave  no  son,  but  shall  leave  one  or  more 
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daughters,  I  give  him  leave  to  raise  4,000^  oat  of  the  estate  for  their 
provision.    I  then  give  my  said  estate  and  estates  to  the  first,  secondi 
and  other  sons  of  the  late  Mr.  John  Skippe,  upon  the  same  conditioDs 
as  before-mentioned  to  Joseph  Watts  and  Robert  Pyrke ;  and  in  case 
all  those  sons  shall  die  without  issue  male,  then  I  give  my  said 
estates  to  the  eldest  and  every  other  son  and  sons  of  Mr.  George 
Skippe  successively,  and  their  heirs  for  ever,  paying  to  their  bi'otfaer, 
Thomas  Skippe,  500/.,  and  to  their  sister,  Kitty,  the  same  sam. 
When  I  mention  sons,  I  mean  those  which  are  lawfully  begotteo. 
It  is  my  intent  and  meaning,  and  I  do  hereby  order  and  appoint, 
that,  in  case  any  of  the  person  or  persons  to  whom  I  have  given  my 
said  estates  under  the  limitations  aforesaid,  shall  be  under  the  age  of 
twenty-four  years  when  they  have  a  right  to  the  estate,  that  then  the 
rents  and  profits  of  my  estates  shall  be  received  by  Mrs.  Whitchurch, 
the  Rev.  Mr.  Yate,  and  Mr.  John  Robinson,  who  I  appoint  trustees 
of  this  my  will,  in  trust,  that  they  shall  apply  a  reasonable  part  of 
such  rents  for  the  maintenance  and  education  of  such  person  as  shall 
have  a  right  to  the  estate,  but  under  the  age  of  twenty-four  years, 
namely,  not  exceeding  60/.  a  year  till  they  are  at  the  age  of  twenty- 
one  years,  and  100/.  a  year  until  they  are  of  twenty-four  years  of  age. 
I  give  to  my  trustees  20/.  each.    I  also  order  and  appoint,  that,  after 
deductine;  all  necessary  expenses  belonging  to  their  trust,  my  trns- 
tees  shall  put  out  to  interest  money  that  shall  be  due  for  rent  or  on 
my  securities,  till  Joseph  Watts,  or  any  other  person  entituled  shall 
attain  the  age  of  four-and-twenty  years ;  and  if  Joseph  Watts  attains 
that  age,  that  then  he  shall  have  possession  of  all  my  estates  and 
securities  for  money,  after  he  has  discharged  all  legacies  and  pay- 
ments ordered  by  this  my  will  to  be  paid  and  discharged  upon  the 
conditions  aforesaid.    I  also  order,  that  if  the  said  J.  Watts,  or  any 
of  the  Skippes,  shall  be  entituled  to  the  estate  of  this  my  will,  that 
they  should  change  their  names  to  that  of  Pyrke,  within  two  years, 
otherwise  the  estate  shall  go  to  the  person  next  entituled  to  it" 

The  testator  then  gave  directions  as  to  the  bringing  up  of  Joseph 
Watts  to  the  profession  of  the  law,  if  his  wife  should  live  until  he 
should  be  fit  to  leave  school;  and  directed,  that,  after  his  wife's 
death,  the  person  entitled  to  his  estate,  or  his  trustees,  should  lay  out 
70/.  for  a  monument,  to  be  erected  in  the  church  of  Little  Dean,  in 
memory  of  himself,  his  wife,  and  children. 

The  testator  died  the  7th  of  March,  1752,  leaving  Dorothy  his 
widow,  and  Joseph  Watts,  his  great  nephew  and  heir  at  law.  The 
widow  died  in  1762 ;  Joseph  Watts  attained  twenty-four  in  1764, 
and  then  entered  into  possession  of  the  devised  estates,  and  took  the 
namejof  Pyrke.  Joseph  Pyrke  f distinguished  as  the  elder,)  on  his 
marriage  in  1766,  conveyed  the  aevised  estates  to  uses  in  favor  of 
himself  for  life,  with  remainder  to  Charlotte,  his  wife,  for  life,  with 
divers  remainders  over.  By  a  feoffment,  and  a  fine  levied  in  1798, 
a  conveyance  of  the  estate  was  made  to  the  use  of  Joseph  Py/ke  the 
elder,  in  fee ;  and  a  recovery  suffered  in  the  same  year,  in  .which 
Joseph  Pyrke  the  younger,  the  eldest  son  and  afterwards  the  heir  of 
Joseph  Pyrke  the  elder,  was  vouchee,  was  declared  to  enure  to  the  use 
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of  Joseph  Pyrke  the  elder,  in  fee.  Joseph  Pjnrke  the  elder,  died  in 
1803,  having,  by  will,  devised  the  estate  to  Charlotte,  his  wife,  for  her 
life,  with  remainder  to  his  son  Joseph  Pyrke  the  younger,  in  fee ;  and 
leaving  also  five  younger  sons.  A  recovery  suffered  of  the  estate,  in 
1806,  was  declared  to  enure,  in  the  first  place,  to  confirm  the  life- 
estate  of  Charlotte,  the  widow ;  and,  subject  thereto,  to  the  use  of 
Joseph  Pyrke  the  younger,  in  fee.  By  a  deed,  dated  in  February, 
1806,  the  younger  sons  of  Josejyh  Pyrke  the  elder,  released  to  Joseph 
Pyrke  the  younger,  all  remainders  and  other  estates,  interests,  or 
claims,  under  the  wills  of  Thomas  Pyrke  the  testator,  Dorothy,  his 
widow,  or  Joseph  Pyrke  the  elder.  Charlotte,  the  widow,  died  in 
1835.  Joseph  Pyrke  the  younger,  died  in  1851,  having,  by  his'wiU 
and  codicil,  devised  his  estates  to  the  plaintiff,  his  son,  in  fee. 

The  plaintiff  contracted  to  sell  the  Notgrove  estate  to  the  defend- 
ant, and  the  present  bill  was  filgd  for  specific  performance  of  the  con- 
tract. The  purchaser  by  his  answer  insisted,  that,  according  to  the 
true  construction  of  the  will  of  Thomas  Pyrke,  the  devise  was  to 
Joseph  Watts,  for  his  life,  with  remainder  to  his  first  and  other  sons 
successively,  with  certain  vested  remainders  over,  upon  the  death  of 
the  survivor  of  such  sons,  three  of  whom  were  still  living. 

At  the  hearing, 

Sir  W.  P,  Woody  Bailyy  and  Bevir,  for  the  plaintiffs,  argued,  that 
any  construction  which  gave  to  Joseph  Pyrke  the  elder,  or  to  any  of 
his  sons,  an  estate  of  inheritance,  whether  in  fee  or  in  tail,  would 
give  the  plaintiff  a  good  title ;  and  that  any  construction  which  led 
to  an  intestacy,  by  which  the  estate  would  be  undisposed  of  at  the 
decease  of  the  plaintiff,  would  also  give  the  plaintiff  a  good  title,  as 
taking  under  the  heir  at  law  of  the  testator.  Bobinson  v.  Bobinson^ 
2  Ves.  225 ;  s.  c.  1  Burr.  38 ;  3  Bro.  P.  C.  180 ;  Mellish  v.  Mellish^ 
2  B.  &  C.  520 ;  ChorUon  v.  Craven^  cited  Id.  524 ;  Doe  d.  Garrod  v, 
Oarrody  2  B.  &  Ad.  87 ;  Doe  d.  Jones  v.  Daviesy  4  B.  &  Ad.  43 ; 
Clonmert  v.  WhUakery  2  Jarm.,  Wills,  373 ;  Doe  d.  Nesmyth  v.  EnowlSj 
1  B.  &  Ad.  324 ;  Doe  d.  Burrin  v.  Charltony  1  Man.  &  Gr.  429 ;  Boff- 
geii  V.  Beatyy  2  M.  &  P.  512 ;  Shuldham  v.  Smithy  6  Dowl.  22. 

BoUy  G,  Barbery  and  EddiSy  for  the  defendant,  submitted,  that  the 
will  gave  an  estate  for  life  to  Joseph  Pyrke  the  elder,  with  remainder 
to  his  sons  in  succession,  for  life,  and  vested  remainders  over.  .  The 
word  estate  did  not  describe  the  interest,  but  the  land.  The  leaning 
of  the  court  was  always  in  favor  of  the  vesting  rather  than  of  the 
contingency  of  remainders.  They  cited  Doe  d.  Gomberbach  v.  Per^ 
ryuy  3  T.  R.  484 ;  Ives  v.  Leggey  3  T.  R.  488,  n ;  Barnacle  v.  Nightin- 
galcy  14  Sim.  456 ;  Evans  v,  Astleyy  3  Burr.  1570 ;  Earl  of  Scarborough 
v.  Savile,  3  A.  &  E.  897 ;  Doe  d.  Lean  v.  Leany  1  Q."  B.  229 ;  Doe 
d.  Jearrad  v.  Bannister y  7  M.  &  W.  292 ;  Baker  v.  Tuckery  2  Eng, 
Rep.  1.  And  they  contended  also,  that,  whatever  the  better  con- 
struction of  the  wHL  might  be,  still  the  case  was  one  of  so  much 
doubt,  that  the  court  would  not  enforce  specific  performance  of  the 
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contract  On  this  point,  several  of  the  cases  mentioned  in  the  judg- 
ment were  referred  to,  both  in  thie  argument  for  the  defendant  and  in 
the  reply,  as  was  also  the  Treatise  of  the  Law  of  Real  Property  as 
administered  by  the  House  of  Lords,  p.  257* 

June  29.  The  Vice-Chancellor.  The  bill  in  this  case  is  filed  by 
a  vendor  against  a  purchaser,  for  specific  performance ;  and  the  ques- 
tion in  the  cause  is,  whether  the  vendor  has  shown  such  a  title  as  the 
court  will  compel  the  purchaser  to  accept 

It  is  not  disputed,  that  the  vendor  has  shown  a  good  title,  if,  upon 
the  true  construction  of  the  will  of  Thomas  Pyrke,  the  testator,  it  is 
clear  either  that  Joseph  Watts,  who,  after  the  death  of  the  testator, 
assumed  the  name  of  Pyrke,  and  became  Joseph  Pyrke  the  elder, 
took  an  estate  tail  in  possession,  or  even  in  remainder  expectant  upon 
the  estates  given  to  his  sons ;  or  that  the  sons  of  Joseph  Pyrke  the 
elder,  who  had  several  sons,  some  of  whom  are  yet  living,  took 
estates  either  in  tail  or  in  fee ;  or,  lastly,  that  the  remainders  in  favor 
of  Robert  Pyrke  and  the  Skippes  are  contingent,  and  not  vested 
remainders :  but  the  title  of  the  vendor  is  questioned  upon  all  these 
points. 

It  has  now  for  so  long  a  time  been  the  settled  rule  of  courts  of  equity 
not  to  compel  a  purchaser  to  accept  a  doubtful  title,  that  it  is  quite 
unnecessary  for  me  to  make  any  observations  upon  that  subject ;  but, 
in  considering  this  case,  I  have  found  it  necessary  .to  look  into  the 
question,  what  titles  are  to  be  considered  as  doubtful  within  the  mean- 
ing of  this  rule?  Whether  the  rule  applies  only  in  those  cases  in 
which  the  court  itself  entertains  doubts  upon  the  title,  or  whether  it 
extends  further  to  cases  in  which,  although  the  court  itself  may  enter- 
tain an  opinion  in  favor  of  the  title,  it  is  satisfied  that  that  opinion  may 
fairly  and  reasonably  be  questioned  by  other  competent  persons.  I 
have,  therefore, examined  the  cases  upon  this  point;  and, upon  exam- 
ining them,  I  do  not  think  that  the  question  is  open  to  much  doubt; 
for  in  Marlow  v.  Smithy  2  P.  Wms.  198,  one  of  the  earliest,  and  in 
Price  V.  Strange^  6  Madd.  159,  164,  one  of  the  latest  cases  on  the 
subject,  there  are  distinct  opinions  upon  the  question.  In  Marlow  v. 
Smilhj  the  then  Master  of  the  Rolls  not  merely  expresses  his  own 
opinion  against  the  title,  but  adds,  and  "  there  being  the  opinion  of 
learned  men  against  the  title,  I  will  not,  nor  do  I  think  it  reasonable 
that  a  court  of  equity  should,  compel  the  purchaser  to  accept  the  pur- 
chase ; "  and  in  Price  v.  ^rdnge^  Sir  John  Leach,  though  he  expressed 
his  opinio]\  in  favor  of  the  title,  declined  to  compel  the  purchaser  to 
accept  it. 

There  is  also  the  case  of  Rose  v.  (Jalland,  5  Ves.  186,  in  which  I 
find  the  Lord  Chancellor  saying  <<  I  should  be  in  a  strange*  situation 
in  desiring  a  purchaser  to  take  this  title,  because  I  think  the  point  a 
good  one,  though  the  Court  of  Exchequer  have  determined  against 
it.  It  is  telling  him  to  try  my  opinion  at  his  expense."  S  Yes.  188. 
And  these  dicta  and  decisions  seem  to  accord  with  the  principle  on 
which  the  rule  appears  to  be  founded ;  for  it  may  be  collected  from 
what  fell  both  from  Lord  Eldon  and  Lord  Redesdale  in  Blosse  v.- 
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Lora  Clanmorris^  3  Bligh,  62,  71,  and  afterwards  from  Lord  Eldon  in 
Lord  Braybroke  v.  Inskip^  8  Ves.  417,  that  the  rule  rests  upon  this, 
that  every  purchaser  is  entitled  to  require  a  marketable  title ;  by  which 
I  understand  to  be  meant,  a  title  which,  so  far  as  its  antecedents  are 
concerned,  may  at  all  times,  and  under  all  circumstances,  be  forced 
upon  an  unwilling  purchaser.  I  think,  therefore,  that  in  these  cases 
it  is  the  duty  of  the  court  not  to  have  regard  to  its  own  opinion  only, 
but  to  take  into  account  what  the  opinion  of  other  competent  per- 
sons may  be ;  and  that  this  is  the  true  rule  to  be  applied  in  such 
cases,  is,  I  think,  the  more  apparent,  from  the  repeated  decisions  that 
jth^  court  will  not  compel  a  purchaser  to  take  a  title  which  will  expose 
him  to  litigation  or  hazard,  of  which  Cooper  v.  Denne^  4  B.  C.  C.  SO ; 
Crewe  v.  Dicken,  4  V«s.  97 ;  Roake  v.  Kiddj  5  Ves.  647 ;  Sharpe  v# 
Adcock^  4  Russ.  374,  and  Price  v.  Strange^  6  Madd.  159,  may  be 
mentioned  as  instances. 

Such,  then,  being  the  rule  by  which  the  court  is  to  be  guided  in 
enforcing  or  refusing  to  enforce  specific  performance  in  cases  of  this 
nature,  it  may  well  be  asked  by  what  scale  are  the  doitbts,  which  may 
be  entered  upon  the  title,  to  be  measured;  and  the  cases,  I  think,  throw 
some  light  upon  this  question  also.  If  the  doubi<9  arise  upon  a  ques- 
tion connected  with  the  general  law,  the  court  is  to  judge  whether  the 
general  law  upon  the  point  is  or  is  not  settled,  enforcing  specific  per- 
formance in  the  one  case,  as  in  Moody  v.  Walters^  16  Ves.  283, 312,  and 
Biscoe  V.  Perkinsj  1  V.  &.  B.  485, 493 ;  and  refusing  to  enforce  it  in 
the  other,  as  in  Blosse  v.  Lord  Clanmorris^  3  Bligh,  62,  and  Sloper  v. 
Pishj  2  V.  &  B.  145.  If  the  doubts  arise  upon  the  construction  of 
particular  instruments,  and  the  court  is  itself  doubtful  upon  the 
points,  specific  performance  must  of  course  be  refused,  as  in  Sheffield 
v.  Lord  Mutgrave,  2  Ves.  jun.  526,  529;  Willcox  v.  Bellaers,  1.  T.  & 
R.  491,  495,  and  Jervoise  v.  7%e  Duk^  of  NoAhumberland^  1  J.  &  W. 
559,  669,  the  doctrine  in  which  case  has  been  followed  by  the  Vice- 
Chancellor,  Knight  Bruce,  in  Hie  Earl  of  Lincoln  v.  Arcedeckne^  1 
Coll.  98 ;  and  even  though  the  court  may  lean  in  favor  of  the  title, 
its  duty  is  either,  as  expressed  by  Lord  Eldon  in  Jervoise  v.  The  Dtike 
of  Northumberland^  following  in  effect  what  had  been  said  in  Sheffield 
V.  Lord  MulgravCj  to  consider  whether  it  would  trust  its  own  money 
upon  the  title,  or,  at  least,  as  stated  by  the  same  learned  judge  in 
Lord  Braybroke  v.  Insip^  8  Ves.  428,  with  reference  to  the  doubt  upon 
the  legitimacy,  to  weigh  whether  the  doubt  is  i3o  reasonable  and  fair 
that  the  property  would  be  left  in  j;he  purchaser's  hands  not  market- 
able. If  the  doubts  which  arise  may  be  afiected  by  extrinsic  circum- 
stances, which  neither  the  purchaser  nor  the  court  has  the  means  of 
satisfactorily  investigating,  specific  performance  is  to  be  refused,  accord- 
ing to  Lowes  V.  Lush^  14  Ves.  547 ;  Hartley  v.  Stnith^  Buck's  B.  Cas. 
368,  and  Smith  v.  Death,  5  Madd.  371,  372. 

It  may  be  thought,  perhaps,  that,  if  the  court  is  of  opinion  in  favor 
of  the  title,  a  specific  performance  ought  necessarily  to  be  decreed ; 
and  the  cases  of  Jtushton  v;  Craven^  12  Price,  599,  and  of  ChorUon 
V.  Craven^  cited  Id.  619,  mentioned  in  it,  were  cited  in  support  of 
that  position,  as  was  also  CUmmert  v.  WhUaker,  2  Jarm.  Wills,  373 ; 
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but  in  those  cases -the  opinion  of  the  court  has  been  fortified  by  the 
opinion  of  a  court  of  law ;  and  looking  at  the  other  cases  to  which  I 
have  referred,  I  cannot  venture  to  hold,  that,  because  this  court  is  of 
opinion  in  favor  of  the  title,  a  purchaser  is  to  be  compelled  to  accept 
it  I  think  that  each  case  roust  depend  upon  the  nature  of  the  objec- 
tion, and  the  weight  which  the  court  may  be  disposed  to  attach  to  it; 
and  that,  in  determining  whether  specific  performance  is  to  be  en- 
forced or  not,  it  must  'not  be  lost  sight  of,  that  the  exercise  by  the 
court  of  its  jurisdiction  in  cases  of  specific  performance,  is  discre* 
tionary ;  and  that,  as  was  observed  in  Cooper  v.  Denr^ey  and  Sheffield 
V.  Lord  Mulgrave^  the  court  has  no  means  of  binding  the  question  as 
against  adverse  claimants,  or  of  indemnifying  the  purchaser,  if  its 
^wn  opinion  should  ultimately  turn  out  not  to  be  well  founded. 

It  remains  for  me  only  to  apply  these  principles  to  the  present 
case. 

The  question  upon  this  title  depends,  I  think,  principally,  if  not 
wholly,  upon  the  construction  of  this  particular  will,  and  not  upon 
any  general  rule  of  law.  I  have  fully  considered  the  questions,  and 
ihe  authorities  which  were  referred  to  in  the  argument  My  opinion, 
I  do  not  hesitate  to  say,  is  much  in  favor  of  the  title,  more  especially 
upon  the  point  as  to  the  remainders  being  contingent ;  but  I  find 
myself  unable  to  base  that  opinion  upon  any  genersd  rule  of  law,  or 
upon  any  reasoning  so  conclusive  as  fully  tp  satisfy  my  mind,  that 
other  competent  persons  may  not  entertain  a  different  opinion,  or  that 
the  purchaser,  if  compelled  to  take  the  title,  might  not  be  exposed  to 
substantial  and  not  merely  idle  litigation,  or  even  that  be  would  be 
free  from  all  possible  hazard.  Upon  these  grounds,  therefore,  I  am 
of  opinion,  that  a  specific  performance  ought  not  in  this  case  to  be 
decreed ;  and  I  am  the  more  strongly  of  that  opinion,  because  I  think, 
that,  in  cases  of  this  nature,  where  titles  may  be  ^fiected  by  rights 
which  may  hereafter  arise,  it  is  the  duty  of  the  court  tp  consider  bow 
it  would  act  if  those  rights  had  actually  arisen^  and  were  in  the  course 
of  active  litigation ;  and  I  am  satisfied,  that,  if  the  questions  which 
may  arise  upon  this  title  were  now  in  active  litigation  between  the 
plaintiff  and  adverse  claimants,  I  should  ,not  feel  myself  justified  in 
disregarding  that  litigation,  and  decreeing  a  specific  perforoiance  dur^ 
ing  its  pendency. 

It  was  pressed  in  argument,  that,  if  I  should  arrive  at  this  conclu- 
sion, a  case  might  be  directed ;  but,  the  defendant  objecting  to  that 
course,  the  plaintiff  has  no  right  to  insist  upon  a  case.  The  court 
refused  .to  send  a  case  both  in  Bodke  v.  £iW,  in  Wilkox  v.  BeUaerSy 
and  in  Sharp  v.  Adcock;  and  in  Sheffield  v.  Lord  Mulgrave,  where  a 
case  had  been  directed,  the  court  refused  to  act  upon  the  certificate 
against  the  purchaser.  I  take  the  rule  of  the  court  upon  this  subject 
to  be,  that  it  will  not,  against  a  purchaser,  send  a  case  upon  a  doubt- 
ful question  of  law,  any  more  than  it  will  direct  an  inquiry  upon  a 
doubtful  question  of  fact,  and  for  the  same  reason,  that  adverse  claim- 
ants would  not  be  bound  by  the  result 

The  conclusion,  therefore,  at  which  I  have  arrived  is,  that  this  bill 
must  be  dismissed.    I  nepeat,  that  I  dismiss  it,  not  from  any  opinion 
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against  the  title,  —  my  opinion  being  in  favor  of  it, — bat  upon  the 
grounds  which  I  have  stated.  The  bill  being  dismissed,  I  must  give 
the  defendant  the  costs.  The  case  of  Blosse  v.  Clanmarris  is,  I  think, 
decisive  upon  that  point 


In  the  Matter  of  Dodsworth's  Trust.* 

June  25, 1852. 

Lunatic —  Investment —  Life  Annuity. 

InTestment  of  a  fond  belonging  to  a  lunatic  in  an  annuity  for  his  life. 

• 

The  surviving  executor  of  a  testator  paid  into  court  a  legacy  of 
4,000/.,  bequeathed  to  Ann  Middleton,  for  her  life,  and  after  her 
decease  to  her  children  equally.  Ann  Middleton  was  dead,  and  the 
children  presented  their  petition  for  payment  of  their  respective  shares 
of  the  fund.  Charles  Middleton,  one  of  the  children,  was  stated  by 
the  affidavits  to  have  been  an  idiot  from  bis  birth.  His  share  of  the 
fund  was  S19Z.  9s.  4(L  reduced  annuities,  which  were  carried  to  his 
separate  account.  A  petition  was  now  presented,  praying  that  the 
519L  9s.  4td.  stock,  might  be  sold  and  invested  in  the  purchase  of  a 
government  annuity  for  the  life  of  Charles  Middleton,  who  was  of 
the  age  of  forty-nine,  whereby  it  was  stated  that  his  income  would 
be  increased  from  14/.  to  30^,  or  thereabouts. 

Fooks,  for  the  petition,  referred  to  three  cases  mentioned  by  Mr. 
Shelford  in  his  Treatise  of  the  Law  of  Lunatics,  &c.,  p.  272,  2d 
edition,  In  re  Baldum,  6th  August,  1814;  In  re  Barrass^  16th  Novem- 
ber,  1825 ;  In  re  Cbabot,  20th  June,  1827,  and  also  to  the  case  of  Eaa 
parte  Stonard,  18  Ves.  285. 

The  Vige-Chancellor  said,  he  should  have  no  difficulty  in  follow- 
ing these  authorities:— 

Let  it  be  referred  to  the  taxing  master  to  tax  the  petitioners  their 
costs,  charges,  and  expenses  of  and  relating  to  this  application,  and 
consequent  thereon ;  and  let  so  much  of  519/.  9^.  Ad.  reduced  annui- 
ties, standing  in  the  name  of  the  Accountaut-Greneral  of  this  court, 
in  trust  in  the  matter  of  the  trusts  of  the  will  of  Joseph  Dodsworth, 
deceased,  the  account  of  Charles  Middleton,  as  wUl  be  sufficient  to 
raise  the  amount  of  such  costs,  and  costs,  charges,  and  expenses,  be 
sold  with  the  privity,  &c. ;  and  out  of  the  money  to  arise  by  the  said 
sale,  when  so  paid  into,  &c.,  let  the  said  costs  be  paid.    Let  the  peti- 
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tioner,  Henry  Middleton,  be  at  liberty  to  enter  into  a  contract  with 
the  commissioners  for  the  redaction  of  the  national  debt,  for  the  par- 
chase,  in  the  name  and  on  the  life  of  the  petitioner,  Charles  Middle* 
ton,  a  person  of  unsound  mind,  of  such  a  government  annuity  as  caa 
^e  purchased  by  the  transfer  to  the  said  commissioners  of  the  residue 
of  the  said  519/.  95.  4c2.  reduced  annuities,  standing  in  the  name  of 
the  said  Accountant-General,  in  trust,  &c.  And  let  such  residae  of 
the  said  519/.  95.  4d.  reduced  annuities,  the  amount  to  be  certified, 
&c,  be  transferred  to  the  said  commissioners  for  the  reduction  of  the 
national  debt,  as  the  consideration  for  the  purchase  of  such  annuity ; 
And  let  the  said  commissioners  pay  the  said  annuity  to  the  said  Henry 
Middleton,  until  the  further  order  of  this  court,  he  undertaking  duly 
to  apply  the  same  towards  the  maintenance  of  the  said  petitioner, 
Charles  Middleton. 


Onslow  v.  Lord  Londesborouoh.^ 

March  10,  and  August  6,  1852. 

Covenant  for  Production  of  Deeds  —  "  Proper  and  Sufficient^  Cove-- 

nam  —  Vendor  and  Purchaser. 

An  agreement  on  the  sale  of  an  estate,  that  the  title  deeds  should  he  deliyered  to  the  pur 
chaser  on  the  completion  of  the  contract ;  hat,  as  the  deeds  related  also  to  other  property 
helonging  to  the  vendors,  the  purcha«ier8  should  enter  into,  or  procure  to  he  entered  into, 
one  01*  more  proper  and  sufficient  covenant  or  covenants  with  tne  vendors  for  the  prodnc- 
tion  and  delivery  of  copies  of  such  deeds.  The  purchasers  were  trustees,  and  entered  into 
the  contract  in  pursuance  of  the  directions  in  the  wUl  of  their  testator,  for  the  investment 
of  his  personal  estate  in  the  purchase  of  lands,  to  ho  stttkd  to  certain  uses  creating  estates 
for  life,  with  remainder  over  in  strict  settlement  The  estate  was  conveyed  by  (he  vendon 
to  the  purchasers  to  the  uses  declared  hy  the  will  of  their  ttttator : 

SMd,  that  the  agreement  to  enter  into  a  proper  and  sufficient  covenant  for  the  prodnction  of 
the  deeds,  did  not  mean  that  the  vendors  should  be  entitled  to  a  covenant  which  would 
secure  to  them  their  production  at  all  times  and  under  all  circumstances  \  that  the  word 
"  sufficient*'  was  connected  with  the  word  "  proper  ";  that  the  extent  and  sufficiency  of  the 
covenant  most  in  a  great  degree  depend  on  the  mode  in  which  the  conveyance  was  taken ; 
that  the  releases  to  uses  do  not  stand  in  a  worse  position  than  trustees,  who,  according  to 
the  ordinary  rule  of  the  court,  are  required  to  covenant  for  their  own  acu  only  ^  and  that 
the  court  would  not  compel  the  purchasers,  who  were  only  releasees  to  uses,  —  especially 
after  the  nsea  were  executed  by  the  statute,  —  to  enter  into  such  covenants. 

A  SPECIAL  CASE.  The  question  was,  whether  a  covenant  for  the 
protection  of  title  deeds,  stipulated  for  and  amed  to  be  given  by  arti- 
cles of  agreement  for  the  sale  of  an  estate  called  <<  the  Roath  estate," 
ought  to  be  entered  into  by  the  defendant,  Lord  Londesborough,  or 
by  the  other  defendants,  Sir  William  Meredith  Somerville, .  Henry 
Frederick  Stephenson^  and  John  Benbow. 

By  indentures  of  lease  and  release  and  settlement,  the  release  and 
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settlement  being  dated  the  19th  of  September,  1816,  two  estates, 
called  "  the  Risby  estate  "  and  "  the  Routh  estate,"  were  conveyed  to 
Arthur  George  ^arl  of  Onslow,  one  of  the  plaintiffs,  and  John  Hall, 
their  heirs  and  assigns,  to  the  use  of  trustees,  for  a  term  of  1000  years, 
upon  trust  for  raising  certain  moneys  for  the  purposes  in  the  settle- 
ment mentioned,  and  subject  thereto  to  the  use  of  Edward  Main* 
waring  Onslow,  for  his  life,  with  remainders  over.  And  in  the  same 
settlement  was  contained  a  covenant  for  the  surrender  of  certain  copy- 
hold estates  to  the  use  of  Arthur  George,  Earl  of  Onslow,  and  John 
Hall,  their  heirs  and  assigns,  upon  the  trusts  declared  thereof  by  the 
same  settlement  By  a  deed  of  the  19th  of  June,  1835,  the  plaintiff, 
James  Middleton  Hall,  was  appointed  a  trustee  of  the  settlement  in 
the  place  of  John  Hall,  deceased.  The  plaintiffs.  Lord  Onslow  and 
John  Middleton  Hall,  were  admitted  to  the  copyhold  estates  com- 
prised in  the  settlement  of  1816,  upon  the  trusts  declared  by  that  set- 
tlement. 

The  Routh  and  the  Risby  estates  comprised  in  the  settlement  of 
1816  having  been  subject  to  incumbrances,  which  were  raisable  by 
means  of  the  term  of  1000  years,  and  which  could  not  be  raised 
otherwise  than  by  means  of  thai  term,  a  private  act  of  parliament 
was  obtained  iu  the  9th  of  the  Queen,  by  which  the  Routh  estate, 
and  the  inheritance  thereof  in  fee  simple,  were  vested  in  the  plain- 
tiffs, Thomas  Crawley  Onslow  and  Gteorge  Au^stus  Crawley  Onslow, 
their  heirs  and  assigns,  freed  and  absolutely  discharged  from  the  uses, 
trusts,  limitations,  provisions,  and  declarations  of  the  settlement  of 
1816,  upon  trust,  with  the  consent  of  Edward  Mainwaring  Ellisker 
Onslow,  during  bis  life,  and,  after  his  decease,  with  such  consent  as 
in  the  said  act  mentioned  (but  subject  and  without  prejudice  to  the 
several  mortgages  and  other  charges  thereon  and  raisable  thereout, 
under  the  trusts  of  the  term  of  1000  years,)  to  sell  the  Routh  estate, 
or  such  part  or  parts  thereof  as  the  said  trustees  or  trustee  should,  in 
their  or  his  discretion,  with  such  consent  as  aforesaid,  from  time  to 
time  think  proper,  and  to  make,  do,  and  execute  all  such  acts,  deeds, 
conveyances,  surrenders,  and  assurances,  matters,  and  things  whatso- 
ever, as  should  be  requisite  or  proper  for  the  purpose  of  effectuating 
and  conlpleting  such  sale  or  sales. 

In  pursuance  of  the  trust  created  bv  this  act  of  parliament,  the 
plaintiffs,  Thomas  Crawley  Onslow  and  George  Augustus  Crawley 
OubIow,  on  the  6th  of  August,  1850,  agreed  to  sell  the  estates  com- 
prised in  the  act  to  the  defendants.  Sir  William  Mededith  Somerville, 
Henry  Frederick  Stephenson,  and  John  Benbow ;  and  it  was  upon 
this  agreement,  taken  in  connection  with  the  conveyances  made 
under  it,  that  the  question  in  the  present  case  arose. 

The  agreement  recited,  that  the  vendors,  as  trustees  named  in  the 
act  of  parliament,  had  contracted  with  the  purchasers  for  the  absolute 
sale  to  them  of  the  Routh  estate,  with  the  appurtenances  and  the 
advowson  of  the  rectory  of  Routh,  and  the  several  messuages  and 
hereditaments  thereinafter  mentioned,  in  fee  simple,  free  from  incum- 
brances (except  as  thereinafter  mentioned)  at  the  price  of  69,0002., 
inclusive  of  the  timber  thereon,  and  the  landlord's  improvements ; 
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and  it  was  thereby  agreed  between  the  vendors  and  puichaserS)  that 
the  title  deeds  and  documents  relating  to  the  said  manor,  advowsooi 
messuages,  and  hereditaments,  which  were  in  the  possession  or  power 
of  the  vendors,  should,  upon  the  completion  of  the  said  sale,  be  deli- 
vered to  the  purchasers ;  but  as  the  same  also  related  to  other  estates 
belonging  to  the  vendors,  the  purchasers  should  enter  into,  or  procure 
to  be  entered  into,  one  or  more  proper  and  sufficient  covenant  or 
covenants  with  the  vendors  or  such  other  persons  as  they  might  direct, 
for  the  production  and  delivery  of  copies  of  the  said  deeds  and  docu- 
ments ;  and  that  the  costs  of  any  such  deed  or  deeds  of  covenant  as 
aforesaid  should  be  paid  by  the  vendors. 

The  defendants,  Sir  William  Meredith  Somerville,  Henry  Frede- 
rick Stephenson,  and  John  Benbow,  were  trustees  under  the  will  of 
Mr.  Denison,  who  died  on  the  2d  of  August,  1849,  having  by  his  will, 
dated  in  August,  1848,  devised  all  his  estates  in  the  counties  of  York 
,  and  Surrey  to  the  use  of  his  nephew.  Lord  Londesborougb,  and  his 
assigns,  for  his  life,  without  impeachment  of  waste,  with  diveis 
remainders  over  in  strict  settlement ;  and  in  the  said  will  was  a  pro- 
viso, that  if  any  person,  whom  the  said  testator  had  m^e  tenant  in 
tail  of  the  estates  thereinafter  directed  to  be  purchased  with  his  (the 
testator's)  residuary  personal  est^,  was  or  were  then  born,  or 
should  thereafter  be  born  in  his  lifetime,  or  in  due  time  after  his  de- 
cease, the  estate  or  several  estates  in  tail  male  thereby  devised  to 
each  such  person  should  cease,  and  in  lieu  thereof  the  said  testator 
devised  the  manors  and  hereditaments  therein  mentioned,  for  such 
estate  in  tail  male,  to  the  person  respectively  whose  estate  in  tail 
male  should  so  determine,  for  his  life,  without  impeachment  of  waste, 
with  remainder  to  the  use  of  his  £rst  and  every  other  son  succes- 
sively, according  to  their  respective  seniorities  in  tail  male ;  and  for 
the  purpose  of  preserving  the  contingent  remainders  thereinbefore 
created,  the  testator  devised  all  the  hereditaments  thereinbefore  devised 
to  the  use  of  any  person  during  his  life,  from  and  after  the  determina- 
tion of  that  estate  by  anv  means  in  his.  lifetime,  to  the  use'  of  the 
defendants,  Sir  William  Meredith  Somerville,  Henry  Frederick  Ste- 
phenson, and  John  Benbow,  and  their  heirs,  during  the  life  of  the 
tenant  for  life  whose  estate  should  so  determine,  in  trust  for  him,  and 
by  the  usual  ways  and  means  to  preserve  the  contingent  remainders 
expectant  or  dependent  thereon.  And  the  testator  gave  the  residue 
of  his  personal  estate  unto  Sir  William  Meredith  Somerville,  Henry 
Frederick  Stephenson,  and  John  Benbow,  their  executors,  &c.,  upon 
trust,  after  payment  of  his  debt  and  legacies,  within  the  space  of  ten 
years  after  his  decease,  or  sooner,  ^  his  trustees  could  find  a  proper 
purchase  or  purchases,  to  lay  out  the  residue  of  such  moneys  In  the 
purchase  of  estates  in  fee  simple,  in  England,  Wales,  Scotland,  or 
Ireland,  of  a  clear  and  undefeasible  estate  of  inheritance,  or  of  any 
copyhold  or  leasehold  lands  or  tenements  convenient  to  be  held  there- 
with, but  not  exceeding  the  proportion  therein  mentioned,  and  to  set- 
tle and  assure  the  estates  so  to  be  purchased  as  last  directed,  to  the 
uses  and  for  the  trusts  and  subject  to  the  powers  and  declarations  in 
the  said  will  expressed  concerning  his  estates  in  York  and  Surrey. 
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The  teBtator  died  in  Augnst,  1849.  Lord  Londesborough  was  now 
in  the  actual  possession  or  receipt  of  the  rents  of  the  devised  es- 
tates. 

The  purchase  agreement  of  the  6tb  of  August,  1850,  was,  so  far  as 
respects  the  conveyance  of  the  Bouth  estate,  completed  by  deeds  of 
January,  1851 ;  by  which  that  estate  was  conveyed  to  Sir  William 
Meredith  Somerville,  Henry  Frederick  Stephenson,  and  John  Benbow, 
to  the  uses  declared  by  the  will  of  Mr.  Denison ;  and  the  title  deeds 
were,  in  pursuance  of  the  agreement,  delivered  to  Sir  William  Mere- 
dith Somerville,  Henry  Frederick  Stephenson,  and  John  Benbow,  as 
purchasers.  The  plaintiff  required  Sir  William  Meredith  Somerville, 
Henry  Frederick  Stephenson,  and  John  Benbow,  the  releasees  to  uses 
in  the  conveyance  of  January,  1851,  to  execute  a  proper  deed  of  cove* 
nant  for  the  production  of  the  title  deeds ;  but  they  declined  to  enter 
into  such  covenant  themselves,  and,  with  the  assent  of  Lord  Londes- 
borough, the  legal  tenant  for  life  under  the  uses  of  the  same  convey* 
ance,  offered  that  such  covenant  should  be  entered  into  and  executed 
by  him. 

Daniel,  for  the  plaintiffs,  the  vendors.  The  covenant  by  Lord 
Londesborourgh,  the  tenant  for  life,  would  not  run  with  the  land,  and 
would  not  be  sufficient ;  and  the  vendors  were  entitled  to  a  covenant 
by  the  purchasers,  the  trustees  of  Mr.  Denison's  will,  to  whom  the 
conveyance  had  been  made. 

EoUi  for  the  purchasers.  The  ailment  for  the  plaintiffs,  in  order 
to  establish  their  title  to  the  covenant  by  the  releasees  to  uses,  ought 
at  least  to  establish,  not  only  that  the  covenant  by  the  tenant  for  me 
will  not  bind  the  estate,  but  also  that  the  covenant  of  the  releasees  to 
uses  will  have  that  effect  They  have  no  estate.  A  covenant  by 
them  would  not  run  with  the  land,  and  would  not  therefore  give  the 
plaintiffs  the  benefit  of  the  security  which  they  claim.  The  argument, 
however,*  proceeds  on  the  assumption  that  the  vendors  are  entitled  to 
a  covenant  that  will  for  all  future  time  bind  the  parties  in  whom  the 
estate  may  be  vested.  The  agreement  does  not  go  to  that  extent. 
It  must  be  construed  with  reference  to  the  situation  of  the  parties 
who  are  purchasers,  and  to  the  form  of  the  conveyance  which  they 
may  take ;  and,  in  the  circumstances  of-  this  case,  the  vendors  are 
entitled  to  the  covenant  of  the  tenant  for  life  only.  Jenkin  v.  Peace^ 
6  M.  &  W.  722;  Barclay  v.  Baine,  1  S.  &  S.  449;  Aiddell  v.  Utd- 
deU,  7  Sim.  529;  Roach  v.  Wadham,  6  East,  289;  Ford  v.  Peering j 
1  Ves.  jun.  76 ;  Keppell  v.  Bailey,  2  My.  &  K.  517 ;  Spencer^s  case,  5 
Co.  16 ;  1  Smith's  Lead.  Cas.  p.  27,  n. ;  Sugden's  Vend.  &  Pur.  336, 
Cone  Edit 

Vice-Chancellor.  The  first  question  to  be  considered  in  this 
case  appears  to  me  to  be,  what  is  the  meaning  of  the  words  ^  one  or 
more  proper  and  sufficient  covenant  or  covenants,"  contained  in  this 
agreement,  and  particularly,  what  is  the  meaning  to  be  attached  to  the 
word  ^  sufficient  ?  "    Was  it  meant  to  import  Siat  the  vendors  were 

46* 
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to  have  a  covenant  or  covenants,  which,  at  all  times  and  in  all  einsmn- 
stances,  should  secure  to  them  the  prodnction  of  the  deeds,  or  mo^ 
that  the  vendors  should  have  such  a  covenant  or  covenants,  as  secern- 
ing to  the  ordinary  practice  and  the  views  of  this  court,  would, he 
deemed  to  be  sufficient  ?  This,  I  think,  must  be  determined  by  tiie 
context  of  the  agreement; — and  seeing  that  the  word  <*  suflScient" 
is  connected  with  the  word  '<  proper ; "  that,  according  to  the  provi* 
visions  of  the  agreement,  it  was  to  rest  with  the  purchasers  to  whom 
and  in  what  manner  the  conveyance  was  to  be  taken ;  and  that  the 
extent  and  sufficiency  of  the  covenant  must,  in  a  great  degree,  depend 
upon  the  mode  in  which  the  conveyance  might  be  taken ;  —  I  think 
that  the  word  ^  sufficient,"  as  used  in  the  agreement  with  reference 
to  this  covenant,  must  be  taken  in  the  more  limited,  and  not  in  the 
extended  sense,  to  which  I  have  referred.  It  must  be  taken  to  mean 
*^  sufficient "  with  reference  to  the  agreement  and  the  conv^anoe  to 
be  made  under  it.  The  unqualified  stipulation  that  the  deeds  should 
be  delivered  to  the  purchasers,  and  the  embairassment  which  might 
arise  to  them  if  the  woid  <'  sidSicient"  was  to  be  construed  in  the  un- 
limited sense  contended  for,  seems  to  me  to  confirm  this  view  of  the 
case. 

Assuming,  then,  the  construction  which  I  have  put  upon  the  agree- 
ment to  be  correct,  the  next  question  to  be  considered  is,  what,  accord- 
ing to  the  ordinary  practice  and  the  views  of  this  court,  would  have 
been  the  covenant  or  covenants  for  production  to  be  entered  into  or  pro- 
cured to  be  entered  into  by  the  purchasers  upon  a  conveyance  which 
they  had  a  right  to  require  and  had  required  to  be  made  to  the  uses 
of  Mr.  Denison's  will.  Would  this  court,  if  it  had  been  called  upon 
to  execute  the  agreement,  have  required  the  releasees  to  uses  to  eater 
into*  the  covenant  or  covenants  for  production  ?  It  is  contended  on  the 
part  of  the  plaintiffs,  the  vendors,  that  the  covenant  would  have  been 
to  be  entered  into  by  the  releasees  to  uses,  because  it  is  said  it  would 
then  have  run  with  the  land.  Whether  the  burden  of  a  covenant  or 
covenants  so  entered  into  would  have  run  with  the  land  or  not,  is,  in 
my  opinion,  a  verv  nice  and  difficult  question,  on  which,  had  it  been 
necessary  to  decide  it,  I  should  have  thought  it  right  to  require  the 
assistance  of  a  common-law  judge.  But  I  do  pot  think  it  is  necessary 
to  decide  that  point  The  true  question  in  this  view  of  the  case 
would,  in  my  opinion,  have  been,  not  whether  the  covenant  or  cove- 
nants entered  into  by  the  releasees  to  uses  would  have  run  with  the 
land,  but  whether  the  vendors  conveying,  as  they  were  bound  to  do, 
to  the  uses  of  Mr.  Denison's  will,  could  have  required  the  rdeasees  to 
uses  to  enter  into  such  a  covenant  or  covenants.  I  am  of  opinion 
that  this  court  would  not  have  compelled  the  rdeasees  to  uses  to  enter 
into  such  a  covenant  or  covenants. 

The  ordinary  practice  and  the  ordinary  rule  of  the  court  is,  that 
trustees  covenant  against  their  own  acts  only ;  and  I  do  not  think 
that  releasees  to  uses  can  be  considered  to  stand  in  a  worse  position 
than  trustees. 

Jt  may  be  said,  that  the  trustees  of  Mr.  Denison's  will,  being  them- 
selves the  releasees  to  uses,  the  right  to  the  covenant  from  them  wouU 
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depend  npon  their  agreement,  and  not  upon  any  ordinary  practice  or 
role ;  but,  in  addition  to  what  I  have  already  observed  upon  this  8ttb« 
ject,  it  is  to  be  remembered  that  the  agreement  is  to  enter  into  the 
covenant,  or  procure  it  to  be  entered  into ;  and,  suppose  other  per- 
sons had  been  named  in  the  conveyance  as  the  releasees  to  uses,  could 
Mr.  Denison's  trustees  have  been  compelled  to  procure,  and  could 
they  have  procured,  those  other  persons  to  enter  into  the  covenant  ? 
There  are  two  most  important  considerations  connected  with  this 
view  of  the  case — the  liabilities  which  would  be  consequent  uppn 
the  covenant,  and  the  rights  of  the  cestui' que  use  under  Mr.  Denison's 
will.  As  to  the  liabilities  consequent  upon  the  covenant,  —  suppose 
the  deeds  to  be  lost  or  destroyed,  would  not  the  releasees  to  uses  be 
liable  in  damages,  and  how  are  those  damages  to  be  recouped  to 
them  ?  The  statute  has  executed  the  use,  and  they  have  no  estate  to 
answer  the  damages ;  and,  as  to  the  rights  of  the  cestui  que  use  under 
Mr.  Denison's  will,  I  think,  that,  notwithstanding  some  early  cases 
upon  the  subject,  the  cestui  que  use  would  probably  now  be  held 
entitled  at  law  to  the  deeds ;  and,  at  all  events,  this  wotdd  be  a  ques- 
tion. And  would  this  court  place  the  releasees  to  uses  in  this  p«)si- 
tion,  that  they  shoiild  be  liable  to  be  sued  at  law  by  the  cestui  qtie  use 
for  detaining  the  deeds,  and  should  be  driven  to  assert  in  this  court 
an  equity  to  retain  them  upon  the  ground  of  the  covenant  into  which 
they  had  entered?  It  is  not,  I  think,  even  clear  that  such  an  equity 
would  hold,  at  least  in  favor  of  the  trustees  themselves,  taking  them 
to  be  the  releasees ;  for  the  equity  would  arise  out  of  the  contract, 
and  it  might  perhaps  be  said,  that  it  was  a  breach  of  duty  in  them  to 
have  so  contracted  as  to  have  deprived  the  cestuis  que  use  of  their 
legal  right.  I  think,  therefore,  that  this  court  would  not  have  com- 
pelled the  releasees  to  uses  to  enter  into  this  covenant  for  production. 
Whether  it  would  have  enforced  the  contract  at  all,  if  the  vendors 
could  not  obtain  a  covenant  for  production  running  with  the  land, 
may  be  another  question ;  but  it  is  unnecessary  to  consider  this,  as 
the  contract  has  been  completed  as  to  the  estate  by  conveyances ;  and 
this  brings  me  to  a  point  which  appears  to  me  to  be  decisive  upon  the 
question  submitted  by  this  case.  These  estates  have  been  conveyed 
to  legal  uses.  The  statute  has  executed  those  uses.  The  legal  estate 
has  passed  to  Lord  Londesborough,  and  the  subsequent  uses,  so  far 
as  they  are  %n  esse^  are  served.  How  can  any  covenant,  entered  into 
by  the  releasees,  who  have  not  the  legal  estate,  run  with  the  land  ? 
Suppose  the  conveyance  had  been  taken  to  the  t];^stees  themselves, 
and  they  had  conveyed  to  the  uses  of  Mr.  Denison's  will, —  no  cove- 
nant for  production  entered  into  by  them  after  they  had  conveyed, 
could,  as  I  conceive,  have  run  with  the  land ;  and  I  dd  not  see  how 
the  case  is  differed  by  the  circumstance  of  the  estate  passing  by  tho 
operation  of  the  statute  and  not  by  the  conveyance  of  the  trustees. 
Under  the  circumstances  of  this  case,  therefore,  I  am  of  opinion  that 
the  plaintiffs,  the  vendors,  must  be  satisfied  with  the  covenant  of  Lord 
Londesborough ;  and  I  must  declare  accordingly. 
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An  a^ement  by  a  creditor  not  to  take  proceedings  against  the  debtor,  dozing  his  lii 
against  the  debtor^s  estate,  during  the  life  of  his  wife,  if  she  should  survive  him,  con 


Harman  t;.  Richards  J' 

July  27  and  28 ;  Noyember  S  and  4 ;  December  2, 185S. 

Consideration  —  Settlement — Several  Deeds  constituting  one  transaC' 
iion  —  Agreement  not  to  take  Proceedings  against  a  Debtor  in  his 
Estate — Construction, 

The  question,  whether  several  deeds  are  part  of  the  same  transaction,  or  are  separate  aad  dis- 
tinct transactions,  depends  on  (he  surrounding  circumstances,  and  not  simply  npoo  the 
fact  whether  the  deeds  are,  or  are  not,  by  express  reference  grafted  into,  or  connected  with, 
each  other.  ' 

Evidence  of  surronnding  circumstances,  on  which  ihe  court 

Beidf  a  settlement,  that  standing  alone  would  have  been  fraudulent  against  creditors,  to  be 
connected  with  and  part  or  the  same  transaction  with  several  purchase-deeds  of  eTen  dace» 
to  which  some  only  of  the  same  persons  were  parties. 

The  release  and  assignment  by  a  married  woman  of  her  life-interest  in  her  aeparate  estate 
although  fettered  by  a  restriction  against  anticipation,  was 

Mdd,  to  form  a  consideration  for  a  settlement  by  another  person ;  for,  though  the  manied 
woman  could  not  pass  her  future  interest,  she  might  and  did  thereby  rdease  her  past 
income ;  and  the  question  of  consideration  moreover  depended,  not  upon  the  point  whether 
her  assignment  passed  her  interest,  bat  upon  the  question  whether  her  concunenoe  enabled 
the  settlement  to  be  made. 

life,  nor 
construed 
(as  to  the  latter  clause |  to  mean7that  any  benefidal  interest  which  the  wife  might  take  in 
the  property  of  the  husband  should  not  be  disturbed  during  her  life,  and  not  to  m  an  agree- 
ment tnat  the  creditor  should  be  debarred  from  suing  me  personal  representative  of  the 
husband ;  and,  therefore,  the  creditor  obtained  a  decree  for  an  account  against  the  wife  as 
the  personal  representative  of  the  husband,  with  a  declaration  that  the  interest  of  the  wills 
was  not  to  b^  disturbed  daring  her  life. 

Parties  to  a  series  of  deeds,  considered  as  stipulating  according  to  the  rights  which  ther  had. 

Consideration  for  a  settlement  being  found  to  exist,  it  was 

Sidd,  to  extend  to  the  whole  and  not  to  a  part  only  of  the  property  which  was  the  snb- 
.   ject  of  it 

A  deed,  though  made  for  valoable  consideration,  may  be  affected  1)y  malajidet. 

The  plaintifTs  filed  their  bill  as  creditors  upon  the  estate  of  John 
Richards  the  elder,  for  the  administration  of  his  estate,  and  to  set 
aside  a  settlement  made  by  him,  dated  the  20th  of  January,  1846. 
The  debt  upon  which  the  plaintiffs  sued  was  thus  constituted :  In 
September,  1844,  John  Richards  the  younger,  the  son  of  John  Rich* 
ards  the  elder,  contracted  to  purchase  White  Knight's  estate  from  Sir 
J.  L.  Goldsmid  and  John  Alliston,  for  29,700/.  In  December,  1844, 
the  estate  was  duly  conveyed  to  him ;  and  on  the  13th  of  that  month 
he  mortgaged  it  to  Sir  J.  L.  Groldsmid  for  20,000/.  On  the  same  day 
he  mortgaged  the  equity  of  redemption  of  the  estate  to  the  plaintifb 
foi  10,0^/.,  advanced  by  them  to  him,  and  payable  in  three  months ; 
and  in  this  mortgage  his  father,  John  Richards  the  elder,  joined,  and 
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the  father  and  son  entered  into  a  joint  and  several  covenant  for  pay- 
ment of  the  10,000/.  and  interest.  The  father  also  conveyed  some 
ground  rents  at  Notting-hill,  and  charged  a  mortgage  for  1,500/.,  as 
collateral  securities  for  the  10,0002.  and  interest  By  the  sale  of  the 
ground  rents  and  payment  of  the  mortgage  of  1,500/.,  the  debt  to  the 
plaintiffs  was  reduced  by  4,500/.  In  the  end  of  1846,  John  Richards, 
the  son,  became  bankrupt,  and  the  White  Knight's  estate  was  sold 
under  his  bankruptcy  to  Sir  J.  L.  Goldsmid  for  less  than  the  amount 
due  upon  his  mortgage ;  so  that  the  balance  of  10,000/.,  and  interest 
remained  due  to  the  plaintiffs,  upon  the  covenant  6nly.  John  Rich- 
ards the  elder,  died  in  May,  1851,  and  Harriet  Richards,  his  widow, 
was  his  personal  representative. 

The  facts  as  to  the  settlement  of  the  20th  of  January,  1846,  were 
these : —  Harriet  Richards,  the  widow,  was  entitled  for  life  under  the 
win  of  her  father,  to  the  income  of  one  third  of  his  residuary  estate 
for  her  separate  use,  without  power  of  anticipation ;  and,  subject  to 
her  life-interest,  the  same  third  was  limited  in  remainder  to  her  child- 
ren. John  Richards  the  younger,  was  her  only  child ;  G.  8.  Higgs 
was  the  surviving  trustee  of  the  will.  On  the  7th  of  April,  1842, 
Higgs  sold  out  3,310/.  9;.  Id.  consols,  part  of  the  funds  subject  to  the 
trusts  of  the  father's  will,  and  lent  the  proceeds,  amounting  to  3,000/., 
with  500/.  of  his  own  moneys,  to  John  Richards  the  younger,  on  the 
security  of  the  joint  and  several  promissory  note  of  the  father,  mother, 
and  son.  On  the  9th  of  September,  1843,  Higgs  sold  out  3,155/.  0^. 
Id.  consols,  further  part  of  the  trust  funds,  and  lent  the  proceeds, 
amounting  to  3,000/.,  to  John  Richards  the  younger,  on  the  security 
of  a  like  promissory  note.  These  sums  were  also  secured  to  Higgs 
by  the  deposit  with  him  of  the  title  deeds  of  a  house  at  Reading, 
and  a  leasehold  house  in  Regent  street,  belonging  to  John  Richards, 
the  father.  A  question  arose  upon  the  evidence,  at  what  time  this 
deposit  was  made.  Higgs  had  also,  in  September,  1839,  lent  a  further 
sum  of  300/.  to  John  Richards  the  younger,  and  one  Shute,  on  their 
joint  and  several  bond ;  and  in  the  month  of  October,  1839,  he  lent 
another  sum  of  300/.  to  John  Richards  the  younger,  on  the  security 
of  his  promissory  note.  On  the  24th  of  January,  1846,  two  deeds 
were  executed,  both  of  which  were  dated  the  20th  of  January,  1846. 
By  one  of  these  deeds,  the  defendant,  Harriet  Richards,  the  mother, 
released  and  assigned  to  Higgs  her  life*estate  under  her  father's  will, 
and  Higgs  covenanted,  in  consideration  of  such  assignment  and  re* 
lease,  to  pay  her  an  annuity  of  250/.  for  her  life ;  and,  by  the  other 
of  such  deeds,  John  Richards  the  younger,  assigned  to  Higgs  his 
reversionary  interest  »under  the  same  will,  in  consideration  of  the 
release,  by  Higgs,  of  the  moneys,  amounting,  as  it  was  stated,  to 
7,165/.,  owing  to  him  by  John  Richards  the  younger,  together  with 
the  covenant  of  Higgs,  to  pay  off  an  incumbrance  with  which  such 
reversionary  interest  was  charged  in  favor  of  third  persons,  and  also 
in  consideration  of  the  delivery  up  of  the  title  deeds  of  the  Reading 
and  Regent  street  property. 

The  settlement  impeached  by  the  bill  also  bore  date  the  20th  of 
January,  1846 ;  and  John  Richards  the  elder,  thereby,  in  consideratiQii 
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of  natural  love  and  affection,  conveyed  and  assigned  his  fireehcM 
and  leasehold  property  at  Reading  and  in  Regent  street,  and  some 
property  owing  to  him  on  mortgage,  to  Hooper  and  Rogers,  apon 
trust  for  Harriet  Richards,  for  her  life,  with  remainder  to  John  Rich- 
ards the  elder,  for  his  life,  with  remainder  to  Fanny  Richards,  the 
wife  of  John  Richards  the  younger,  for  her  life,  for  her  separate  use; 
and  from  and  after  the  decease  of  the  several  parties  so  entitled  for 
their  respective  lives,  upon  trust,  to  divide  the  property  equally 
amongst  the  children  of  Fanny  Richards  by  her  said  husband.  This 
settlement  was  not  executed  until  the  27th  of  January,  1846,  bat  the 
draft  of  it  was  settled  on  the  23d  of  January. 

The  defendants  to  the  suit  were,  Harriet  Richards,  the  widow. 
Hooper  and  Rogers,  the  trustees  of  the  settlement,  John  Richards 
the  younger,  and  Fanny  his  wife,  and  their  children.  Evidence  was 
entered  into  on  both  sides  at  great  length.  On  the  part  of  the  defend- 
ants it  was,  amongst  other  things,  directed  to  prove,  that  three  deeds, 
dated  the  20th  of  January,  1846,  were  made  to  carry  out  the  agree- 
ments of  the  several  parties  thereto  at  the  time  of  the  transaction, 
and  which  agreements  were,  in  many  respects,  connected  with  and 
dependent  upon  each  other,  although  not  so  expressed  by  the  deeds 
themselves. 

Another  point  arose  on  the  effect  of  a  correspondence  between  the 
solicitors  of  the  plaintiffs  and  of  Mr.  and  Mrs.  Richards,  on  the  ooea* 
sion  of  the  sale  and  conveyance  of  the  Notting-hill  ground  rents,  as 
amounting  to  au  agreement  affecting  the  liability  of  the  estate  of 
John  Richards  the  elder,  and  the  right  of  the  plaintiffs  to  institute  a 
suit  against  Harriet  Richards,  his  widow  and  personal  representative, 
in  respect  of  that  estate.  These  letters  are  stated  in  the  judgment 
/n/ra,  p.  90. 

• 

RoU^  Baily,  and  OrovCj  for  the  plaintiffs. 

Bothell,  Follett^  W.  M:  JameSy  and  Kinglake^  for  the  several  de- 
fendants. 

Vice-Chancellor.  The  principal  question  to  be  determined  is, 
whether  the  settlement  of  the  20th  of  January,  1846,  was  founded 
on  good  consideration ;  and,  in  order  to  determine  this  question,  it  is 
necessary,  in  the  first  place,  to  consider  whether  the  settlement  is  to 
be  taken  by  itself,  or  in  connection  with  the  purchases  from  John 
Richards,  the  son,  and  the  defendant,  Harriet  Richards,  which  were 
carried  into  effect  by  the  deeds  of  even  date  —  whether  the  settlement 
and  purchases  are  to  be  considered  as  parts  of  the  same  transaction, 
or  as  separate  and  distinct  transactions ;  for  if  the  settlement  is  to  be 
taken  by  itself,  and  as  a  transaction  wholly  separate  and  distinct  from 
the  purchase,  it  does  not  appear  to  me  that  there  is  any  consideration 
by  which  it  can  be  supported. 

The  question,  whether  several  deeds  are  to  be  taken  as  parts  of  the 
same  transaction,  must,  as  I  apprehend,  depend  upon  all  the  sur- 
rounding circumstances  of  each  particular  case,  and  not  upon  the 
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simple  fact,  whether  the  deeds  are  or  are  not  by  express  reference 
grafted  into  or  connected  with  each  other ;  and  we  must,  thereforCi 
in  this  case,  look  to  what  are  the  surrounding  circumstances,  so  far  as 
they  affect  the  connection  of  the  deeds.  They  appear  to  be  these : 
trust  stock,  to  which  the  defendant,  Harriet  Richards,  was  entitled  for 
life,  for  her  separate  use,  without  power  of  anticipation,  with  re- 
mainder in  effect  to  John  Richards,  her  son,  was  sold  out  by  Higgs, 
the  trustee,  and  the  proceeds  were  lent  by  him,  with  some  moneys  of 
his  own,  to  John  Richards,  the  son,  on  the  security  of  the  joint  and 
several  promissory  notes  of  John  Richards,  the  father,  and  John 
Richards,  the  son,  and  the  defendant,  Harriet  Richards,  the  wife. 
These  loans,  to  the  extent  of  6,500/.,  were  further  secured  to  Higgs 
by  the  deposit  of  the  title  deeds  of  a  house  at  Reading,  and  a  house 
in  Regent  street,  belonging  to  Richards,  the  father.  Higgs,  the  trus- 
tee, purchased  the  interests  of  Richards,  the  son,  and  the  defendant, 
Harriet  Richards,  in  the  trust  stock,  and  those  interests  were,  or  were 
purported  to  be,  assigned  to  him  by  two  deeds,  which  were  dated  the 
20th  of  January,  1846,  and  were  executed  on  the  24th  of  that  month. 
Upon  the  execution  of  these  deeds  the  promissory  notes  were  given 
up,  and  the  deeds  which  had  been  deposited  were  returned  to  the 
father.  Pending  the  transaction  of  these  purchases,  and  on  the  12th 
of  January,  1846,  the  house  at  Reading,  the  legal  interest  in  which 
was  vested  in  Richards,  the  son,  in  trust  for  the  father,  was  conveyed 
by  the  son  to  the  father*  The  draft  of  the  settlement  in  question 
was  prepared  and  settled  before  these  purchase  deeds  were  executed ; 
the  settlement  was  not  executed  until  the  27th  of  January ;  but  it 
appears,  that,  in  the  course  of  the  treaty  for  the  purchase  of  the  life- 
interest  of  Harriet  Richards,  a  discussion  arose  as  to  the  amount  of 
the  annuity  which  Higgs  was  to  give  for  the  purchase,  and  that  the 
amount  which  he  had,  in  the  first  instance,  proposed  to  give,  being 
reduced,  it  was  agreed  that  the  property  to  be  put  into  the  settlement 
should  be  increased.  Under  these  circumstances,  I  feel  bound  to 
conclude,  that  the  settlement  and  purchases  were  connected  together, 
and  were,  in  fact,  parts  of  the  same  transaction.  There  are  several 
circumstances  which  lead  to  this  conclusion.  The  delivery  up  of  the 
deposited  deeds,  and  the  co'nveyance  from  the  son  to  the  father,  tend- 
ing to  show  that  the  piroperty  was  about  to  be  dealt  with,  and  the 
corresponding  variatioivs  in  the  money  to  be  paid  for  the  life-interest, 
and  in  the  property  to  be  settled,  directly  evidence  the  connection  of 
the  transactions ;  and,  independently  of  these  circumstances,  the  evi- 
dence in  the  cause  is  direct,  that  the  settlement  and  purchases  were 
parts  of  the  same  transaction ;  which,  however,  can  only  be  under* 
stood  to  mean  that  they  were  so  as  between  the  father  and  son,  aild 
the  defendant,  Harriet  Kichards,  for  it  does  «not  appear  that  Higgs, 
the  trustee,  was  in  any  way  party  to  the  settlement 

It  was  indeed  contended,  on  the  part  of  the  plaintiffs,,  with  refer- 
ence to  this  and  other  parts  of  the  case,  that  there  was  no  sufficient 
evidence  on  the  part  of  the  defendants  of  the  band  fide  deposit  of 
the  deeds  with  Higgs,  for  securing  the  loans  to  Richards,  the  son, 
of  3,500/,  and  3,000A ;  and  that  the  deeds  had  been  passed  over  to 
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Higgs  for  the  purpose  of  giving  a  color  to  the  settleineat :  but  I  do 
not  find  that  any  such  cas^  is  made  by  this  bill ;  and  I  am  of  opinioa 
that  there  is  sumcient  evidence  to  prove  a  bond  fide  deposit  of  the 
deeds  with  Higgs. 

The  question  as  to  the  settlement  being  upon  good  consideratioo, 
does  not,  howeveri  entirely  rest  hare.  It  is  argued  for  the  plaintifl^ 
that,  even  assuming  the  settlement  and  purchases  to  have  been  con- 
nected together,  there  is  no  sufficient  consideration  for  the  settlement; 
that,  the  wife's  life-estate  being  fettered  by  the  restriction  against 
alienation,  she  could  not  part  with  or  affect  her  interest ;  that  it  ap- 

Eears  by  the  deed  of  purchase  from  her,  that  all  arrears  of  her  income 
ad  been  paid ;  and  that  the  assignment  by  her  could  furnish  no  consi- 
deration for  the  settlement :  but  I  cannot  agree  in  this  argument.  It 
is  true,  that  the  assignment  by  the  defendant,  Harriet  Richards,  could 
not  pass  or  affect  her  future  interest;  but  she  was  competent  to  release, 
and  did,  by  the  deed  of  purchase  firom  her,  release,  her  trustee,  Higgs, 
from  all  claims  in  respect  of  her  past  income.  Again,  the  question  fA 
consideration,  as  I  apprehend,  depends  not  upon  the  point  whetiier 
her  assignment  passed  her  interest,  but  upon  this,  whether  her  con- 
currence enabled  the  settlement  to  be  made ;  and  it  cannot,  I  think, 
be  doubted,  tiiat,  but  for  her  concurrence,  the  assumed  purchase  of  her 
life-interest  by  Higgs  never  would  have  been  completed.  It  cannot,  I 
think,  be  supposed  that  Higgs  would  have  ventured  to  purchase  her 
lif-interest  merely  upon  the  covenant  of  Richards,  the  father,  and 
Richards,  the  son,  that  she  would  be  bound  by  the  transaction, 
without  her  concurrence  in  the  deed  of  assignment  to  him  ;  or  even 
that  he  would  have  purchased  the  son's  reversion  without  purchasing 
her  life-interest  also ;  and  if  these  purchases  had  not  been  made,  the 
title  deeds  deposited  with  Higgs,  could  not  have  been  got  out  of  his 
hands,  and  the  settlement  therefore  could  not  have  been  made.  In  ad- 
dition to  these  considerations,  Richards,  the  father,  concun^d  in  the 
breach  of  trust  committed  by  Higgs,  in  selling  out  the  trast  stock,  and 
was  debtor  to  Higgs  on  that  account ;  and  his  deeds,  whilst  in  the 
hands  of  Higgs,  were  subject  to  a  lien,  to  the  benefit  of  which  the  de- 
fendant, Harriet  Richards,  was,  as  I  apprehend,  entitled ;  but,  when  the 
deeds  passed  from  Higgs,  the  lien  was  gone ;  and  it  was  in  conse- 
quence of  the  purchase  from  the  defendant  Harriet  Richards,  that 
the  deeds  were  taken  out  of  Higgs'  hands,  and  the  lien  destroyed. 

If,  then,  the  deeds  are  to  be,  as  I  have  already  determined  that  they 
must  be,  taken  together,  is  it  not  the  fair  result  of  the  whole  transaction, 
that  the  wife  must  be  considered  to  have  agreed  with  the  husband, 
that,  if  he  would  make  the  settlement,  she  would  not  interpose  to  pre- 
vent the  title  deeds  being  delivered  up  ?  It  may  be  said,  that  there  is 
no  evidence  of  any  such  agreement;  but,  when  the  transactions  are 
put  together,  the  parties  must,  I  think,  be  considered  to  have  stipulated 
according  to  the  rights  which  they  had.  Looking  at  the  case  in  these 
several  points  of  view,  my  opinion  upon  the  whole  is,  that  this  settle- 
ment must  be  taken  to  have  been  for  good  consideration.         ' 

It  was  argued  for  the  plaintiffs,  that,  although  there  might  be  consi- 
deration for  the  settlement  of  the  Reading  and  Regent  street  pro- 
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perty,  there  could  be  no  consideration  for  the  settlement  of  the  mort- 
gages comprised  in  the  deed ;  but  the  settlement  was  one  transaction : 
and  if  I  am  right  in  concluding  that  there  was  consideration  for  it  all, 
I  think  the  consideration  must  ride  over  the  whole,  and  cannot  be 
split,  so  as  to  exclude  the  mortgages  from  its  operation. 

It  remains,  then,  to  be  considered,  whether  the  settlement,  which 
was  thus  made  for  valuable  consideration,  was  also  made  bond  fide ; 
for  a  deed,  though  made  for  valuable  consideration,  may  be  affected 
by  mala  fides.  But  those  who  undertake  to  impeach  for  mala  fides 
a  deed  which  has  been  executed  for  valuable  consideration,  have,  I 
think,  a  task  of  great  difficulty  to  discharge. 

[His  Honor  then  examined  the  evidence  ou  which  the  argument 
on  behalf  of  the  plaintiffs  on  this  point  was  founded,  and  concluded 
that  there  was  not  sufficient  to  impeach  the  settlement  oi>that  ground.] 

Upon  the  whole,  therefore,  my  opinion  is,  that  this  settlement  is 
good ;  and  that  the  bill,  so  far  as  it  seeks  to  impeach  it,  must  be  dith 
missed ;  but  it  must  be  dismissed  without  costs. 

There  are  other  grounds  on  which,  perhaps,  this  settlement  might 
be  supported;  but  f  have  not  thought  it  necessary  to  enter  into  them. 

The  only  remaining  question  in  the  cause  is,  as  to  the  right  of  the 
plaintiff  to  the  general  decree  for  an  account  It  appears,  that,  when 
the  Notting-hiU  ground  rents  were  sold,  the  purchasers  refused  to 
complete,  without  the  concurrence  of  the  defenoant,  Harriet  Richards, 
being  advised  that  her  dower  had  not  been  barred ;  that  the  plaintiff's 
solicitors  then  applied  to  Richards,  the  father,  to  procure  his  concur- 
rence ;  and  that,  in  consequence  of  this  application,  they  received  from 
the  defendant  Rogers,  who  was  then  acting  for  Richards  the  father, 
and  the  defendant,  Harriet  Richards,  the  following  letter : 

""Beading,  April  Itt,  1S4«. 

"I  have  seen  Mr.  and  Mrs.  Richarcjs  on  the  subject  of  your  letter, 
and  they  both  feel  most  desirous  not  in  any  way  to  impede  Mr.  Hap» 
man's  realizing  the  produce  of  the  ground  rents,  and  Mrs.  Richards 
will  therefore  concur  in  the  conveyances,  so  as  to  release  her  dower* 
She  however  feels,  in  which  Mr.  Richards  and  myself  concur,  that, 
concurrently  with  her  doing  this,  Mr.  Harman  ought  to  acquiesce  in 
the  request  I  made  some  time  since,  and  release  Mr.  Richards  from 
the  covenant  contained  in  the  mortgage  deed.  Mr.  Harman  surely 
will  feel,  that  when  he  has  received  from  Mr.  Richards  his  last  pro- 
perty, making  on  his  part  a  sacrifice  of  5,000/.,  in  a  matter  wherein  he 
had  no  interest,  that  it  is  not  much  to  ask,  that  what  to  Mr.  Harman 
is  worthless,  but  to  Mr.  and  Mrs.  Richards  a  rod  of  perpetual  terror, 
may  no  longer  be  hung  over  their  heads.  I  hope  Mr.  Harman  will 
consider  this  subject,  and  that  I  shall  hear  from  you  in  a  day  or  two 
that  my  request  will  be  acceded  to." 

This  letter  was  answered  by  the  plaintiff's  solicitors  on  the  3d  of 
April,  as  follows :  —  * 

<<  We  have  seen  Messrs.  Harman  on  the  subject  of  yom  of  tiie  lit| 
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with  reference  to  releasing  Mr.  Richards,  senior,  from  his  coyenaot  for 
payment  of  the  10,000^,  and,  under  all  the.  circumstances,  we  are  aih 
thorized  to  assure  you,  that  although  they  decUne  releasing  him  from 
the  covenant,  no  proceedings  shall  be  taken  against  him  during  hia 
life,  under  such  covenant,  nor  against  his  estate  during  the  life  of  Mrs. 
Richards,  his  present  wife,  should  she  survive  him.  This  assurance 
will,  we  trust,  be  satisfactory  to  them  l^th ;  and  it  is  given  in  full  con- 
fidence, that  nothing  will  be  done  by  Mr.  Richards  to  deprive  Messrs. 
Harman  of  any  remedy  against  his  property  after  the  deceases  of 
Mrs.  Richards  and  himself.  Messrs.  Harman  wish  also  to  state,  that 
they  depend  upon  you,  with  whom  the  management  of  both  the  Mr. 
Richards's  affairs  appears  to  rest,  that  such  arrangements  may  be 
made  with  reference  to  Mr.  Richards'  jun.  assets,  that  Messrs.  Har* 
man  may  have  a  fair  proportion  of  them  in  common  with  his  other 
creditors,  for  such  amount,  if  any,  as  their  mortgage  securities  shall 
prove  insufficient  to  meet,  and  they  would  like  some  little  informatioii , 
OB  this  subject" 

The  defendant,  Harriet  Richards,  soon  afterwards  concurred  in  the 
conveyances  of  the  ground  rents  to  the  purchasers ;  and  the  question 
on  this  part  of  the  case  is,  whether,  under  these  circumstances,  the 
plaintiffs  are  debarred  of  their  right  to  sue  during  the  life  of  the  de- 
fendant, Harriet  Richards.  I  am  of  opinion  that  they  are«not  1  think 
that  the  true  meaning  of  the  letter  of  the  3d  of  April  was  moely  this, 
that  any  beneficial  interest  which  the  defendant,  Harriet  ^cbards, 
might  take  in  the  property  of  her  husband,  should  not  be  disturbed 
during  her  life.  She  was  not  then  the  representative  of  her  husband, 
or  entitled  to  any  of  his  property,  and  she  never  might  become  so ; 
and  it  could  never  be  intended  that  the  plaintiffs  should  be  precluded 
firom  suing  a  strainer,  when  she  might  not  be  interested  in  the  result 
of  the  suit  But  valuable  consideration  was  given  for  the  agreement 
contained  in  the  letter ;  and  I  think,  therefore,  that  the  plaintins  cannot 
recede  from  it 

It  was  argued  on  their  part,  that  the  agreement  was  conditional, 
and  that  it  was  determined  by  the  conduct  of  Richards,  the  father; 
but  I  think  it  is  no  further  conditional  than  that  the  plaintiffs  relied 
upon  the  honesty  of  Richardi!, the  father;  and  that,  assuming  it  to  be 
conditional,  the  condition  did  not  reach  to  such  a  transaction  as  the 
settlement  in  question.  There  is  nothing,  I  think,  which  would  war- 
rant me  in  disrega.rding  the  agreement  It  is  not  even  prayed  by  the 
bill  that  it  may  be  set  aside.  My  opinion,  therefore,  is,  that  there  must 
be  a  decree  for  the  accounts,  with  a  declaration  that  the  interest  of 
Mrs.  Richards  is  not  to  be  disturbed  during  her  life. 
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South  Eastern  Railway  Company  v,  Knott.* 

June  9,  and  July  28,  1852. 

Specific  Performance — Vendmr  and  Purchaser — Abandonment  of 

Contract 

A  railway  company,  haying  contracted  with  a  party,  who,  under  a  contract  made  some  years 
previooflly,  was  a  purchaser  of  land  which  tne  company  required  for  the  railway,  but  who 
nad  not  paid  his  purchase-money,  and  appeared  for  some  time  to  have  abandoned  the  pos- 
session of  the  land,  filed  their  hill  for  specific  performance  against  both  the  vendor  and 
purchaser :  -~ 

Hdd^  that,  as  the  purchaser  was  not,  after  the  lapse  of  time  and  under  the  circumstances, 
entitled  in  equity  to  a  decree  for  specific  performance  of  the  contract  against  the  vendor, 
the  bill  must  be  dismissed  as  against  him,  with  costs;  and  as  against  the  purchaser,  with- 
out coste. 

The  rights  of  parties  to  agreements  to  enforce  a  specific  performance  in  equity  are  not  co- 
extensive ;  for  their  respective  rights  depend  upon  their  conduct,  and  the  conduct  of  one 
may  give  him  the  right  to  apply  to  the  court,  while  the  conduct  of  the  other  may  debar 
him  from  that  right. 

A  BILL  against  William  Knott  and  George  Dnerr,  for  the  convey- 
ance of  a  piece  of  ground,  containing  about  eighteen  perches,  agreed 
to  be  purchased  by  the  company  from  the  defendant  William  Knott, 
and  on  which,  or  part  of  which,  the  railway  had  since  been  con- 
structed. 

.  The  plot  of  land  was  situated  on  the  south  side  of  Spring  street, 
Deptford.  The  agreement  for  purchase  bore  date  the  1st  of  Septem- 
ber, 1848,  and  was  made  between  Knott  of  the  one  part,  and  an 
agent  of  the  company  of  the  other  part  Knott  thereby  agreed  to  sell, 
and  the  company  to  purchase,  the  property  described  in  the  schedule, 
for  the  sum  of  300/.  The  company  to  be  at  liberty  to  Hike  immedi- 
ate possession,  on  depositing  the  purchase-money  in  the  London  and 
Westminster  Bank,  and  to  pay  interest  at  5^  per  cent  from  the  time 
of  taking  possession.  The  purchase  to  be  completed  within  three 
months ;  and  thereupon  the  mopey  to  be  paid  to  the  vendor  or  other- 
wise, according  to  the  company's  acts ;  and  if  a  valid  conveyance 
should  not  be  made  to  the  company  within  that  period,  the  company 
to  be  at  liberty  to  pay  the  purchase-money  into  the  bank  according  to 
the  acts,  and  the  interest  to  cease  upon  such  payment  The  schedule 
described  the  property  as  a  piece  of  vacant  ground  near  Spring  street, 
Deptford,  containing  eighteen  perches.  The  defendant  Duerr  was 
not  a  party  to  this  agreement ;  but  it  appeared  that,  before  the  agree- 
ment was  entered  into,  the  company  had  served  both  him  and  Knott 
with  the  usual  notice  that  the  lands  were  required,  and  the  usual 
requisition  to  send  in  their  claims ;  and  that,  in  consequence  of  the 
notice  and  requisition,  Duetr  had  sent  in  a  claim,  demanding  500^ 
for  the  land ;  and  it  also  appeared,  that,  the  conveyance  not  having 
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been*  completed  according  to  the  agreement,  the  company  paid  the 
300/.  into  the  bank  to  the  following  account :  — 

"JSr  parte  The  South  Eastern  Railway  Company.  The  account 
of  William  Knott,  claiming  to  be  owner  in  fee  simple  of  eighteen 
perches  of  land  or  ground  situate  near  Spring  street,  in  the  parish  of 
beptford,  in  the  county  of  Kent,  but  failing  to  make  title  thereto, 
except  under  a  contract,  bearing  date  the  30th  of  June,  1836,  enteied 
into  by  the  said  William  Knott  with  Frederick  Duerr,  for  the  pur- 
chase thereof  at  the  price  of  73/.  10^.  And  to  the  credit  of  Geoige 
Duerr,  who  is  the  heir  at  law  of  the  said  Frederick  Duerr,  and  also 
the  administrator  of  the  said  Frederick  Duerr ;  and  of  Beriah  Drew 
and  George  Drew,  solicitors  of  the  said  Frederick  Duerr,  who  claim  to 
have  a  lien  or  charge  as  solicitors  on  the  said  piece  of  ground  or  the 
title  deeds  relating  thereto.'' 

Some  proceedings  were  taken  under  the  acts  with  reference  to  the 
money  thus  paid  in ;  and  in  consequence  of  those  proceedings,  and 
of  Duerr  having  brought  an  ejectment  to  recover  the  land,  this  bill 
was  filed.    The  effect  of  the  evidence  is  stated  in  the  jadgment 

BaUy  and  Simpsany  for  the  plaintiffs. 

Selwyn^  for  the  defendant  Knott 

RoU  and  Speedy  for  the  defendant  Duerr,  upon  the  lapse  of  time, 
cited  AUey  v.  Deschampj  13  Ves.  225,  and  Guest  v.  Bomftc^y  5  Yes. 

8ia 

Vioe-Chancellor.  The  case  made  by  this  bill  against  the  defend- 
ant  Duerr  is,  that  he  is  the  heir  and  personal  representative  of  YreA^ 
rick  Duerr ;  and  that,  on  the  13th  of  June,  1836,  Frederick  Duerr,  by 
an  agreement  of  that  date,  agreed  to  sell  the  land  in  question  to 
Knott;  and.  that  the  defendant  Duerr  is  a  trustee  under  tbis  agree- 
ment, and  bound  to  convey  to  the  company.  The  company's  equity, 
therefore,  wholly  depends  upon  the  equity  of  the  defendant  Knott 
against  the  defendant  Duerr ;  and  the  true  question  is,  whether  Knott 
could  now  enforce  the  agreement  of  1836  against  Duerr.  Of  course, 
it  could  not  bb  enforced  at  this  distance  of  time,  independently  of 
the  question  of  possession ;  but,  in  order  to  make  out  the  right  to 
enforce  it,  this  bill  alleges,  that,  upon  the  execution  of  the  agreement 
of  1836,  possession  was  delivered  to  Knott,  and  that  he  has  ever 
since  continued  in  possession  of  the  land ;  and  I  think  the  evidenee 
sufficiently  proves  the  fact,  that  possession  was  delivered  to  Knott 
upon  the  execution  of  the  agreement ;  but  I  think  it  fails  to  prove 
that  he  has  ever  since  continued  in  possession.  Several  witnesses 
have  been  examined  as  to  the  possession,  but  the  evidence  of  most  of 
them  goes  principally,  if  not  wholly,  to  the  possession  before  tbe 
agreement  of  1836  was  entered  into.  The  material  witnesses  who 
speak  to  the  possession  after  the  date  of  that  agreement  state,  in 
effect,  tnat  Knott  used  the  land  as  garden-ground  for  two  or  three 
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Jean ;  that  it  then  lay  waste  for  some  time ;  and  that  Knott  then 
rouffht  some  bricks  and  scafibld-poles,  and  put  up  a  fence,  with  a 
boara  having  his  name  upon  it,  apparently  intending  lo  build ;  and 
that  this  was  done  about  Christmas,  before  the  New  Building  Act, 
which  I  find  was  passed  in  the  year  1844 ;  but  these  witnesses  alst) 
state,  that  soon  afterwards  Knott  took  away  the  bricks  and  poles,  and 
the  fence  was  broken  down ;  and  that  the  land  then  again  laid  waste 
for  a  long  time  —  they  say  two  or  three  years  —  before  the  railway 
was  formed.  There  is  also  ^evidence,  on  the  part  of  the  plaintiffs, 
that  Knott  was  rated  as  occupier  of  the  premises  from  1839  to  1847 ; 
but  it  appears  by  the  bill,  that,  in  October,  1847,  and  January,  1848, 
he  was  not  so  rated ;  and  the  property  was  described  in  the  rate-book 
as  empty. 

In  this  state  of  circumstances,  I  am  of  opinion,  that  Knott  could 
not  have  enforced  the  agreement  of  1836  against  Duerr.  He  had 
never  paid'  any  part  of  the  purchase-money ;  and  although  he  had 
had  possession  under  the  agreement,  I  think  it  clear  that  he  had  aban* 
doned  the  possession  long  before  his  agreement  with  the  company 
was  entered  into ;  and  it  is  scarcely  less  clear  that  the  agreement  of 
1836  would  never  have  been  heard  of  but  for  the  land  having  become 
valuable  from  the  railway  being  about  to  pass  over  it  The  jurisdic- 
tion in  specific  performance  is  discretionary ;  and,  in  my  opinion,  it 
would  be  a  most  unsound  exercise  .of  the  discretion  of  the  court  to 
»  enforce  a  specific  performance  under  such  circumstances  as  exist  in 
this  case. 

It  was  argued  on  the  part  of  the  plaintiffs,  that  Knott,  having  taken 
possession,  and  not  having  expressly  repudiated  the  contract,  could 
not  have  resisted  specific  performance  at  the  suit  of  Duerr ;  and  that 
as  the  agreement  could  be  enforced  against  him,  it  eould  equally  be 
enforced  by  him :  but  I  do  not  agree  ^  either  by  the  hypothesis  on 
which  this  argument  rests,  or  to  the  conclusion  deduced  from  it  I 
think,  that,  under  the  circumstances  of  this  oase,  the  agreement  of 
1836  could  not  have  been  enforced  by  Duerr  against  Knott ;  and  I 
think,  moreover,  that  in  cases  of  this  nature  the  rights  of  the  two  par- 
ties to  call  upon  the  court  to  enforce  the  agreement  are  not  coexten- 
sive.  The  right  of  each  party  depends  upon  his  conduct;  and  the 
conduct  of  one  may  give  him  the  right  to  apply  to  the  court,  while 
the  conduct  of  the  other  may  debar  him  from  that  right  I  am  of 
opinion,  therefore,  that  this  bill  must  be  dismissed  against  the  defend- 
ant Duerr ;  and  as  the  plaintiffs  have  established  no  right  to  sue  him, 
I  think  it  must  be  dismissed  against  him  with  costs.  From  the  course 
taken  at  the  hearing,  I  presume  there  will  be  no  difficulty,  as  between 
the  company  and  the  defendant  Knott ;  but  if  there  be,  I  think,  that, 
as  the  company  will  not  of  course  take  a  conveyance  from  him  alone, 
the  proper  course  will  be  to  dismiss  this  bill  against  him  without 
costs,  and  without  prejudice;  for  this  suit,  as  against  him, is  the 
consequence  of  his  own  claim. 
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la  the  Matter  of  Powell's  Trust.^ 

June  25,  1852. 

ArmuUy — Arrears  —  JbUeresU 

Interest  not  allowed  on  the  arrean  of  aa  anrnvtr,  and  the  ducretion  of  this  court,  on  te 
qnestioD,  18  not  affected  by  the  stat  3  &  4  Will  s]  c.  42,  s.  28. 

The  cases  of  Ejfde  t.  Price,  and  C^roMse  r.  Bedmgfidd,  referred  to  their  special  dreunataafieL 

The  question  was,  whether  interest  ought  to  be  allowed  npon  the 
arrears  of.  an  annuity  of  31/.  2^.  6d|  granted  by  William  Thorogood 
to  Thomas  Gould.  The  annuity  was  granted  by  a  deed  dated  the 
26th  of  April,  1834,  and  secured  by  an  assignment  of  a  leYersionaij 
interest  in  part  of  the  funds  in  question  in  this  matter,  expectant  on 
the  decease  of  Ann  Powell,  and  to  which  Thorogood  was  contin- 
gently entitled  in  the  event  of  his  surviving  her.  Ann  Powell  died 
on  the  24th  of  November,  1851,  and  the  annuity  was  then  considera-^ 
bly  in  arrear.  ,  By  the  deed  of  the  26th  of  April,  1834,  Thorogood  * 

granted  the  annuity  in  the  usual  form,  payable  quarterly  during  the 
ves  of  Thorogood  and  four  other  persons,  and  the  life  of  the  survivor 
of  them ;  and  the  reversionary  interest  was  assigned  to  Gould,  upon 
trust  for  sale  in  case  the  annuity  should  be  unpaid  for  a  certain  num- 
ber of  days  beyond  any  or  either  of  the  days  of  payment,  and  to 
stand  possessed  of  the  money  to  arise  by  the  sale  upon  trust  to  pay 
or  retain  the  costs  of  the  sale,  and  the  costs  and  charges  incoired  by 
Gould  by  reason  of  the  non-payment  of  the  annuity,  and  the  aivean 
and  future  payments  of  such  annuity,  or,  at  the  option  of  Qeuid^  to 
lay  out  the  moneys  in  the  purchase  of  another  annuity  of  a  similar 
amount.  The  deed  contained  a  covenant  for  the  payment  of  the 
annuity,  and  for  the  appearance,  during  the  life  of  Ann  Powell,  of 
the  persons  for  whose  lives  the  annuity  was  granted,  for  tiie  purpose 
of  life  assurance.  And  it  was  provided,  that,  if  any  extra  premium 
should  be  required,  the  amount  of  the  same,  with  intoest,  should  be 
raisable  under  the  trusts ;  and  there  was  a  proviso  ior  redemption  of 
the  annuity.  The  annuity  was  also  further  secured  by  a  warrant  of 
attorney  to  confess  judgment  for  599^  and  costs. 

Preelif^^  J.  K  Palmer^  SauihgaUj  and  Skadwell  appeared  for  the 
different  parties.  The  cases  of  Taylor  v.  Tmylor^  8  Hare,  120 ;  BooA 
V.  LeycesUrj  3  My.  &  Or.  459 ;  Hyde  v.  Prtccj  8  Sim.  578,  and  Crosse 
V.  Bedingfield,  12  Sim.  35,  vtrere  cited ;  and  the  stat  3&  4  Will.  4,  e. 
42,  s.  28,  enabling  juries  to  give  interest  upon  debts,  was  also  referied 
to. 
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Vice- Chancellor.  I  am  of  opinion  that  interest  cannot  be 
allowed  upon  the  arrears  of  this  annuity.  I  think  the  case  is  governed 
by  the  decisions  in  Booth  v.  Lepcester,  3  My.  &  Cr.  469,  which  were 
approved  by  the  present  Lord  Chancellor  in  Martyn  v.  Blake^  3  Dr.  & 
War.  126. 

It  was  attempted  to  support  the  claim  for  interest  upon  the  provi- 
sions of  the  statute  3  &  4  Will.  4,  c.  42,  s.  f^ ;  but  the  statute  does 
not  appear  to  me  to  affect  the  question ;  for  this  court,  before  the 
passing  of  the  statute,  exercised  some  discretion  as  to  allowing  or 
not  allowing  interest  'on  arrears  of  annuities ;  and  I  see  ng  reason 
why  the  statute,  which  merely  gives  powers  to  juries  to  allow  interest 
if  they  shall  think  fit,  vesting  some  discretion  in  them,  should  be 
taken  to  have  altered  the  rules  by  which  the  discretion  of  this  court 
was  guided ;  and  besides,  the  case  of  Booth  v.  Leycester  was  decided 
after  the  passing  of  the  statute. 

The  cases  of  Hyde  v.  JFVtce,  8  Sim.  678,  and  Crosse  v.  Bedingfield^ 
12  Sim.  36,  were  also  cited  in  support  of  the  claim ;  but  there  were 
specialties  in  each  of  those  cases.  In  Hyde  v.  Price^  the  claim  was 
for  int^est,  not  on  the.  arrears  of  the  annuity  as  they  accrued,  but  on 
the  aggregate  amount  of  the  arrears  at  the  death  of.  the  surviving 
^antor  of  the  annuity,  as  due  upon  the  judgment;  and  for  many 
years  after  the  death  of  the  surviving  grantor  there  had  been  no  per- 
son who  could  have  been  sued  upon  the  judgment  There  had  also 
been  a  decree  to  take  the  account  with  interest ;  and  the  case  too 
was  decided  before  the  decision  upon  the  appeal  of  Booth  v.  Ley^ 
cester.  In  Crosse  v.  Bedingfteld  it  might  well  be  considered  that  the 
debtor,  by  setting  up  the  destruction  of  the  bond,  had  unjustly  im- 
peded the  recovery  of  the  annuity.  These  cases  must,  I  think,  be 
referred  to  the  special  circumstances  which  attended  them ;  for,  in 
the  later  case  of  Jenkins  v.  Briant^  16  Sim.  -272,  the  late  Vice-Chan- 
eellor  of  England  adopted  the  decision  in  Booth  v.  Leycester. 

The  covenant  with  reference  to  insurance  was  also  referred  to  in 
support  of  the  claim ;  but  that  covenant  appears  to  me  to  tell  more 
against  than  in  favor  of  the  claim ;  the  reservation  of  interest  upon 
any  moneys  which  might  be  paid  by  way  of  premium  upon  the  policy, 
showing  that,  where  the  parties  contemplated  the  payment  of  interest, 
they  made  it  the  subject  of  express  stipulation.  My  decision,  there- 
fore, is,  that  interest  is  not  payable  upon  the  arrears  of  this  an- 
nuity. 


M 


560  COURTS   OF  CHANCERY,  1853. 


Tidd  V.  Lister.    Baisil  v.  Lister. 


TlDB  V.  LiSTEB.    BaSSIL  V.  LiSTEB.' 
Febmary  10  and  11,  June  25,  and  Jnly  6, 1652. 

Husband  and  Wife  —  Property  of  Wife  —  Maintenance  —  Marshal' 

^ling  Encumbrances. 

A  married  woman,  whose  husband  did  pot  maintain  her:  -^ 

Held  not  to  be  entitled,  as  acainst  a  particular  assignee  of  the  husband,  to  maintenance*  out 
of  the  income  of  the  real  and  personal  estate  to  which  she  was  entitled  in  equity  for  her 
life. 

As  against  purchasers  for  value  from  the  husband,  of  the  life-interest  of  the  wife,  equi^ 
wiilfoUow  the  law,  which  cives  to  the  husband  the  power  of  dealing  with  the  income  or 
his  wife's  property,  and  wiU  not  put  in  force  the  rule  that  he  who  comes  into  equity  mask 
do  equity,  whereby  purchasers  would  be  involved  in  inquiries  into  the  relations  between 
husband  and  wife,  tneir  property,  and  means  of  maintenance. 

Distinctions  between  the  cases  in  which  a  wife  takes  an  absolute  interest  in  her  property, 
and  those  in  which  she  takes  a  life-interest  only,  and  between  cases  of  an  assignment  l^ 
the  husband  of  Uie  wife's  property  to  his  general  assignee  on  his  bankruptcy  or  msolTeney, 
and  of  an  assignment  to  a  particular  assignee  for  value. 

Moneys  coming  to  the  hands  of  the  receiver  in  a  cause  in  which  the  hnsband  and  wifo 
are  parties,  might  be  considered  as  not  reduced  into  possession  by  the  hnsband ;  but  where 
the  husband  has  created  encumbrances  on  the  property  in  which  he  became  interested  In 
right  of  his  wife,  and  the  court  has  ordered  the  moneys  to  be  af^lied  in  favor  of  the  encom- 
brancers,  the  effect  is  to  divest  the  title,  and  reduce  mto  possession  the  moneys  which  wen 
the  subject  of  the  order. 

One  party  having  a  charge  on  freehold  and  copyhold  estate,  and  another  party  on  the  free- 
hold estate  only,  it  was 

Beld,  that  the  latter  was  entitled  to  require  that  the  former  should  be  satisfied  out  of  the 
copyhold  estate,  so  far  as  it  would  extend. 

*  Two  petitions,  presented  by  Elizabeth  Tidd,  the  first  in  the  lifetinie 
of  her  husband,  William  Tidd,  the  second,  after  his  decease.  The 
claim  of  the  petitioner  arose  out  of  the  following  facts :  Josias  Lis- 
ter, by  his  will,  dated  in  1803,  gave  all  his  real  and  personal  estate  to 
trustees,  amongst  whom  were  his  sons,  W,  Lister  and  J.  laster ;  and 
he  directed  that  his  wife  Elizabeth,  and  his  daughter  Elizabeth,  dur- 
ing their  joint  lives,  or  the  survivor  of  them,  should  have  and  occupy 
the  house  he  resided  in,  the  furniture,  &c. ;  that  the  aforesaid  devise 
should  not  extend  to  any  money,  bank-bills,  bonds,  or  notes  of  hand, 
that  might  be  in  and  about  the  house,  and  he  proceeded :  ^  And  that 
all  such,  with  my  other  personal  property  that  I  may  leave,  with  any 
expectancy,  I  direct  and  will,  that  it  may  be  put  out  into  government 
security,  the  interest  whereof,  with  all  the  rents  and  profits  of  free* 
hold,  copyhold,  or  leasehold  property  that  %nay  happen  to  come  in ; 
that  the  proceeds,  after  all  my  just  debts  and  funeral  expenses  are 
paid,  and  also  the  insurance  from  loss  or  damage  by  fire  of  the  whole 
of  the  premises  that  I  may  die  possessed  of,  and  all  policies  of 
insurance  on  lives ;  after  all  which  has  been  performed,  then  I  give 


1 10  Hare,  UO. 


COURTS   OP  CHANCERY,  1853.  661 

Tidd  V.  Liner.    BamU  v.  Liiler. 

the  remainder  of  my  profits,  rents,  or  interests,  or  in  expectancy,  of* 
whatsoever  kind,  to  my  wife  and  daughter  Elizabeth,  for  their  lives, 
or  the  survivor  of  them  ;  but  first  paying  out  of  the  said  profits,  rents, 
or  interest,  as  before-mentioned,  two  annuities  of  sixty  guineas  each 
to  my  two  sons,  William  and  John ;  and  should  either  of  them  die 
before  my  wife  and  daughter,  Jn  that  case,  one  moiety  of  the  said 
annuity  shoald  be  enjoyed  by  my  wife  and  daughter,  and  the  other 
by  my  surviving  son ;  that,  should  both  die  without  leaving  issue, 
then  for  the  whole  of  my  property,  both  real  and  personal,  or  expect- 
ancy, to  revert  back  to  my  wife  and  daughter,  and  to  be  at  their,  or 
the  survivor  of  their,  disposal,  for  ever;  and  if,  on  the  contrary,  my 
son  or  sons  should  survive  my  wife  and  my  daughter,  on  such  an 
event  happening,  it  is  my  will,  that  the  whole  of  my  real  and  per- 
sonal property  and  expectancy  should  be  equally  divided  between 
them,  share  and  share  alike." 

The  testator  died  on  the  1st  of  November,  1803,  leaving  his  wife 
and  his  daughter,  the  petitioner,  who  was  then  unmarried,  surviving 
him.  His  property  consisted  of  freehold  and  copyhold  estates,  and 
of  personal  estate.  In  1805,  the  petitioner,  the  daughter,  married 
W.  Tidd ;  and  it  did  not  appear  that  any  settlement  was  made  of 
her  interest  in  the  property  of  the  testator.  In  1819,  the  testator's 
widow  died. 

In  March,  1820,  W.  Tidd  and  his  wife  (the  petitioner)  filed  their 
bill  for  the  execution  of  the  trusts  of  the  will.  By  the  decree  in  the 
cause,  dated  the  19th  of  December,  1820,  accounts  were  directed  to 
be  taken ;  and  it  was  referred  to  the  Master  to  appoint  a  receiver  of 
the  freehold  and  copyhold  estates ;  and  the  receiver  was  ordered,  out 
of  the  rents  and  pronts,  to  pay  the  premiums  on  three  policies  of  life 
insumnce  left  by  the  testator,  and  also  on  the  policies  of  insurance  on 
the  houses,  and  any  additional  premiums  that  might  be  payable ;  and 
the  receiver  was  directed  from  time  to  time  to  pass  his  accounts,  and 
pay  in  the  balances  which  should  be  reported  due  from  him ;  and  the 
appointment  of  such  receiver  was  to  be  without  prejudice. 

An  order  was  afterwards  made  in  the  cause,  dated  the  6th  of  May, 
1822,  by  which  it  was  ordered,  that  the  defendant,  William  Lister, 
should,  after  retaining  his  costs,  pay  to  W.  Tidd  and  Elizabeth  his 
wife  the  residue  of  a  sum  of  367/.,  in  his  hands,  and  should  transfer 
into  court  177/.  8^.,  4/.  per  cent  stock ;  and  that  the  defendant,  Wil- 
liam Lister,  who  was  one  of  the  testator's  executors,  should  receive 
the  dividends  to  accrue  on  the  stock  previous  to  such  transfer,  and 
pay  the  same  to  W.  Tidd  and  Elizabeth  his  wife ;  and  that  the  divi- 
dends to  accrue  on  the  177/.  8s.  stock  should  be  paid  to  the  receiver; 
and  that  the  receiver  shoifld  pay  the  balance  of  the  rents  and  profits 
of  the  estates,  and  of  the  dividends  which  should  be  reported  due 
from  him,  after  deducting  the  premiums  payable  on  the  several  poli- 
cies of  insurance  to  W.  Tidd  and  Elizabeth  his  wife,  or  to  Elizabeth 
Tidd  alone,  in  case  she  should  survive  her  husband,  during  her  life,  or 
until  the  further  order  of  the  court  By  this  order  the  parties  were 
let  into  the  receipt  of  the  income,  subject  to  the  annuities  and  pre- 
miums directed  to  be  paid  thereout    And  a  similar  order,  dated  the 
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2lBt  of  November,  1827,  was  made  upon  the  appointment  of  a  new 
receiver. 

In  the  mean  time,  by  deeds  of  lease  and  release,  dated  in  Septem* 
ber,  1820,  the  release  made  between  William  Tidd  and  Elizabeth  his 
wife  of  the  first  part,  H.  Blegborough  of  the  second  part,  and  J.  Amn- 
del  of  the  third  part,  and  by  means  of  a  fine  levied  by  W.  Tidd  and 
Elizabeth  his  wife,  the  freehold  estates  of  the  testator  had  been  con- 
veyed to  Blegboroagh  for  the  life  of  Elizabeth  the  wife,  for  securing 
an  annuity  of  127/.  IO5. ;  and,  by  these  deeds,  W.  Tidd  covenanted 
for  the  surrender  of  the  testator's  copyhold  estates,  for  better  securing 
the  annuity ;  and  (as  stated  at  the  bar)  the  testator's  personal  estate 
was  thereby  purported  to  be  assigned  for  further  securing  it. 

By  an  order,  dated  the  18th  of  January,  1834,  it  was  ordered,  that, 
out  of  any  moneys  in  the  hands  of  the  receiver,  and  which  might 
thereafter  come  to  his  hands,  in  respect  of  the  rents,  profits,  and  divi- 
dends of  the  real  and  personal  estate  of  the  testator,  after  providing 
for  the  several  payments  directed  to  be  made  by  the  order  of  the  6tfa 
,of  May,  1822,  the  receiver  should  pay  to  Blegborough  the  sum  of 
120/.  IO5.,  the  arrears  due  to  him  upon  his  annuity,  and  the  costs  of 
the  application ;  and  that,  after  first  providing  for  the  several  pay- 
ments directed  to  be  made  by  the  order  of  the  6th  of  May,  1822,  the 
receiver  should  pay  to  Blegborough,  out  of  the  rents,  profits,  and 
dividends  of  the  said  real  and  personal  estate,  the  annuity  of  127L 
IO5.,  as  the  same  should  become  due  and  payable.  Blegborough's 
annuity  was  afterwards  assigned  to  H.  and  J.  Phillips ;  and  by  an 
order  of  the  1st  of  November,  1884,  the  annuity  was  ordered  to  be 
paid  to  them  instead  of  to  Blegborough. 

The  life-interest  of  Elizabeth  Tidd  in  the  testator's  fireehold  estates 
was  also,  previous  to  March,  1834,  charged  by  deed  and  fine,  in  favor 
of  Mary  Tidd,  with  the  sum  of  2,100/.  and  interest,  and  the  premi- 
ums on  a  policy  of  insurance  for  that  amount,  which  bad  been 
efiected  on  the  life  of  Elizabeth  the  wife.  The  deeds  creating  this 
charge  had  contained  a  covenant  for  the  surrender  of  the  testator's 
copyhold  estates,  but  no  surrender  was  ever  made  in  pursuance 
thereof. 

By  an  order  of  the  21st  of  March,  1834,  the  receiver  was  directed, 
out  of  the  moneys  then  in  his  hands  in  respect  of  the  rents  and  pro- 
fits of  the  real  estate  of  the  testator,  after  providing  for  so  much  of 
the  several  payments  directed  to  be  made  by  the  previous  orders  as 
the  moneys  then  in  his  hands  on  account  of  the  personal  estate  of 
the  testator  would  not  extend  to  satisfy,  to  pay  to  Mary  Tidd  the  sum 
of  613/.  12^.,  due  to  her  on  the  25th  of  October,  1833,  for  arrears  of 
interest  on  the  2,100/.,  and  also  the  costs  ^)f  the  application,  or  so 
much  thereof  as  such  moneys  should  be  sufficient  to  satisfy ;  and  the 
receiver  was.  ordered  thereafter,  out  of  the  rents  and  profits  of  the 
real  estate,  after  providing  for  so  much  of  the  several  payments 
directed  to  be  made  as  the  moneys  from  time  to  time  in  his  hands  on 
account  of  the  personal  estate  would  not  extend  to  satisfy,  to  pay 
the  annual  premiums  on  the  policy  on  the  life  of  Elizabeth  Tidd,  as 
therein  mentioned,  and  out  of  the  residue  of  such  moneys,  from  time 
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to  time  in  his  hands,  to  pay  to  Mary  Tidd  the  interest  which  should  ' 
accrae  on  the  2,100/.,  and  also  so  much  of  the  613/.  Is.  2(i.,  and  the 
said  costs,  as  should  not  be  paid  by  the  means  therein  mentioned. 

Mary  Bassil  afterwards  became  entitled  to  the  benefit  of  Mary 
Tidd's  securities ;  and  thereupon  an  order,  dated  the  4th  of  August^ 
1837,  was  made  in  the  cause  in  favor  of  Mary  Bassil,  which  was 
similar  to  the  order  of  the  21st  of  March,  1834,  in  favor  of  Mary 
Tidd. 

John  Brettel,  one  of  the  persons  on  whose  life  the  testator  had 
efiected  a  policy  of  insurance,  having  died,  and  the  moneys  due  upon 
the  policy  efiected  qu  his  life  having  been  received  by  William  Lis* 
ter,  the  executor,  another  order  was  made  on  the  4th  of  June, 
1839,  by  which  he  was  ordered  to  pay  the  sum  into  court ;  and  it 
was  ordered,  that,  when  paid  in,  the  interest,  and  interest  to  accrue 
due  on  the  stock  when  transferred,  should  be  paid  to  the  receiver,  to 
be  applied  by  him,  together  with  the  first  mentioned  interest,  after 
satisfying  the  costs  as  before  directed,  in  aid  of  the  moneys  receiva- 
ble by  him  pursuant  to  the  directions  of  the  decree  and  the  several 
orders  relating  to  the  interest  and  dividends  of  the  personal  estate 
of  the  testator. 

In  this  stage  of  the  case,  questions  were  raised  by  Mary  Bassil  as 
to  the  validity  of.  the  trust  created  by  the  testator's  will  for  keeping 
on  foot  the  policies  of  insurance,  and  also  as  to  the  priority  of  Bleg- 
borough's  annuity.  These  questions  were  afterwards  heard  and  dis* 
posed  of.     See  9  Hare,  177 ;  s.  c.  6  Eng.  Rep.  157. 

Pending  these  proceedings,  the  fiirst  of  these  petitions  was  pre- 
sented by  Elizabeth  Tidd,  by  her  next  friend,  her  husband  being  then 
living.  In  addition  to  the  facts  before  stated,  the  petition  alleged 
that  the  fireehold  property  of  the  testator  consisted  of  certain  lands 
and  hereditaments  at  Wellingborough,  and  of  a  messuage  in  Isling* 
ton,  producing  an  annual  income  of  154/.  4^.  That  part  of  the  copy- 
hold property,  consisting  of  certain  houses  and  land  at  Finchley,  was 
lately  sold  to  the  Great  If orthern  Railway  Company  for  1,530/.,  which 
was  paid  into  court  and  invested,  in  trust  in  the  cause,  in  1,707/.  25. 
id,  consols.  That  the  copyhold  property  of  the  testator  consisted  of 
lands  and  hereditaments  at  Hornsey  and  Finchley,  producing  an 
annual  income  of  198/.  85.  That  the  personal  estate,  other  than  such 
part  thereof  as*  had  been  set  apart  to  secure  the  annuities  payable 
under  the  will,  consisted  of  certain  sums  mentioned,  producing  a  clear 
annual  income  of  321.  V7s.  IcL  That  the  total  annual  income  arising 
from  the  testator's  real  and  personal  estate  (after  payment  of  the 
annual  premiums  and  other  sums  of  money  now  payable  under  the 
decree  of  the  19th  of  December,  1820,)  amounted  to  359/.  5^.  lid. 
That  the  whole  of  the  income  since  the  death  of  Elizabeth  Lister 
bad  been  received  by  the  petitioner's  husband,  W.  Tidd,  and  his 
csreditors  and  encumbrancers.  That,  since  1826,  W.  Tidd  had  been 
in  insolvent  and  very  indigent  circumstances,  and  had  not  in  any 
manner  contributed  to  the  maintenance  or  support  of  the  petitioner; 
and  the  whole  of  the  income  arising  from  the  testator's  real  and  per- 
sonal estate  had,  in  fact,  been  received  by  the  encumbrancers  and 
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creditors  of  W.  Tidd,  and  the  petitioner  had  been  left,  and  v^as, 
wholly  destitute ;  that  W.  Tidd  was  then  receiving  parochial  relief 
and  an  inmate  of  the  workhouse.  That  the  petitioner  had  had  issue 
by  her  husband  five  children,  three  of  whom,  one  daughter  and  two 
sons,  were  then  living  and  unprovided  for.  That  the  petitioner  was 
and  had  been  for  many  years  entirely  supported  by  her  daughter,  who 
had  hitherto  obtained  her  living  by  dressmaking  and  needlework  ;  but 
that  her  earnings  were  very  precarious,  and  oftentimes  insufficient  to 
provide  herself  and  the  petitioner  with  the  common  necessaries  of 
life.  That  the  petitioner  was  of  the  age  of  sixty-isix  years,  and  coo* 
fined  to  her  bed  by  illness,  and  without  the  means  of  providing  medi* 
cal  advice;  and  the  petitioner,  therefore,  prayed  that  the  receiver 
might  be  directed,  notwithstanding  the  said  several  orders,  forthwith 
to  pay  to  the  petitioner,  out  of  any  moneys  in  his  hands,  the  sum  of 
50/.,  upon  her  sole  receipt,  for  her  immediate  necessities  and  support, 
such  payment  to  be  made  without  prejudice  to  the  rights  or  claims 
of  all  parties.  That  the  receiver  might  be  directed,  notwithstanding 
the  same  orders,  to  pay  the.  residue  of  the  income  arising  from  the 
testator's  freehold,  copyhold,  and  personal  estates  respectively,  to  the 
petitioner,  for  her  separate  use,  and  upon  her  sole  receipt,  for  her  sup- 
port and  maintenance  during  the  life  of  her  husband ;  or  if  it  should 
appear  that  the  estate,  right,  and  interest  of  the  petitioner  of  and  in 
the  freehold  hereditaments,  or  any  part  thereof,  had  been  duly  and 
eflfectually  conveyed  by  the  petitioner,  so  as  to  defeat  her  right  to  a 
provision  out  of  the  income  arising  from  the  same,  then  that  the 
receiver  might  be  directed,  after  providing  for  such  payments  as  afore- 
said, to  pay  the  whole  income  arising  from  the  copyhold  and  personal 
estates  of  the  testator,  and  the  income  arising  from  such  part,  if  any, 
of  the  freehold  hereditaments  as  should  not  have  been  so  conveyed, 
to  the  petitioner,  as  aforesaid ;  or  that  the  court  would  apfrnve  of  a 
proper  sum  to  be  allowed  out  of  the  said  testator's  freehold,  copyhold, 
ana  personal  estates,  for  the  support  and  maintenance  of  the  peti- 
tioner during  the  life  of  her  husband,  having  regard  to  the  <urcum- 
stances ;  and  that,  in  the  mean  time,  the  receiver  might  be  directed  to 
discontinue  the  several  payments  directed  to  be  made  by  the  several 
orders  thereinbefore  stated ;  and  that  such  orders  might,  if  necessary, 
be  reheard  and  varied  or  discharged. 

The  petition  came  on  to  be  heard  in  August,  1851,  and  was  then 
ordered  to  stand  over,  it  being  supposed  that  the  decision  upon  it 
might  be  affected  by  a  case  which  was  standing  for  judgment  before 
the  Lord  Chancellor. 

Whilst  the  first  petition  was  thus  standing  over,  William  Tidd,  the 
husband  of  the  petitioner,  died ;  and  thereupon  the  second  petition 
was  presented,  stating,  in  addition  to  what  was  stated  by  the  former 
petition,  that  W.  Tidd  was,  at  the  time  of  his  death,  a  pauper  lunatic 
in  St.  Pancras  Workhouse,  and  that  he  had  not,  since  1820,  in  any 
way  contributed  to  the  maintenance  and  support  of  the  petitioner : 
That  the  petitioner  was  advised,  that  on  the  death  of  her  husband  W- 
Tidd,  all  his  right  and  interest,  and  all  the  right  and  interest  (if  any) 
of  Mary  Bassil,  and  of  any  other  person  claiming  through  or  under  W. 
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Tidd,  of,  in,  or  to  the  income  arising  from  the  testator's  freehold,  copy- 
hold, and  personal  estate,  ceased ;  and  that  the  petitioner  became  en- 
titled to  receive  such  income,  sabject  to  the  payment  of  the  premiums 
on  the  policies  effected  by  the  testator  on  the  lives  of  the  said  W. 
Lister  and  J.  Lister  respectively,  and  of  the  annual  sum  or  sums  of 
money  required  for  insuring  the  houses  against  fire,  and  to  the  annui- 
ties given  by  the  will,  and  subject  also,  as  to  the  income  arising  from 
the  freehold  estate,  to  the  payment  to  H.  and  J.  Phillips  of  the  annuity 
of  127/.  10s. ;  and  after  stating  that  the  receiver  had  paid  that  an- 
nuity, and  had  also  paid  to  Mary  Bassil  the  annual  premium  of  106/. 
95.  9dL  in  respect  of  the  policy  effected  by  her  on  the  life  of  the  peti- 
tioner, including  such  annual  premium  as  became  due  in  July,  1851, 
it  stated  that  the  receiver  had  in  hh  hands  290/.  175.  8c2.,  being  the 
balance  of  his  receipts  and  payments  in  respect  of  the  testator's  freehold, 
copyhold,  and  personal  estate,  from  the  29th  of  September,  1850,  to 
the  29th  of  September,  1851 :  That  the  receiver  had  not  paid  any  sum 
of  money  on  account  of  the  testator's  freehold,  copyhold,  and  personal 
estate  since  the  29th  of  September,  1851 :  That,  under  the  drcum- 
stances,  the  290/.  175.  8(L  ought  to  be  paid  to  the  petitioner;  but  that 
the  same  was  claimed  by  Mary  Bassil :  That  two  several  sums  of 
2,100/.  bank  3/.  per  cent  annuities  had  been  set  apart  to  answer  the 
annuities  of  sixty  guineas  payable  to  W.  Lister  and  J.  Lister :  That 
those  annuities  were  by  the  will  charged  upon  and  made  payable  out 
of  the  incomes  arising  from  the  testator's  freehold,  copyhold,  and  per- 
sonal estate  respectively,  and  not  solely  out  of  the  income  of  the  per- 
sonal estate ;  and  that  the  sum  of  42/.  155.  7d,  was  the  proportion  or 
amount  of  the  annuities  which  ought  to  be  paid  out  of  the  income 
arising  from  the  testates  freehold  estate.  The  petition  prayed  that  the 
costs  might  be  taxed  and  paid  out  of  the  balance  in  the  receiver's  hands, 
in  respect  of  the  income  of  the  testator's  freehold,  copyhold,  and  personal 
estate,  received  by  him  previously  to  the  29th  of  September,  1851 ; 
and  that  the  receiver  might  be  directed  to  pay  the  resiaue  of  that  sum 
to  the  petitioner,  and  out  of  the  rents  and  profits  and  income  of  the 
freehold,  copyhold,  and  personal  estate,  to  be  received  by  him  as  from 
the  29th  of  September,  1851,  ratably  and  in  proportion  to  the  respec- 
tive amounts,  from  time  to  time,  to  pay  the  annual  premiums  on  the 
policies  of  insurance ;  and  that  the  receiver  might  be  directed  to  pay 
the  income  of  the  testator's  copyhold  and  personal  estate,  which  should 
remain  in  his  hands  after  payment  of  the  proportionate  amounts  of 
such  sums  to  the  petitioner  for  her  life ;  and  that  the  receiver  might 
also  be  directed  to  pay  to  her  the  sum  of  42/.  155. 7(L  out  of  the  rents 
of  the  freehold  estates,  and  out  of  the  residue  of  those  rents  to  pay 
Phillips's  annuity. 

Siuart  and  Leaehy  for  the  petitioner,  Elizabeth  Todd,  upon  the  first 
petition,  insisted  on  her  equity  to  a  settlement,  or  a  {provision  for 
maintenance  out  of  her  life-iuterest  in  the  property.  The  authorities 
DOW  decided  that  any  party  claiming  under  the  husband,  whether  a 
general  or  particular  assignee,  stood  in  the  same  situation  as  the  hus- 
baJtd,  and  took  subject  to  all  the  equities  of  the  wife.  The  princitde 
VOL.  XVII.  48 


S66  COURTS  OF  CHANCERY,  1853. 

Tidd  o.  litter.    BatAl  v.  TAater. 

laid  down  by  Lord  Alvanley  in  IVi/or  v.  JBB//,  4  Bro,  C.  C.  138,  and 
Macaulay  v.  Philips^  4  Ves.  15,  being  fully  established,  it  followed, 
as  a  necessary  corollary,  that  the* assignee  for  value,  of  the  life-estate 
of  the  wife,  could  not  be  in  a  better  position  than  the  assignee  for 
value  of  a  capital  snm.  Both  took  equally  under  the  husband,  subject 
to  the  wife's  equity,  whenever  she  might  choose  or  need  to  assert  it 
That  there  was  no  distinction  between  a  life-interest  and  capital 
would  clearly  appear,  when  it  was  considered  that  the  court  did  not 
give  the  capital  to  the  wife  in  any  case,  but  merely  a  life-interest  in 
that  capital.  Sturgis  v.  C^ampneys,  5  Myl  &  Cr.  97;  Hanson  v. 
Keating^  4  Hare,  1 ;  Woriham  v.  Pemberton^  1  De  G.  &  S.  644  ;  Ash- 
by  V.  Ashby,  1  Coll.  553 ;  Wilkinson  v.  Oiarlestoorth,  10  Bear.  324 ; 
Gardner  v.  Marshallj  14  Sim.  375 ;  Gilchrist  v.  Cator^  1  De  G.  &  S. 
188 ;  Greedy  v.  Lavender,  13  Beav.  62 ;  Stiffe  v.'  Everitt,  1  My.  &  Cr. 
37 ;  and  WhiMe  v.  Henning,  2  Ph.  731,  were  also  cited.  Upon  the 
second  petition,  they  contended,  that  the  wife  was  entitled  by  survi- 
vorship, the  property  not  having,  as  they  argued,  been  reduced  into 
possession  by  the  hnsband.  And  lastly,  they  contended  that  the  free- 
bold  and  copyhold  estate  should  bear  a  ratable  proportion  of  the 
charges,  and  that  they  should  not  be  thrown  in  the  first  instance  on 
the  personal  estate. 

Bethellj  BoUy  and  Eddis  for  the  plaintiff,  Mrs.  Bassil. 

Walker  and  Hardy  for  Messrs.  Phillips. 

The  cases  of  Sianton  v.  Hall^  2  Russ.  &  My.  175 ;  JEUiiott  v.  Cordelia 
5  Madd.  149,  and  Vaugha^  v.  Buclc^  1  Sim.  (n.  8«),  284,  were  mentioned 
on  the  argument  for  the  respondents. 

Leach  replied 

Vice*Chancbllor.  The  question  raised  by  the  first  petition  is, 
whether  a  married  woman,  whose  husband  does  not  maintain  her,  is 
entitled,  as  against  a  particular  assignee  for  valuable  consideration 
of  the  husband,  to  an  allowance  for  her  maintenance  out  of  the  in- 
come of  real  and  personal  estate,  to  which  she  was  entitled  in  equity 
for  her  life.  This  question  seems  to  have  been  first  suggested  by  Sir 
William  Grant  mWright  v.  Morley,  11  Vca.  12,  where,  after  referring 
to  Lord  Alvanley's  opinion  on  the  general  question,  whether  there  is 
any  difierence  between  an  assignment  for  valuable  consideration  and 
by  operation  of  law,  he  says :  "If  it  stood  there,  there  is  no  doubt  the 
husband  has  a  right  to  deal  with  it  so  long  as  he  maintains  her ;  and 
there  is  no  doubt  of  his  right  to  make  a  specific  disposition  if  he  main- 
tained her.  That  leads  to  the  question,  whether,  m  case  of  abandon- 
ment, by  the  husband  ceasing  to  maintain  his  wife,  there  is  an  equity 
for  her  to  have  her  own  life-interest  laid  hold  of  by  this  court,  suppos- 
ing it  not  reduced  into  possession  by  the  husband,  being  still  in  the 
hands  of  the  trustees.  One  question  is,  whether  that  is  settled  merely 
ai^between  husband  and  wife,  and  putting  third  persons  out  of  con- 
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sideration ;  if  so,  the  second  point  is,  whether  this  equity  prevails, 
where,  previously  to  the  abBudonment,  the  husband  has  made  an 
assieninent  of  his  wife's  interest,  or  any  part  of  it  That  question,  so 
far  from  being  decided,  has  not  even  been  made  the  gist  of  a  case.  It 
therefore  deserves  a  great  deal  of  consideration."  11  Ves.  18.  In  that 
case,  however,  the  question  was  not  necessary  to  be  and  was  not  de- 
cided ;  but  it  was  afterwards  fully  argued  before  and  considered  by 
Bir  John  Leach  in  EilioU  v.  Cordelia  5  Madd.  149,  and  his  decision 
was  against  the  right  of  the  wife ;  and  that  decision  was  approved 
and  acted  upon  by  liord  Brougham  in  Stanton  v.  Hall^2  Russ.  &  My. 
175.  It  would  require,  therefore,  some  very  clear  principle,  or  some 
very  decisive  authority,  to  warrant  me  in  arriving  at  a  different  con- 
clusion. 

It  was  strongly  argued  in  this  case,  as  it  was  in  Elliott  v.  CordeU^ 
5  Madd.  149,  that  there  could  be  no  distinction  between  the  cases  in 
which  the  wife  took  a  life-interest  only,  and  those  in  which  she  took 
an  absolute  interest,  in  which  latter  cases  her  right  to  a  settlement 
was  fully  established  against  the  assignee  of  her  husband  for  valuable 
consideration;  and  that  there  could  be  no  distinction  between  th% 
particular  assignee  for  value  of  the  husband,  and  his  general  assignee 
in  bankruptcy  or  insolvency:  but  there  are  distinctions  between  these 
cases  which  cannot  be  disregarded. 

In  the  cases  where  the  wife  takes  an  absolute  interest, the  provision 
is  for  her  and  her  children.  She  cannot  claim  it  for  herself  alone.  In 
the  cases  where  the  wife  takes  a  life-interest,  the  provision  is  for  her 
separate  benefit,  independently  of  the  children,  a  distinctidh  pointed 
out  by  Sir  William  Grant  in  Wright  v.  Morley.  Again,  in  the  cases 
where  the  wife  takes  an  absolute  interest  her  right  to  a  provision  for 
herself  and  her  children  is  independent  o/  the  acts  and  conduct  of  her 
husband ;  in  the  cases  where  she  takes  a  life-interest  only,  her  right  to 
a  provision  for  herself  arises  from  the  non-fulfilment  by  him  of  his  ob- 
ligations, and  is  wholly  dependent  upon  his  acts  and  conduct  In  the 
cases  too  where  the  wife  takes  an  absolute  interest,  the  purchaser 
takes  subject  to  a  well-known  and  settled  equity  ;  but  where  the  wife, 
takes  for  life  only,  the  equity  by  which  it  is  said  the  purchaser  must 
be  bound,  may  not  exist  at  the  time  of  his  purchase,  and,  depending 
as  it  does  on  the  conduct  of  the  husband,  may  never  come  into  ex- 
istence :  and  in  this  respect  also  there  is  a  great  distinction  between 
the  particular  assignee  for  value  and  the  general  assignee ;  for  in  the 
case  of  the  general  assignee  the  very  bankruptcy  or  insolvency  on 
which  his  title  is  founded  creates  the  right  against  him.  Considering 
the  question  without  reference  to  the  authorities,  it  must,  as  I  con- 
ceive, resolve  itself  into  this  point :  ought  k  court  of  equity  in  these 
cases,  against  purchasers  for  value,  to  follow  the  law  which  gives  to 
the  husband  the  power  of  dealing  with  the  income  of  his  wife'&  pro- 
perty, or  ought  it  to  put  in  force  its  ordinary  rule,  that  he  who  comea 
into  equity  must  do  equity,  the  rule  on  which,  as  I  believe,  both  the 
rights  of  married  women  to  provisions  for  their  maintenance  and  their 
rights  to  settlements  are  founded.  ^ 

In  determining  this  point,  the  inconveniences  which  would  ensue 
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fiom  the  court's  acting  upon  the  rale  to  which  I  haTe  refened,  miBl 
not,  I  think,  be  thrown  oat  of  view.  Purchasera  would  become  in- 
▼olved  Id  inqniries  into  the  relations  between  husband  and  wife,  the 
extent  of  their  other  property,  and  their  other  means  of  maintenance; 
and  the  life-interests  of  married  women  wonld  become  incapable  d 
being  dealt  with,  whatever  might  be  the  exigencies  of  the  case. 
Looking  to  these  consequences  and  to  the  distinctions  which  I  have 
pointed  out,  and  not  of  course  intending  the  observations  which  I 
have  made  to  apply  to  a  case  of  fraudulent  alienation  for  the  purpose 
of  defeating  the  claims  of  the  wife,  I  must  confess  myself  unable  to 
find  any  clear  principle  on  which  I  can  dissent  from  the  decisions  to 
which  I  have  referred. 

It  is  to  be  considered,  then,  whether  those  decisions  are  aflfected  by 
subsequent  cases.  It  does  not  appear  to  me  that  they  are.  Many 
cases  were  cited  in  the  aigument,  but  they  were  principally  cases  in 
which  the  wife  had  taken  an  absolute  interest ;  and  in  those  in  which 
she  had  taken  a  life-interest^  the  question  was  between  her  and  the  gene- 
ral assignees  of  her  husband.  No  case  was  cited  in  which  the  question 
bad  been  between  the  wife  and  the  assignee  of  the  husband  for  value. 
Vauffkan  v.  Buckj  1  Sim.  (n.  s.)  284 ;  s.  c.  3  Eng.  Rep.  135,  before  Lord 
Cranworth,  was  relied  on ;  but  that  was  a  case  between  the  wife  and  the 
general  assignee  of  the  husband.  Much  reliance  was  also  ]riaced  on 
tiie  observations  of  Lord  Langdale  in  Wilkinson  v.  CkarUstooriA,  10 
Beav.  324 ;  but  that  was  a  question  between  the  representative  of  the 
husband  aad  the  wife  surviving ;  and  Lord  Langdale's  observations 
seem  to  Ihve  been  directed  against  what  had  fallen  from  the  late 
Vice- Chancellor  of  England  in  Vauffhan  v.  Buck,  13  Sim.  404,  as 
having  indicated  a  doubt  whether  the  wife  could  in  any  case  be  enti- 
tied  to  a  provision  for  maintenance  out  of  her  life-interest  His  lord- 
ship could  not,  I  think,  have  intended  to  say,  that,  in  every  case,  and 
as  against  every  person,  she  would  be  so  entitled ;  for  in  Wr^At  v. 
Morley^  11  Ves.  17,  to  which  he  refers,  Sir  William  Grant  puts  the 
wife's  right  to  a  provision  on  the  absence  of  her  husband  and  his 
haying  left  her  unprovided  for,  anil  directed  an  inquiry  as  to  these 
points  before  he  would  make  the  order  in  favor  of  the  wife.  Indeed, 
I  can  find  no  case  in  which  a  wife  has  come  to  the  court  for  such  a 
provision  except  under  special  circumstances;  and  certainly  no  case 
in  which  she  has  succeeded  in  obtaining  it  against  an  assignee  for 
value  of  her  husband. 

It  was  attempted  to  maintain  this  petition  upon  the  ground  that 
the  wife's  interest  was  reversionary  within  ^the  principle  of  Stiffe  v. 
EveriUy  1  My.  &  Cr.  37 ;  but  that  case  goes  no  further  than  that  the 
wife's  interest,  after  the  determination  of  the  coverture,  might  be 
deemed  to  be  reversionary,  and  does  not  therefore  affect  the  question 
as  to  the  income  accruing  during  the  coverture.  My  opinion  there- 
fore is,  that  the  first  of  these  petitions  must  be  dismissed ;  but,  having 
regard  to  what  fell  from  the  court  in  Wilkinson  v.  Charlesworth^  10 
Beav.  324, 1  ^nust  dismiss  it  without  costs. 

The  first  qjjiestion  raised  bv  the  second  petition  is  as  to  the  right  of 
the  petitioner  to  a  sum  of  2m  175.  Sr^.,  in  the  hands  of  the  receiver, 
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being  the  balance  of  his  receipts  and  payments  in  respect  of  the  tea* 
tators  freehold  and  copyhold  and  personal  estates^  from  Michaelmas, 
1850)  to  Michaelmas,  1851.  The  petitioner  claims  to  be  entitled  to 
this  sum  by  survivorship ;  but  I  am  of  opinion  that  she  is  not  so  enti* 
tied,.  The  question  depends  upon  whether  these  moneys  are  to  be 
considered  as  having  been  reduced  into  possession  by  the  husband ; 
and  if  the  case  had  rested  upon  the  moneys  having  come  to  the  hands 
of  the  receiver,  I  think  it  would  have  been  difficult  for  the  encum- 
brancers to  have  resisted  the  petitioner's  claim  to  them ;  but  these 
moneys  have  been  ordered  by  the  court  to  be  applied  in  favor  of  the 
encumbrancers,  which  is  in  eifect  for  the  use  of  the  husband,  by  whom 
the  e(icumbrances  were  created ;  and  I  think  the  orders  of  the  court 
must  be  considered  to  have  divested"  the  title  of  the  petitioner  and 
destroyed  her  right  by  survivorship. 

Upon  this  part  of  the  case  a  question  of  marshalling  was  discussed : 
Whether  the  payment  which  had  been  made  op  account  of  Blegbo- 
rough's  annuity  ought  not  to  be  referred  to  the  income  of  the  personal 
and  the  rents  of  the  copyhold  estate,  so  as'to  leave  the  290^  175.  8dL 
in  the  hands  of  the  receiver  applicable  for  the  benefit  of  Mrs.  Bassil ; 
but  my  opinion  being,  that  the  sum  in  question  does  not  survive,  and 
is  applicable  according  to  the  orders  already  made  by  the  court, 
this  question  does  not  arise.  The  petitioner  is  not  of  course  bound 
by  her  husband's  covenant  for  the  surrender  of  the  copyholds,  or  by 
bis  assignment  of  her  interest  in  the  personal  estate. 

The  remaining  question  upon  the  second  petition  is,  whether  the 
petitioner  is  entitled  to  have  the  premiums  upgn  the  policies  of  insur- 
ance  and  the  annuities  apportioned  upon  and  borne  by  the  rents  and 
income  of  the  freehold  estates,  the  copyhold  estates,  and  the  personal 
estate,  pro  raid  ;  or  whether  the  personal  estate  is  primarily  liable  for 
these  payments.  And,  upon  this  point,  I  consider  the  case  to  be 
bound  by  the  decision  of  the  House  of  Lords  in  Bougkion  v.  Bough" 
ton^  1  H.  L.  Cas.  406,  where  it  was  held,  that  the  primary  liability 
of  the  personal  estate  was  not  altered  by  a  trust  for  the  payment 
of  legacies  out  of  the  rents  and  profits  of  real  and  personal  estate. 
I  see  no  reasonable  ground  of  distinction  between  that  case  and  the 
present ;  and  I  feel  myself  bound,  therefore,  to  hold,  that  the  personal 
estate  is,  in  this  case,  primarily  liable  for  these  payments. 

There  was  no  argument  upon  the  point,  how  the  deficiency  of  the 
income  of  the  personal  estate  for  the  payment  of  the  premiums  ought 
to  be  made  good ;  and  the  amount  is  so  inconsiderable,  that  I  think 
the  parties  will  be  well  advised  not  to  agitate  the  question,  but  to 
allow  it  to  be  taken  out  of  the  income  of  the  Cbpyholds. 

The  order,  therefore,  will  be — to  dismiss  the  nrst  petition,  without 
costs ;  to  give  no  directions  as  to  the  290/.  175.  8d.^  leaving  it  to  be 
dealt  with  according  to  the  former  orders ;  to  order  the  receiver  to 
keep  distinct  accounts  of  the  rents  of  the  fireehoids,  and  of  the  copy- 
holds, and  of  the  income  of  the  personalty ;  to  direct  the  rents  of 
the  freeholds,  from  the  death  of  W.  Tidd,  to  be  applied,  first,  in  pay-, 
ment  of  Phillips'  annuity  and  of  the*  costs  of  the  petitions,  and  then 
the  sorpius  to  be  paid  to  Mary  Bassil,  for  the  purposes  mentioned  in 

48* 
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the  former  coders ;  to  direct  the  iDcome  of  the  p^sonalty,  and  (the 
parties  not  objecting)  the  rents  of  the  copyholds,  from  the  death  of 
William  Tidd,to  be  applied  first  in  payment  of 'the  premiama,  and 
then  the  surplus  to  the  petitioner. 

The  petitioner's  costs  of  the  petitions  must  be  paid  out  of  what  is 
coming  to  her,  and  Mrs.  Bassil's  must  be  added  to  her  encumbrance. 

A  question  was  then  raised,  as  to  the  right  of  Mrs.  Bassil  to  have 
the  charge  to  which  the  Phillips's  were  entitled,  as  against  both  ttie 
£peehold  and  the  copyhold  estate,  marshalled,  so  as  to  satisfy  that 
charge  out  of  the  copyholds,  as  far  as  they  would  extend,  leaving 
Mrs.  Bassil  to  realize  her  charge  out  of  the  freeholds,  so  far  as  they 
should  not  be  required  for  the*  payment  of  the  annuity  to  Mesas. 
Phillips,  or,  in  other  words,  on  iiie  right  of  Mrs.  Bassil,  whose  charge 
extended  to  the  freeholds  only,  to  stand  in  the  place  of  the  Phillips's 
as  to  the  copyholds,  to.  the  extent  in  which  they  should  take  satisfac- 
tion out  of  the  freeholds. 

July  6.  Vice- Chancellor.  I  have  looked  through  the  cases  on  this 
subject.  The  reason  I  suspended  giving  my  opinion  was,  that  several 
cases  had  peen  decided  since  Aldrich  v.  Choperj  8  Ves.  382,  and  I 
did  not  know  whether  those  cases  had  affected  it  On  locking  into 
the  oases,  I  am  satisfied  that  the  decision  in  Aldrich  v.  Cooper  is  not 
affected  by  the  subsequent  cases ;  and  I  am  of  opinion,  that,  assum* 
ing  the  security  of  the  Phillips's  to  be  a  good  security  on  the  copy- 
hold property,  (which,  \i  there  be  any  question,  must  be  verified  by 
affidavit,)  there  must  be  a  marshalling  in  the  present  case ;  and  that 
Mrs.  Bassil  is  entitled  to  have  Messrs.  Phillips  paid  out  of  the  copy- 
hold estate,  so  as  to  leave  the  freehold  estate  for  her ;  and  then  the 
petitioner,  Mrs.  Tidd,  will  take  any  surplus  of  the  income  of  the 
copyholds. 


YouNo  v.  HODOBSJ 
November  9  and  10,  and  December  1, 1852. 

Mullifa/riousnes$  —  Administrator  —  Accounts  of  two  Estates  in  one 

Suit. 

Caaes  in  which  the  residnarj  estate  of  one  testator  haying  derolred  upon  anodier,  it  is 
p9>per  to  join  the  execntors  of  the  first  testator  in  a  snit  to  administer  the  estate  of  the 
second,  and  to  take  the  accounts  of  both  estates  in  one  suit 

The  circumstances  of  this  case  were  very  special  and  complicated, 
and  are  not  necessary  to  be  stated  for  the  purpose  of  explaining  the 
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rale  laid  down  in  the  judgment  with  reference  to  the  cases  in  which 
it  is  proper  to  administer  two  estates  in  the  'same  suit  See  Pdwell 
V.  Cockerell^  4  Hare,  667, 

RoU  and  Cairns  for  the  plaintiff;  and 

W.  P.  Wood,  BaUyy  Collins^  and  Freeling  for  the  defendants. 

Vice-Chancellor.  At  the  hearing  of  tiie  cause,  the  frame  of  the 
record,  as  involving  the  accounts  of  the  estates  both  of  J.  Webster, 
the  father,  and  J.  Webster,  the  son,  in  one  suit,  was  much  objected  to 
on  the  part  of  the  defendants,  the  representatives  of  Forshaw ;  but 
this  objection,  having  been  raised  at  the  hearing  of  the  cause,  and 
not  by  demurrer  for  multifariousness,  is  to  be  disposed  of  according 
to  the  discretion  of  the  eourt ;  and  I  see  nothing  in  the  case  which 
ought  to  prevent  the  court,  in  the  exercise  of  its  discretion,  from  deal- 
ing with  both  the  estates  in  this  suit  I  think,  indeed,  that  these 
estates  have  been  so  dealt  with  that  it  would  have  been  difficult  to 
maintain  the  objection  of  multifariousness,  had  it  Jbeen  taken  by  de- 
murrer. Where  the  residuary  estate  of  one  testator  devolves  upon 
another  testator,  the  executors  of  the  first  testator  may,  I  think,  well 
be  joined  in  a  suit  for  the  administration  of  the  estate  of  the  second 
testator,  in  all  cased  in  which  there  have  been  such  dealings  between 
the  two  sets  of  executors  as  would  prevent  the  rights  of  the  parties 
suing  from  being  fully  and  fairly  worked  out,  if  the  suit  for  the  ad- 
ministration of  the  estate  of  the  first  testators  were  brought  by  the 
executors  of  the  second ;  and  this  case  must,  I  think,  have  been  held 
to  fall  within  that  rule.  I  am  of  opinion,  therefore,  that  the  usual 
accounts  of  the  estates  of  both  these  testators  must  be  taken  in  this 
suit 

The  plaintiffs  further  insistdS,  that  there  should  also  be  an  account 
of  the  estate  of  J.  Webster,  the  elder,  received  by  the  defendant, 
Hodges,  who  was  the  executor  of  J,  Webster,  the  younger,  but  did 
not  represent  the  estate  of  J.  Webster,  the  elder ;  and  I  am  of  opinion 
that  this  account  must  be  directed.  It  does  not  indeed  fall  within 
the  usual  accounts ;  but,  looking  to  the  answer  and  the  evidence,  I 
think  that  this  defendant  has  intermeddled  with  the  estate  of  J.  Web- 
ster, the  elder,  to  such  an  extent  that  the  account  is  clearly  due. 
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Norember  18, 1851,  and  April  20,  1852. 

2Vtt5^—  Contract  —  Partnership —  Will 

A  tradesman  bequeathed  his  residaary  estate,  indnding  his  stock  in  trade,  to  tnisteea,  wiA  a 
direction  to  convert  into  money  all  such  parts  as  should  not  consist  of  leaseholds  or  moacy 
in  the  funds ;  and  to  invest  the  same  and  pay  the  annual  income  to  Sarah  his  wife  ;  and 
after  her  decease,  to  Mary,  his  wife's  sister;  and  after  the  decease  of  the  s'arviror  of  Sarah 
and  Mary,  he  gave  his  residuary  estate  to  another  person  absolutely.  After  the  date  of 
the  will,  Mary  married,  and  her  husband  and  the  testator  entered  into  partnership,  under 
articles,  which  contained  a  proviso,  that  if  the  testator  should  die  during  the  partnership, 
leaving  a  widow  surviving,  such  widow  might,  if  she  should  think  fit,  continne  to  carry  on 
the  partnership  business  with  the  surviving  partner,  and  §hould  be  entitled  to  the  testaiors 
share  in  the  profits  and  excess  of  capitiil ;  and  if  the  testator  should  leave  no  widow,  or 
his  widow  should  not  desire  to  enter  into  the  busiriess,  or  if  the  other  partner  ahould  die 
during  the  partnership,  the  surviving  partner  to  take  npon  himself  the  partnersMp  bnsinesi 
and  property,  accounting  and  pacing  for  the  same  as  therein  directed.  The  testator  died, 
leaving  his  widow,  who,  under  this  provision,  claimed  his  interest  in  the  partnership :  — 

Hdd,  that  the  provision  m  the  articles  took  the  testator's  share  of  the  business  wholly  out  of 
the  provisions  of  the  will,  and  that  the  widow  became  entitled,  under  the  partnership 
articles,  to  such  share. 

A  trust  may  well  be  created  in  the  absence  of  any  expression  importing  confidence ;  and 
the  obligation  on  the  surviving  partner  created  by  the  partnership  artidea,  with  refer- 
ence to  the  legal  interest  in  the  partnership,  did  not  in  substance  differ  from  a  trust,  and 
therefore  the  articles  of  partnership  created  a  trust  in  favor  of  the  wife,  to  arise  on  the 
death  of  the  testator  leaving  a  widow  surviving,  which  would  attach  on  the  property  as  it 
should  then  exist 

Thomas  Paoe,  the  testator,  carried  on  the  business  of  a  boot  and 
shoe  maker,  and,  at  the  date  of  his  will,  he  was  solely  interested  in 
that  business.  By  his  will,  dated  the  18th  of  August,  1832,  he  gave 
certain  specific  legacies,  and  devised  and  bequeathed  the  lesidiie  of 
his  real,  leasehold,  and  personal  estat#  unto  and  to  the  use  of  the 
defendant,  Cook,  and  another,  upon  trust  to  convert  into  money  such 
parts  of  his  residuary  personal  estate  as  should  not  con^t  of  lease- 
hold premises  or  money  in  the  funds,  and  to  invest  the  produce  thereof, 
and  the  ready  money  of  which  he  should  die  possessed,  as  therein 
mentioned,  and  during  the  life  of  his  wife,  Sarah  Page,  to  pay  the 
rents  and  profits  of  his  said  real  and  leasehold  estates,  and  the  divi* 
dends  and  annual  produce  of  such  investments,  and  of  all  such  stocks, 
funds,  and  securities,  as  he  might  be  possessed  of  at  the  time  of  his 
decease,  unto  the  said  Sarah  Page,  for  her  separate  use,  without 
bower  of  anticipation ;  and,  after  her  decease,  during  the  life  of  Maiy 
Elizabeth  Green,  his  wife's  sister,  to  pay  the  said  rents  and  profits, 
dividends,  and  annual  produce  unto  the  said  Mary  Elizabeth  Green, 
for  her  separate  use,  without  power  of  anticipation ;  and  after  the 
decease  of  the  survivor  of  Saraq  Page  and  Mary  Elizabeth  Green,  to 
convey,  assign,  and  make  over  the  said  real  and  leasehold  estate^ 


1 10  Bare,  163. 


COURTS  OF  CHANCERY,  1853.  873 

Page  V.  Gi>x 

etocks,  funds,  and  securities,  and  other  bis  residuary  personal  estate, 
to  William  Page,  his  heirs,  executors,  administrators,  and  assigns. 

Some  time  after  the  date  of  the  will,  and  before  December,  1839,  Mary 
Elizabeth  Green  married  James  Shattock ;  and  on  the  24th  of  Decem- 
ber, 1839,  the  testator  entered  into  partnership  with  Shattock.  Arti- 
^  cles  of  partnership,  dated  the  24th  of  December,  1839,  were  entered 
into  between  them,  whereby,  after  reciting  that  Page  had  agreed  to 
take  Shattock  into  partnership  with  him  in  his  said  business,  it  was 
agreed  that  the  partnership  should  commence  on  the  25th  of  Decem- 
ber, 1839,  and  continue  for  the  term  of  their  joint  lives,  determinable 
on  twelve  months'  notice  by  either  party ;  that  the  present  stock  in 
trade  of  Page,  including  his  shop  &ctures,  tools,  and  implements  of 
trade,  which  had  been  valued  at  the  sum  of  1,000^,  should  be  taken 
as  capital  to  that  amount  brought  into  the  partnership  by  Page ;  that 
any  future  capital  required  should  be  brought  in  by  the  partners  in 
equal  moieties ;  that  during  the  continuance  of  the  partnership  the 
stock  in  trade  should  not  be  reduced  below  1,000/.  That  Shattock 
should  devote  his  whole  time  and  attention  to  the  business ;  but  Page 
should  not  be  required  to  devote  his  whole  time  or  attention  to  it 
The  articles  also  contained  a  proviso,  that,  in  case  Page  should  die 
during  the  partnership,  leaving  a  widow  him  surviving,  such  widow 
might,  if  she  should  think  fit,  continue  to  carry  on  the  partnership 
business  with  Shattock,  upon  the  terms  and  conditions  contained  in 
the  articles,  in  the  same  manner  as  Page  could  have  done  whilst  liv- 
ing ;  and  such  widow  should  be  entitled  to  Page's  share  and  interest 
of  and  in  the  profits  of  the  business,  and  also  to  the  share  and  interest, 
including  excess  of  capital  (if  any)  of  Page,  of  and  in  the  ptoperty, 
stock,  credit,  and  effects  of  the  partnership ;  or  if  Page  should  die 
leaving  no  widow,  or,  leaving  such,'  she  should  die,  or  should  not  de- 
sire to  enter  into  the  partnership  business,  or  if  in  case  Shattock 
should  die  during  the  said  partnership,  then  the  surviving  partner 
should  take  upon  himself  the  \#ioIe  of  the  partnership  property,  stock; 
and  effects,  and  give  sufficient  security  to  the  personal  representatives 
of  the  deceased  partner  for  their  indemnification  against  the  debts 
due  from  him  as  surviving  partner,  and  for  the  due  accounting  with 
and  paying  to  such  representatives,  within  six  months  ^ter  the  death 
of  such  deceased  partner,  of  his  share,  including  excess  of  capital  (if 
any)  of  and  in  the  property,  credits,  and  effects  of  the  partnership, 
the  same  to  be  ascertained ;  and  the  accounts  of  the  partnership  in 
case  of  disagreement  to  be  adjusted  by  arbitrators,  to  be  appointed 
in  manner  thereinafter  mentioned ;  and  upon  the  performance,  by  the 
surviving  partner,  of  the  terms  and  conditions  of  the  articles  on  his 

f)art,  the  personal  representatives  of  the  deceased  partner  should  re- 
ease,  assign,  or  otherwise  assure  to  the  surviving  partner  all  the 
deceased  partner's  share  and  interest  in  the  partnership  property^ 
stock,  and  effects ;  and  that  the  expense  of  and  attending  all  bonds, 
deeds,  and  other  instruments  necessary  for  effecting  the  purposes 
aforesaid,  should  be  sustained  equally  by  the  surviving  partner  and 
the  representatives  of  the  deceased  partner. 

The  testator  died  on  the  4th  of  Septemberi  1840,  leaving  Sarah 
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Page,  the  wife  mentioned  in  his  will,  his  widow ;  and  all  the  execu- 
te's proved  his  wilL  On  the  death  of  the  testator,  his  widow  claimed 
under  the  articles  of  partnership  to  become  a  partner  with  Shattock, 
and  to  be  entitled  to  the  testator's  share  in  the  profits  and  capital  of 
the  business ;  and  Cook,  as  executor  of  the  testator,  then  also  claimed 
to  be  entitled  to  the  testator's  share  and  interest  in  the  partnership 
business.  The  widow,  however  became  partner  with  Shattock  in  the  * 
business,  and  continued  in  partnership  with  him  until  April,  1841 ;  at 
which  time  she  sold  to  Shattock  what  had  been  originally  the  testa- 
tor's share  of  the  capital  and  stock  for  1,000/.,  and  of  the  good  will  for 
200/. ;  and  immediately  afterwards  she  married  Philip  Cox. 

The  bill  was  filed  by  William  Page,  the  party  entitled  in  remainder 
under  the  testator's  will  against  Cox  and  his  wife,  and  Shattock  and 
his  wife,  and  against  Cook,  the  surviving  trustee  of  the  will,  for  the 
administration  of  the  testator's  estate ;  and  the  sole  question  discussed 
at  the  hearing  was,  what  were  the  rights  and  interests  of  the  parties 
in  the  testatoPs  share  and  interest  in  the  business ;  the  plaintifT  con- 
tending that  the  defendant,  Sarah  Cox,  the  testator's  widow,  did  not 
become  entitled  to  it  under  the  articles  of  partnership ;  and  that^  if 
she  became  entitled  to  it  under  the  articles,  she  was  bound  to  elect 
between  her  interest  in  it  and  the  other  provisions  made  for  her  by 
the  wilL 

• 

Bethell  and  LewiUy  for  the  plaintiffs ;  and  iVior,  for  the  defendants, 
Shattock  and  his  wife. 

No  trust  was  created  of  the  share  of  the  testator  on  behalf  of  his 
widow,  nor  could  it  be  regarded  as  in  the  nature  of  an  advancement 
for  her  benefit.  Nothing  was  done  to  preserve  the  partnership  pro- 
perty from  any  disposition  which*  the  testator  might  make  of  it  by 
any  act  in  his  lifetime,  or  by  his  will ;  and  the  provision  in  the  arti- 
cles, such  as  it  was,  did  not  point,  to  any  particular  person.  It  was  a 
stipulation,  that  '<  any  widow  he  miglft  leave  should  be  admitted  as 
a  partner."  There  was,  therefore,  no  certainty  of  subject  or  of  object 
to  create  a  trust  The  purpose  of  the  clause  was  to  enable  the  part- 
ner to  bequeathe  to  his  widow  the  right  of  becoming  a  partner,  but 
not  to  make  her  necessarily  a  partner.  Pigoit  v.  Bagley^  M'CL  & 
Younge,  569.  One  partner  covenanting  with  another,  that  a  son  ot 
other  member  of  his  family  should  become  a  partner  in  case  of  his 
own  decease,  did  not  thereby  give  the  son  or  other  person  designated 
a  right,  as  against  the  representatives  of  the  deceased  partner,  to 
become  a  partner  in  his  stead,  if  he  made  no  disposition  of  his  share 
in  favor  of  such  person.  Colyear  v.  CoutUess  of  MulgravCy  2  Keen, 
81.  The  articles  of  partnership  did  not  amount  to  any  assignment 
or  disposition  of  the  testator's  share  to  which  the  court  could  give 
effect.  Edwards  v.  Jones^  1  My.  &  Cr.  226 ;  Meek  v.  KelUewell^  1  Ph. 
342 ;  d.  c.  1  Hare,  464.  There  was,  moreover,  nothing  in  the  case 
which  even  purported  to  be  a  donation  in  favor  of  the  wife.  The 
testator  did  no  more,  dealing  with  his  partner,  than  reserve  a  power 
to  himself  to  give  his  widow  the  benefit  of  the  partnership  contract 
He  might  have  given  this  benefit  by  his  will,  but  he  did  not :  on  the 
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contrary,  the  wilt,  speaking  from  the  time  of  his  death,  made  a  difier- 
ent  disposition  of  his  property,  inciading  the  partnership  property. 
It  eonld  not  be  contended,  that  the  partnership  articles  amounted  to 
a  revocation  or  ademption  of  the  ^ift  by  the  will* 

Bx>U  and  Cole^  for  the  defendants,  Cox  and  his  wife,  contended, 
that  the  articles  of  partnership  created  a  trust  on  behalf  of  the  testa- 
tor's widow,  in  respect  of  his  share  of  the  partnership  property. 
Ellis  V.  Nimmo^  LI.  &  G.  temp.  Sugd.  333 ;  ChrisVs  Hospital  v.  Bud' 
gin,  2  Vern.  683 ;  Dummer  v.  Pitcher^  2  My.  &  K.  262. 

The  case  of  Kekewich  v.  Manninff,  which  had  been  argued  on  ap- 
peal before  the  lords  justices,  and  then  stood  for  judgment.,  was  also 
cited;  and  the  Vice-Chancellor  reserved  his  decision  until  the  judg- 
ment of  the  lords  justices  was  pronounced.  See  1  De  G.,  Mac.  & 
G.  176 ;  s.  c.  12  Eng.  Rep.  120. 

Vice-Chancellor.  As  to  the  first  point,  the  right  of  the  widow 
under  the  articles,  I  am  of  opinion  that  she  became  entitled  under 
them  to  the  testator's  share  in  the  business.  This  question  depends 
wholly  on  the  effect  of  the  articles.  Up  to  the  time  of  the  articles 
being  executed,  the  testator  had  the  sole  legal  interest  in  the  business, 
and  in  the  capital  and  stock  embarked  in  it  Upon  the  articles  being 
executed,  that  legal  interest  vested  in  both  partners,  and  became  sub- 
ject, upon  the  death  of  either  of  them,  to  vest  in  the  survivor.  The 
clause  upon  which  this  question  depends  takes  up  that  event,  and 
provides  for  its  happening  either  by  the  death  of  the  testator  or  by  the 
death  of  Shattock ;  and,  in  the  case  of  its  happening  by  the  death  of 
the  testator,  refers  to  several  contingencies  under  which  it  may  hap- 
pen—  the  testator's  leaving  or  not  leaving  a  widow,  — the  widow 
dying,  —  her  electing  to  continue  or  not  to  continue  the  business.  In 
all  events  contemplated  by  this  clause,  the  interest  o£  the  deceased 
partner  is  dealt  with  by  it,  and  is  so  dealt  with  in  connection  with 
the  interest  of  the  surviving  partner ;  and  the  effect  of  the  clause  can- 
not, I  think,  be  stated  lower  than  that  it  was  an  agreement  by  both 
parties,  that,  upon  the  death  of  either  of  them,  his  share  should  be 
dealt  with  according  to  the  provisions  which  the  clause  contains. 

We  have  to  consider,  then,  what  is  the  effect  of  such  an  agreement 
Is  it  not  to  create  an  obligation  in  equity  upon  the  surviving  partner, 
in  whom  the  legal  interest  would  be,  and  was  contemplated  as  being, 
vested ;  and  in  what  respect  does  such  an  obligation  differ  from  a 
trust?  I  see  no  difference  between  them;  and  I  am  of  opinion, 
therefore,  that,  in  the  event  which  happened,  these  articles  created  a 
trust  in  favor  of  the  widow ;  and  I  have  less  difficulty  in  so  holding, 
as  I  consider  it  to  be  now  settled  in  Kekewich  v.  Manmngy  1  De  G. 
Mac.  &  G.  176 ;  s.c.  12  Eng.  Rep.  120,  that,  in  cases  of  this  nature,  the 
court  is  to  regard  the  substance  and  effect  and  not  the  mere  form  of 
the  instrument ;  and  that  a  trust  may  well  be  created,  although  there 
may  be  an  absence  of  any  expression  in  terms  importing  confidence. 

It  was  argued  that  this  was  a  mere  case  of  contract  between  two 
persons  for  the  benefit  of  a  third  party,  and  that  the  third  party  could 
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not  enforce  such  a  contract ;  and  Colyear  v.  Cowntess  of  Mulgrave,  2 
Keen,  81,  was  cited  upon  that  point.  But  it  seems  to  have  been  cob- 
sidered  in  Kekewich  v.  Matmi'ng,  that  that  case  was  not  free  from 
doubt;  and,  at  all  events,  I  think  it  is  distinguishable  from  the  pie- 
sent  case.  In  that  case,  the  creation  of  the  fund  on  which  the  trust 
was  to  be  fixed,  in  part  depended  upon  the  enforcement  of  the  cove- 
nant, and  neither  of  the  parties  had  the  legal  interest  in  the  other  pait 
of  the  fund ;  and  it  was  considered,  whether  rightly  or  not  is  not 
material,  that  the  whole  was  executory ;  but  here  the  legal  interest  in 
the  property  dealt  with  was  vested  in  one  of  the  parties  to  the  con- 
tract ;  and  the  contract  was  entered  into  with  reference  to  that  inte* 
rest  devolving  upon  the  other  party ;  and  I  can  see  nothing  to  make 
the  contract  executory.  It  might,  indeed,  have  been  put  an  end  to 
by  a  dissolution  of  the  partnership  during  the  joint  lives,  under  the 
notice  provided  by  the  articles,  but  it  subsisted  until  so  determined. 
A  trust  certainly  cannot  be  the  less  capable  of  being  enforced  because 
it  is  founded  on  contract 

It  was  further  argued,  that,  there  could  be  no  intention  in  this  case 
to  create  a  trust,  because  the  trust,  if  created,  would  interfere  with 
the  interim  dispositions  of  the  property  ;  but  the  answer  to  this  argu- 
ment is,  that  the  trust  was  to  arise  at  a  future  time,  and  to  attach 
upon  the  property  as  it  should  then  exist;  and  I  apprehend  that  it 
might  well  be  so  created.  • 

Some  argument  was  also  founded  on  the  reference  in  the  aitidea 
to  any  widow  of  the  testator,  and  not  to  his  then  wife  only ;  but  this 
argument  appears  to  me  to  be  rather  against  than  in  favor  of  the 
plaintiff,  for  no  widow  could  take  under  the  testator's  will  except  his 
then  wife ;  and  if  she  had  died,  and  he  had  manied  again,  there 
would  have  been  no  provision  for  the  second  wife,  except  by  the  arti- 
cles ;  and  it  would,  therefore,  be  a  reasonable,  if  not  necessary,  intend- 
ment that  his.desiffn  was  to  provide  for  her  by  the  articles.  I  think 
further,  that  the  relation  of  the  parties  and  the  ordinary  habit  of  pro- 
viding for  members  of  a  family  by  stipulations  in  partnership  articles, 
Is  not  to  be  disregarded  in  determining  this  question  ;  and  the  view 
which  I  have  taken  of  it  is,  I  think,  much  strengthened  by  considering 
how  it  would  have  stood  iif  the  executors  of  the  testator  had,  upon  his 
death,  filed  a  bill  to  wind  up  the  concern,  or  to  compel  Shattock  to 
give  security  for  the  testator's  interest,  the  widow  having  elected  to 
continue  the  business.  Burely  it  would  have  been  a  sufficient  answer 
on  his  part  to  have  said,  he  had  stipulated  for  the  testator's  capital 
continuing  in  the  concern  if  the  widow  should  elect  to  continue  it, 
and  she  had  made  the  election. 

There  remains,  then,  the  question  as  to  the  obligation  of  the  widow 
to  elect,  and  I  think  she  is  not  bound  to  do  so ;  for  I  think  that  the 
testator,  by  the  provisions  Of  the  articles  of  partnership,  has  taken  Ins 
share  of  the  business  wholly  out  of  the  provisions  of  the  will.  It  is 
true  that  he  had  bequeathed  his  stock  in  trade,  and  that  the  stock  in 
trade  at  his  death,  if  it  had  continued  to  be  his,  would  have  passed 
by  the  will;  but  he  had  alienated  it;  and  I  cannot  read  his  will  as 
intended  to  dispose  of  that  which  he  had  parted  with. 
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The  decree,  therefore,  must  be,  to  declare,  that,  upon  the  death  of 
the  testator,  the  widow  became  entitled,  under  the  articles  of  partner- 
ship, to  the  testator's  share*  and  interest  in  the  profits  of  the  business, 
and  also  to  hb  share  and  interest,  including  excess  of  capital,  if  any, 
of  and  in  the  property,  stocks,  credits,  and  effects  of  the  partnership, 
and  that  the  plaintiff  did  not  take  and  has  not  any  right  or  interest 
therein  under  the  will  of  the  said  testator;  and  to  direct  the  usua} 
accounts. 


In  the  Matter  of  Mores'  Trust  J 

August  7  and  Norember  4, 1851. 

Canstrtiction  —  Survivor  —  "  ^  the  event  of  the  Death  "  —  Additional 

Legacies  —  Conditions, 

By  a  will  property  was  given  to  trustees,  to  apply  the  rents,  interests,  and  proceeds  for  the 
maintenance  of  the  testator's  son  Edward,  for  his  life,  and  not  to  be  paid  to  any  person 
under  an  assignment  by  or  execution  against  the  son ;  and  after  the  decease  of  the  son,  fyr 
the  two  daughters  of  the  testator,  absolutely.  Bt  a  codicil  it  was  declared,  that,  in  case 
•f  assignment  by  Edward,  the  trustees  should  stand  possessed  of  the  property  u{>on  trust 
for  the  daughters  of  the  testator,  in  the  same  manner  and  form  as  declared  by  his  will  in 
the  event  of  the  death  of  Edward.  By  another  codicil,  the  testator  gave  600/.  stock  to 
Edward,  in  addition  to  what  he  had  left  by  his  will,  subject  to  the  same  controUingpowecB 
and  restrictions  as  were  appointed  by  the  will ;  and  he  gave  a  like  snm  to  his  son  William, 
subject  to  the  like  control,  '*  and  to  the  survivor  of  them,  and  in  the  event  of  both  their 
deaths  **  for  the  benefit  of  the  said  daughters :  — 

Mdd^  that  the  true  construction  of  the  second  codicil  was,  that,  in  the  event  of  the  death  of 
either  of  the  legatees,  both  the  legacies  of  stock  shonld  go  to  the  survivor,  and  not  that 
on  the  death  of  either  his  legacy  should  go  to  the  snrvivoT}  which  would  cu^  down  an 
absolute  gift  into  a  life-interest.  That,  although  in  one  codicil  the  words  "  in  the  event 
of  the  death  of  Edward,"  meant  upon  the  death  of  Edward,  it  did  not  follow  that  the  words 
in  another  codicil  "in  Ae  event  of  both  their  deadis"  meant  upon  both  their  deaths ;  for 
one  expression  was  applied  to  a  lifo-interest  and  the  other  to  a  capital  sum :  That  the  period 
of  survivorship  must  oe  referred  to  the  period  of  distribution,  namely,  the  death  of  the 
testator :  That,  therefore,  Edward,  having  survived  the  testator,  took  the  legacy  of  stodk 
absolutely. 

The  rule,  that  added  legacies  are  subject  to  the  same  conditions  as  the  legacies  to  which 
they  are  added,  is  not  applicable  to  the  case,  inasmuch  as  the  application  of  the  rule  would 
alter  the  terms  of  the  additional  gift.  And  whether  the  rule  applies  to  any  cases  except 
where  the  original  legacy  is  absolute  or  defeasible  in  the  party  to  whom  the  additional 
legacy  is  given  —  qucare. 

The  provisions  in  the  Wills  Act  against  the  lapse  of  legacies  given  to  children,  renders  it 
necessary  for  a  testator,  intending  that  a  legacy  to  one  child  shall  go  over  to  another  in 
the  event  of  the  death  -of  tha  iOnt  legatee,  to  express  that  meaning  by  hia  will. 

The  testator,  by  his  will,  dated  the  19th  of  February,  1829,  after 
bequeathing  some  leasehold  premises  to  trustees,  upon  trust  to  pay 
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the  rents  to  his  daughter,  Caroline,  for  her  life,  for  her  separate  use; 
and,  after  her  decease,  upon  trust  for  her  children  who  should  be  liv- 
ing  at  th^  time  of  her  death ;  and,  in  default  of  such  issue,  upon  trust 
for  her  executors  or  administrators,  devised  and  bequeathed  to  the  same 
trustees  a  freehold  messuage  at  Peckham,  and  a  policy  of  insurance 
on  his  life,  upon  trust  to  invest  the  money  to  be  received  upon  the  po- 
licy, and  to  pay  and  apply  the  rents  and  profits,  interest,  dividends  and 
proceeds  of  the  freehold  messuage,  and  of  one  moiety  of  the  monep 
to  be  produced  from  the  policy^  to  and  for  the  maintenance  and  sup- 
port of  his  son,  Edward  Rowe  Mores,  during  his  life,  to  be  paid  to 
him  at  such  time  or  times,  and  in  such  manner,  as  the  trustees  should, 
£rom  time  to  time  in  their  discretion  think  fit,  declaring  it  to  be  his 
express  will  and  ineaning,  that  the  rents  and  profits,  interest,  divi- 
dends,  and  proceeds,  so  directed  to  be  paid  for  the  support  and  main- 
tenance of  his  son,  Edward  Rowe  Mores,  should  not  be  paid  to  any 
person  or  persons  under  any  assignment  to  be  made  by  his  said  son,  or  to 
any  assignee  or  assignees  under  any  Insolvent  Act,  or  commission  of 
bankruptcy,  or  under  any  execution  or  extent  which  might  at  any  time 
be  issued  against  him,  but  that  the  same  should  be  solely  and  exclusively 
for  such  his  support  and  maintenance ;  and  after  the  decease  of  his  son, 
Edward  Rowe  Mores,  he  directed  the  trustees  to  stand  seised  and 
possessed  of  the  freehold  messuage  and  of  the  moiety  of  the  moneys 
to  be  produced  from  the  policy,  upon  trust  for  the  only  use  and  be- 
hoof of  his  daughters,  Elizabeth  and  Selina,  their  heirs,  executors, 
administrators,  and  assigns,  for  ever.     The  testator  then  devised  a\id 
bequeathed  to  the  same  trustees  some  freeholds  or  closes  of  land  and 
some  turnpike  bonds,  and  the  other  moiety  of  the  moneys  to  arise 
from  the  policy  upon  trusts  for  the  benefit  of  his  son,  William  George 
Mores,  which  were  expressed  in  the  same  words  as  the  trusts  before 
mentioned  in  favor  of  his  son,  Edward  Rowe  Mores;  and  after  the 
decease  of  his  son,  William  George  Mores,  he  directed  these  parts 
of  his  property  also  to  be  held  upon  trust  for  the  only  use  and  behoof 
of  Elizabeth  Mores  and  Selina  Mores,  their  heirs,  executors,  admini- 
strators,  and  assigns ;  and  he  then  gave  the  residue  of  hb  estate,  both 
real  and  personal,  to  Elizabeth  Mores  and  Selina  Mores,  absolutely  ; 
and  appointed  Elizabeth  Mores  and  Robert  Willy,  his  executors. 

By  a  codicil  to  his  will,  dated  the  6th  of  May,  1833,  the  testator, 
after  reciting  that  he  had  by  his  will  devised  and  bequeathed  to  the 
trustees  the  freehold  messuage  at  Peckham  and, the  policy  of  insu- 
rance, upon  trust,  to  pay  and  apply  the  rents  of  the  messuage,  and 
the  interest  of  the  moneys  to  arise  from  the  policy,  for  the  mainte- 
nance and  support  of  his  son,  Edward  Rowe  Mores,  for  his  life,  to  be 
paid  to  him  in  the  manner  in  his  will  particularly  expressed,  declared 
that  in  case  his  said  son  should  assign  such  rents,  profits,  or  interest, 
or  should  become  insolvent  under  any  Insolvent  Act  or  commission 
of  bankruptcy,  or  should  any  execution  or  extent  be  issued  against 
his  good^  or  effects,  by  any  of  which  means  the  said  rents,  profits,  at 
interests  should  be  sought  to  be  obtained  for  the  benefit  of  any  credi- 
tor, that  then,  and  in  either  of  the  said  cases,  the  trustees  should  stand 
seised  and  possessed  of  the  said  messuage  and  the  money  to  be 
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received  from  the  policy  of  insurance,  upon  trust  for  the  only  use  and 
behoof  of  Elizabeth  Mores  and  Selina  Mores,  their  heirs,  executors, 
administrators,  and  assigns,  in  the  same  manner  and  form  as  declared 
by  his  will,  in  the  event  of  the  death  of  the  said  Edward  Rowe 
Mores. 

The  testator  made  another  codicil  to  his  will,  dated  the  9th  of  Oc- 
tober, 1840,  by  which  he  bequeathed  to  his  son,  Edward  Rowe  Mores, 
in  addition  to  what  he  had  already  left  him  by  his  will,  600/.,  31.  per 
cent,  consols,  subject  also  to  the  same  controlling  powers,  orders, 
restrictions,  and  directions  of  his  trustees,  as  were  appointed  by  his 
said  will ;  and  to  his  son,  William  George  Mores,  subject  to  the  like 
'  control,  as  exercised  by  his  said  trustees,  in  addition  to  what  he  had 
already  left  him  by  his  will,  a  further  bequest  of  600/.,  3/.  per  cent 
consols,  "the  same  as  his  brother,  and  to  the  survivor  of  them,  and, 
in  the  event  of  both  their  deaths,  to  the  sole  use  and  behoof  of"  his 
daughters,  Elizabeth  and  Selina.  Another  codicil,  dated  April,  1842, 
contained  nothing  material  to  the  question  in  the  petition.  A  fourth 
codicil  was  dated  the  2d  of  October,  1844,  and  thereby  the  testator 
gave  to  his  son,  William  George  Mores,  subject  to  the  like  control, 
order,  restrictions,  and  directions  of  his  trustees,  in  addition  to  what 
he  had  already  left  him,  his  leasehold  estate  in  Park-street,  held  under 
Lord  Grosvenor,  subject  to  a  ground  rent  of  24/.  per  annum ;  and  in 
the  event  of  his  death,  to  the  sole  use  and  behoof  of  the  daughters, 
Elizabeth  and  Selina. 

The  testator  died  in  April,  1846.  Edward  Rowe  Mores  died  in 
March,  1850.  And  his  legacy  of  600/.  consols  having  been  transfer- 
red into  court,  a  petition  was  presented  by  Elizabeth  and  Selina, 
pjaying  that  the  court  would  determine  on  the  construction  of  the 
codicil  of  the  9th  of  October,  1840,  and  direct  the  fund,  and  the  divi« 
dends  accrued  upon  it  since  the  death  of  Edward  Rowe  Mores,  to  be 
transferred  and  paid  to  the  person  entitled  thereto. 

Hailett  for  the  petitioners. 

The  Solicitor' General  and  Willcock  for  the  other  parties. 

The  following  cases  were  cited,  on  the  construction  of  the  words  "  in 
the  event  of  the  death  of  Edward,"  and  "  in  the  event  of  both  their 
deaths : "  Billings  v.  Sa/ndom^  1  Bro.  C.  C.  393 ;  Lord  Douglas  v. 
Chalmer,  2  Ves.  jun.  601 ;  Webster  v.  HaU^  8  Ves.  410 ;  S/ode  v. 
MUner,  4  Madd.  144 ;  TiUon  v.  Jones^  1  Russ.  &  My.  553 ;  Smart  v. 
Clarkj  3  Russ.  365. 

Vice-chancellor  :  The  question  raised  by  the  petition  relates  to 
the  legacy  of  600/.  consols,  in  which  Edward  Rowe  Mores  was  inte<» 
,  rested ;  and  the  points  argued  were,  whether  he  was  absolutely  entitled 
to  the  legacy  of  600/.  consols ;  and,  if  not,  whether,  upon  the  death 
of  Edward  Rowe  Mores,  William  George  Mores  took  it  absolutely ; 
or  whether  it  was  to  go  to  him  for  life  only,  and,  upon  his  death,  to 
the  petitioners,  Elizabeth  and  Selina. 
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A  suit  was  instituted  by  William  George  Mores,  and  a  mortgagee 
of  bis  interests  under  the  will  and  codicUs ;  and  by  a  decree,  (see  6 
Hare,  125,)  he  was  declared  to  have  been  absolutely  entitled  to  the 
leasehold  estate  in  Park-street  It  was,  I  think,  also  stated  in  the 
argument  upon  the  present  petition,  that  the  Vice-Chancellor,  Wi- 
gram,  had,  in  this  suit,  also  held  him  to  have  become  absolutely  en- 
titled to  one  of  the  legacies  of  600/.  conscds ;  but  this  does  not  appear 
by  the  decree,  as  stated  in  the  report  of  the  case.  Id.  136.  If  it  was 
so  held,  I  presume  it  was  upon  the  bearing  on  further  directions.  The 
decision,  however,  whether  it  may  have  been,  will  not  relieve  me  from 
the  necessity  of  det^mining  the  questions  raised  by  thifr  petition.  I 
could  regard  it  only  as  an  authority ;  *but  it  would,  of  course,  carry 
with  it  the  great  weight  to  which  all  the  decisions  of  the  Vice-Chan- 
cellor,  Wigram,  are  most  justly  entitled. 

In  order  to  arrive  at  a  correct  conclusion  upon  these  questions,  the 
case  must,  I  think,  be  considered,  first,  upon  the  terms  in  which  the 
legacy  is  given  to  Edward  Rowe  Mores ;  and,  secondly,  upon  the 
ulterior  dispositions  which  are  to  be  found  in  the  codicil. 

The  legacy  is  given  to  Edward  Rowe  Mores  in  addition  to  what 
has  been  already  given  to .  him ;  and  it  is  g#ven  subject  to  the  Mtme 
controlling  powers,  orders,  restrictions,  and  directions  of  the  trustees 
as  are  appointed  by  the  will.  Upon  the  argument  of  the  case,  it  occur-* 
red  to  me  that  it  might  possibly  be  governed  by  what  is  said  in  Crow^ 
der  V.  Clowes^  2  Ves.  jun.  44§,  to  have  been  determined  by  Lord 
Thurlow,  referring  probably  to  his  decision  in  Leacro/t  v.  Maynardj 

1  Ves.  jun.  279,  that  added  legacies  shall  be  subject  to  the  same  con- 
ditions as  apply  to  the  legacies  to  which  they  are  added ;  but,  upon 
further  considering  the  point,  I  am  satisfied  that  that  rule  cannot  be 
applied  to  the  present  case.  It  is  clear  firom  Sir  John  Leach's  judg- 
ment, and  from  his  decision  in  CkaUeris  v.  Your^j  6  Madd.  30,  (see 

2  Russ.  184,)  that  he  did  not  consider  the  rule  to  be  universal  There 
are  many  cases  in  which  it  has  not  been  applied;  and  I  can  find  no 
case  in  which  it  has  been  held  applicable,  except  where  the  original 
legacy  has  been  absolute  or  defeasible  in  the  party  to  whom  the  ad- 
ditional legacy  has  been  given.  To  apply  the  rule  in  such  a  case  as 
the  present,  would  be  to  alter  the  terms  of  the  disposition,  and  to 
convert  what  is  in  terms  given  to  Edward  Rowe  Mores  into  a  gift  to 
him,  and,  after  bis  death,  to  his  sisters,  the  petitioners.  The  rule  in 
question  cannot,  therefore,  be  applied  in  the  present  case ;  and  I  think 
that  the  provisions,  which  subject  this  legacy  to  the  control  of  the 
trustees,  mean  no  more  than  that  they  are  to  be  vested  with  the  same 
discretion,  and  to  be  subject  to  the  same  restrictions,  as  to  the  capital 
of  the  legacy,  as  they  already  had  and  were  subject  to  as  to  the  rents 
and  interests  given  by  the  wilL  My  opinion,  therefore,  is,  that  con- 
sidering the  case  only  upon  the  terms  in  which  the  legacy  is  given^ 
Edward  Rowe  Mores  was  absolutely  entitled  to  it. 

This  being  the  construction  of  the  gift  itself,  the  remaining  question 
is,  whether  the  absolute  interest  thus  given  is  cut  down  by  the  ultericv 
dispositions.  This  must  depend,  first,  upon  the  construction  to  be 
given  to  the  words  ^^and  to  the  survivor;"   and^  secondly,  upon 
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the  effect  to  be  attributed  to  the  words  ^  in  the  event  of  both  their 
deaths." 

With  reference  to  the  words  "  and  to  the  survivors,"  I  think  there 
is  no  doubt  that  they  apply  to  this  legacy  as  well  as  to  the  legacy  . 
given  to  William  George  Mores ;  for  they  are  immediately  prefaced 
Snd  immediately  followed  by  words  which  apply  to  both  the  legatees. 
The  case,  therefore,  stands  thus :  the  codicil  gives  600/.  consols  to 
Edward  Rowe  Mores,  and  600Z.  consols  to  William  George  Mores 
and  to  the  survivor.  It  is  evident  the  expression  of  the  codicil  is  here 
defective.  It  is  not  stated  in  what  event  either  legacy  is  given  to  the 
survivor.  The  meaning,  I  think,  must  be  collected  from  the  context 
The  succeeding  clause  provides,  that,  in  the  event  of  the  death  of 
both  the  legatees,  both  the  legacies  shall  go  to  the  sisters;  and  I  tbinky 
therefore,  this  clause  must  mean,  that,  in  the  event  of  the  death  of 
either  of  the  legatees,  both  the  legacies  shall  go  to  the  survivor ;  and 
thus  reading  the  clause,  (and  to  read  it,  that,  upon  the  death  of 
either,  his  legacy  shall  go  to  the  survivor,  would  be  to  convert  what 
is  absolutely  given,  into  a  mere  life-interest,)  I  think  there  is  no  doubt 
of  the  construction.  The  survivorship  would  be  to  be  referred  to  the 
period  of  distribution,  and  each  legatee  surviving  the  testator  would 
^    take  absolutely. 

But  then  it  is  said,  with  re^rence  to  the  effect  to  be  attributed  to 
the  words  ^  in  the  event  of  both  their  deaths,"  that,  although  in  ordi- 
nary cases  such  words  would  be  held  to  refer  to  death  in  the  lifetime 
of  the  testator,  this  testator  has  put  his  own  construction  upon  them. 
That  the  words  *<  in  the  event  of  the  death  of  Edward  Rowe  Mores," 
as  used  by  this  testator  in  the  first  codicil,  mean  upon  t^e  death  of 
Edward  Rowe  Mores;  and  that  the  words  '<in  the  event  pf  both  their 
deaths,"  as  used  in  the  second  codicil,  must  have  the  same  meaning. 
I  agree  that  the  words  in  question,  as  used  in  the  first  codicil,  do 
mean  upon  the  death  of  Edward  Rowe  Mores ;  but  I  do  not  think 
that  this  warrants  the  conclusion  which  is  deduced  from  it,  for  the 
words  used  in  the  two  codicils  have  reference  to  different  subjects  :^- 
in  the  first  codicil,  to  a  mere  life-interest ;  and  in  the  second,  to  a 
capital  sum ;  and  I  do  not  think  that  the  same  words  used  with 
reference  to  different  subjects  must  necessarily  receive  the  same  con- 
struction. It  is  to  be  observed,  that,  in  consequence  of  the  provision 
of  the  Wills  Act  against  the  lapse  of  legacies  given  to  children,  it 
was  necessary  for  this  testator,  if  he  intended  these  legacies  to  go  to 
his  daughters,  in  the  event  of  the  death  of  both  his  sons  in  his  life- 
time, to  express  that  meaning  by  his  will ;  and  I  do  not  know  how 
he  could  have  expressed  it  in  any  more  appropriate  words. 

Upon  the  whole  case  my  opinion  is,  that  Edward  Rowe  Mores 
was  absolutely  entitled  to  this  legacy,  and  that  it  belongs  to  his  per* 
sonal  representative,  and  the  order  must  be  accordingly.  The  costs 
of  all  parties  must  be  paid  out  of  the  fund. 

49  • 


986  COURTS  OF  CHANCERY,  1853. 

.  Oole  V.  Mites. 


Cole  i;*  Miles.^ 

July  6, 1852. 

Executor — Specific  Legatee — Assent — Safe  —  Assignment — Breach 

of  Trust 

By  an  assignment,  bj  one  of  the  seyeral  execntors,  of  a  leasehold  estate,  the  property  of  the 
testatrix,  which  had  been  bequeathed  to  that  execntor  absolutely  fw  his  benefit,  recitmg 
that  the  assignor  and  another  execntor  had  proved  the  will,  (bat  not  stating  the  fact  that  a 
third  executor  had  also  subsequently  proveo,)  and  reciting  that  the  executors  had  assented 
to  the  bequest  to  the  assignor,  it  was  witnessed  that  the  assignor,  in  his  screral  capacities 
of  executor  and  assignee  of  Uie  testatrix,  in  consideration  of  the  snm  therein  mentioiied, 
sold  and  assigned  the  premises  to  the  purchaser.  The  i^signor,  in  hii  character  of  exe- 
cutor, was,  at  the  time  of  the  assignment,  indebted  to  the  estate  of  the  testatrix  in  a  sum 
greater  than  the  value  of  the  property  assigned.  On  a  bill  by  the  co-executors,  on  behalf 
of  the  estate  of  the  testatrix,  to  set  aside  the  assignment,  and  recover  the  title  deeds,  it — 


Hdd^  that  the  assignment  by  the  executor  to  the  purchaser  was  effectual,  and  diet,  whedier 
there  had  or  had  not  been  an  assent  to  the  bequest  b j  the  other  d^cntors^  the  oonit  would 
not  disturb  the  sale. 

Whether,  without  any  express  assent  by  executors  to  a  bequest  of  a  leasehold  estate,  the 
entering  of  the  legatee  into  possession  and  receipt  of  the  rents  and  profits,  with  the 
knowledge  of  and  without  any  objection  from  the  execntors,  does  not  amount  to  an  assent 
by  them  —  Qfuert. 

The  testatruft,  Lucy  Sutherland,  was  the  mortgagee  of  certaiii 
leasehold  messuages  and  plots  of  land  in  Market  street,  Paddlngton, 
with  a  power  of  sale,  to  secure  700L  and  interest  By  a  third  codicil 
to  her  will,''  dated  in  November,  1843,  Lucy  Sutherland  bequeathed 
the  mortgaged  premises  to  John  Townsend,  for  his  own  absolute  use 
and  benefit;  and,  by  her  will,  she  appointed  Cole,  Martin,  John 
Townsend,  and  Chevaux,  her  executors.  The  testatrix  died  in  Janu- 
ary, 1844.  Martin  and  Townsend  proved  the  will  in  March,  1844, 
and  Cole  in  November  following.  A  suit  ( Townsend  v.  JAa/rtxgi)  was 
instituted  in  December  of  the  same  year,  by  two  of  the  residuary 
legatees  against  the  executors ;  and  by  the  Master's  report,  made  in 
1848,  it  was  found,  that,  on  the  30th  September,  1845,  Townsend 
was  indebted  to  the  estate  of  the  testatrix  to  the  amount  of  2,06(U. ; 
that  Townsend  was  the  solicitor  of  the  defendant,  James  Miles ;  and 
that  by  an  assignment,  dated  the  30th  of  September,  1845,  Townsend 
assigned  to  Miles  the  leasehold  premises  in  Market  street,  ^  without 
ever  having  obtained  any  assent  whatever  on  the  part  of  Cole  or  Mar* 
tin,  his  coexecutorsf  to  any  of  the  bequests  in  his  favor."  That  this 
deed  recited  the  bequest  of  the  premises  to  Townsend  absolutely ;  the 
proof  of  the  will  by  Martin  and  Townsend  in  March,  1844 ;  and  that 
the  executors  of  the  testatrix  had  assented  to  the  bequest  of  the  pre»i 
piises  to  Townsend ;  and  that  he  had  accepted  the  same,  and  entered 
into  possession  and  receipt  of  the  rents  and  profits  thereof ;  that  the 


1 10  Hare,  179. 
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mortgage  debt,  and  an  arrear  of  interest,  was  unpaid ;  and  that  Miles 
bad  contracted  for  the  purchase  of  the  premises  at  the  sum  of  499/1 ; 
and  it  was  thereby  witnessed,  that  John  Townsend,  "  in  his  several 
capacities  of  executor  and  assignee  of  the  said  Lucy  Sutherland," 
and  in  exercise  of  the  power  contained  in  the  Indenture  of  mortgage^ 
in  consideration  of  said  sum,  did  bargain,  sell,  assign,  and  tmnsfer 
the  said  premises  unto  Miles,  his  executors,  &c.,  for  the  residue  of 
the  term* 

On  the  30th  of  December,  1845,  Miles  assigned  the  premises  to 
Cundell,  and  afterwards  Cundell  deposited  the  title  deeds  with.  Wilson. 

By  an  order  of  the  5th  of  December,  1848,  made  in  Toumseiut  v. 
Marlinj  John  Townsend  was  ordered,  within  two  months,  to  pay  into 
court  2,124/.  55.;  then  due  from  him  to  the  estate  of  the  testator. 
Under  a  reference  made  in  the  same  cause  in  February,  1849,  it  was 
found  that  the  plaintiffs,  Cple  and  Martin,  had  never  assented  to  any 
of  the  bequests  to  Townsend ;  and  that  the  assignment  by  Townsend 
to  Miles  was  colorable,  and  without  any  good  and  valuable  consider- 
ation ;  and  that  a  bill  should  be  filed  by  Cole  and  Martin  against 
Townsend,  Miles,  Cundell,  and  Wibon,  for  recovery  of  the  deeds 
and  the  possession  of  the  premises,  and  for  an  account  of  the  rents 
subsequent  to  the  30th  of  September,  1845.  By  an  order  of  the  18th 
of  July,  1851,  in  the  cause  of  Townsend  v.  Martin^  liberty  was  given 
to  Cole  and  Martin  to  file  the  bill  accordingly. 

The  bill,  stating  the  foregoing  circumstances,  alleged  also  that  the 
premises  w^e  sold  by  John  Townsend,  not  in  his  character  of  execu- 
tor or  trustee,  or  for  the  purpose  of  satisfying  claims  due  ftom  the 
testatrix  or  her  estate,  but  on  bis  own  accounf  and  for  his  own  pmw 
poses ;  and  it  charged,  that  Miles  had  notice  that  there  had  been  no 
assent  by  the  plaintiffs  to  the  bequest  to  Townsend,  and  that  the 
affairs  of  the  testatrix's  estate  were  wholly  unsettled,  and  that  the 
suit  of  Martin  v.  Townsend  had  been  registered  as  a  lis  pendens. 
John  Townsend  was  out  of  the  jorisdictton,  and  the  subpmna  was 
prayed  against  him  when  he  should  return.  The  bill  prayed  that  the 
assignments  of  the  30th  of  September,  1845,  and  the  30th  of  Decem- 
ber, 1845,  might  be  declaim  to  be  fraudulent  and  void  against  the 
plaintiffs ;  and  that  the  deeds  might  be  delivered  up,  and  an  account 
taken  of  the  rents  and  profits  received  by  the  defendants.. 

Miles,  by  his  answer,  said  that  he  was  informed  by  Townsend,  and 
believed,  that  the  plainti£&,  Cole  and  Martin,  had  assented  to.  the 
bequest  to  Townsend,  and  that  the  recital  of  the  fact  on  the  deed 
was  true.  He  admitted  that  Townsend  was  his  solicitor.  He  sub- 
mitted, that  it  was  competent  to  Tnwnsend,  as  such  executor,  to  sell 
the  premises,  and  that  his  reeeipt  was  an  effectual  discharge ;  that  his 
assent  alone  was  sufficient;  and  that  an  entry  into  the  receipts  of  the 
rents  and  profits,  on  his  own  behalf,  in  the  absence  of  any  express 
assent  by  the  plaintiffs,  would  be  sufficient  evidence  of  such  absent 

Cole  and  Martin  were  examined  as  witnesses.  Cole  stated,  that 
they  had  given  no  assent  to  the  bequest  to  Townsend.  The  evidence 
of  Martin  is  stated  in  the  judgment.  The  payment  of  the  considera- 
tion to  Townsend  by  Miles  was  proved  by  the  defendants. 
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JT.  Parker  and  F.  T.  WhUe^  for  i^e  plaintiffs,  cited  Morris  v.  Lwiej 
1  Y.  &  C.  C.  C.  380 ;  and  contended  tbat  the  statements  on  the  deed 
with  regard  to  the  title  and  the  assent  of  the  executors,  were  snfficient 
to  put  a  purchaser  upon  inquiry,  whether  the  propeorty  which  was 
the  subject  of  the  assignment  was  not  required  for  the  payment  of 
debts  and  legacies;  and,  if  any' inquiry  had  been  made,  the  purchaser 
would' have  found  that  Townsend,  the  executor,  was  indebted  to  the 
estate,  and,  therefore,  not  in  a  position  to  claim  the  moperty  for  his 
own  benefit  Jones  v.  Smithy  1  Hare,  43 ;  Taplor  v.  Matokinsj  8  Ves. 
209.  Tliey  relied  also  on  the  fact,  that  the  principle  on  which  the 
suit  was  founded,  had  received  the  sanction,  and  that  the  suit  had 
been  instituted  under  the  direction,  of  the  court ;  cmd  submitted  that 
the  fact  of  Townsend  being  the  executor  of  Miles,  moreover,  gave 
the  latter  constructive  notice  of  Townsend's  situation  in  respect  of 
the  estate  of  the  testatrix. 

Bacon  and  W.  Morris^  appeared  for  the  defendant,  Miles ;  Russell 
and  K  O.  White j  for  the  defendant,  Wilson ;  and  Willcock  and  Brior^ 
for  the  defendant,  Cundell ;  but  the  arguments  on  behalf  of  the  de- 
fendants were  stopped  by  the  court 

The  Vioe-Chanoellob.  There  must,  I  think,  have  been  some 
evidence  before  the  Master  upon  the  occasion  of  the  inquiry  made 
by  him,  which  is  not  now  before  me ;  for  I  think  that  the  Master 
would  not,  upon  the  evidence  now  before  me,  have  come  to  a  condu- 
sion  favorable  to  the  institution  of  this  suit 

There  is  no  principle,  as  it  appears  to  me,  more  important  for  this 
court  to  observe,  than  that  of  abstaining  from  interfeienoe,  on  any 
other  than  substantial  grounds,  with  sales  made  by  executors.  If 
this  principle  be  disregarded,  and  if  sales  by  executors  of  the  property 
of  their  testators  be  permitted  to  be  disturbed  or  queetioaed  on  slight 
grounds,  it  will  be  impossible  to  administer  any  estate  except  under 
the  direction  of  this  court. 

I  am  much  disposed  to  think  that  this  suit  is  aitoge&er  wrongly 
framed.  Residuary  legatees  are,  no  doubt,  Entitled  to  follow  ttie  pro- 
perty of  their  testator  in  the  hands  of  alienees,  where  the  alienation 
has  been  made  by  fraud  or  collusion  between  the  executors  and 
alienees ;  but  it  is  one  thing  for  a  residuary  lega;tee  to  follow  the 
property  of  his  testator  to  the  extent  to  which  it  has  been  improperly 
alienatra;  and  another  thing  for  the  coexecutors  of  ah  executor 
alleged  to  have  conmiitted  a  fraud,  in  which  they  have  not  concuned 
or  acquiesced,  to  file  a  bill  against  such  executor,  to  set  aside  a  sale 
by  him  of  property  of  the  testator,  and  to  have  the  title  deeds  deliv* 
ered  up  to  the  coexecutors.  A  case  against  an  executor  and  alienee, 
such  as  that  which  is  made  by  this  bill,  would,  I  think,  to  say  the 
least,  have  been  more  properly  brought  forward  by  a  supplemental 
bill  in  the  original  suit  of  Toumsend  v.  Martin^  filed  by  the  plaintiffs 
in  that  suit  I  do  not,  however,  intend  to  dispose  of  this  suit  on  any 
question  of  form ;  and  it  is  unnecessary  therefore  frifther  to  pursue 
this  question. 
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The  case  made  by  this  bill  as  the  ground  for  setting  aside  the  assign- 
ment to  Miles  of  this  portion  of  the  estate  of  the  testatrix,  is,  first, 
that  there  was  fraud  and  collusion  between  the  alienees  of  the  estate 
of  Townsend ;  and,  secondly,  that,  independently  of  the  case  of  fraud 
and  collusion,  the  assignment  cannot  be  sustained.  There  is  no  evi- 
dence to  establish  the  ease  of  fraud  or  collusion ;  and  the  only  ques* 
tion  therefore  is,  whether  I  am  to  set  aside  the  aHsignment,  and  decree 
the  delivery  up  of  the  title  deeds,  on  the  ground  of  any  facts  which  I 
can  find  on  the  face  of  the  assignment,  or  in  the  situation  of  the  par- 
ties with  reference  to  the  estate. 

The  deed  recites  the  mortgage  to  the  testatrix,  and  her  will,  by 
which  she  bequeathes  to  Townsend  the  property  comprised  in  the 
mortgage ;  that  the  will  was  duly  proved  by  Martin  and  Townsend 
on  the  9th  of  March,  1844 ;  that  the  executors  of  the  testatrix  had 
assented  to  the  bequest  to  Townsend ;  and  that  Townsend  had 
accepted  the  same,  and  entered  into  possession  of  the  premises,  find 
the  receipt  of  the  rents  and  profits  thereof.  The  deed  then  recites, 
that  the  790/.,  and  an  arrear  of  interest,  was  due  on  the  mortgage ; 
and  that  Miles  had  contracted  for  the  purchase  of  the  premises,  at 
the  sura  of  499/. ;  and  it  ^vitnesses,  that,  in  consideration  of  the  said 
sum,  Townsend,  in  bis  several  capacities  of  executor  and  assignee  of 
Lucy.  Sutherland,  and  in  exercise  of  the  power  contained  in  the  mort- 
gage deed,  did,  for  the  said  consideration,  sell  and  assign  the  pre- 
mises to  Miles.  The  deed,  therefore,  purports  to  be  executed  by 
Townsend  in  his  character  of  executor  as  wefl  as  of  assignee,  by 
virtue  of  the  bequest  Now,  if  I  were  to  set  aside  this  assienment, 
1  must  say  that  there  was  no  sale  to  Miles  by  Townsend  in  his 
character  of -executor;  for,  if  there  were  a  sale  by  Townsend  in  that 
character,  it  is  not  eve|i  pretended  that  there  is  any  ground  which 
would  warrant  me  in  dealing  with  it  as  a  sale  which  is  not  to  be  sup- 
ported. The  court  does  not  impose  upon  parties  dealing  with  execu- 
tors the  duty  of  ascertaining  whether  the  sale  of  property  vested  in 
the  executor  in  that  character  is  or  is  not  proper.  It  is  ss^d,  however, 
that  I  ought  not  to  consider  the  sale  as  having  been  made  by  Town- 
send  in  his  character  of  executor,  inasmuch  as  the  assignment  goes 
on  to  state  that  the  executors  had  assented  to  the  gift,  and  that 
Townsend  had  entered  into  possession  of  the  property.  I  am  of 
opinion,  however,  that  I  cannot  conclude,  from  this  recital,  that  the 
sale  was  not  made  by  Townsend  in  his  character  of  executor ;  for, 
although  the  assent  to  the  legacy  and  the  possession  of  the  legatee 
no  doubt  creates  another  titie,  still  it  is  a  title  which,  standing  alone, 
would  be  open  to  question  upon  the  fact,  whether  there  had  been 
such  an  assent  by  the  executors ;  and  where  the  purchaser  takes  from 
the  vendor  in  his  character  both  of  executor  and  legatee,  I  see  no 
reason  why  the  court  should  strike  out  of  the  operative  part  of  the 
deed  the  statement  that  it  is  made  in  his  character  of  executor.  The 
form  of  the  assignment  may  perhaps  be  accounted  for  by  the  fact 
that  it  is  not  an  assignment  of  the  mortgage  debt,  but  of  the  irre- 
deemable property.  Upon  the  face  of  the.  assignment,  therefore^  I 
see  nothing  by  which  it  can  be  impeached. 
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It  is  said,  however,  that  the  pnichaser  had  notice  of  facts  whtdi 
ought  to  have  put  him  upon  inquiry,  and  which,  if  he  had  inquired, 
woold  have  led  him  to  information  that  the  assignment  was  not  made 
by  Townsend  for  the  benefit  of  the  estate,  and  that  he  had  not 
acquired  any  title  by  the  assent  which  was  ontruly  alleged  to  have 
been  given ;  but  the  deed  recites  that  the  testatrix  appointed  Ck>Ie, 
Martin,  Chevanx,  and  Townsend,  her  executors,  and  that  Martin  and 
Townsend  only  had  proved  the  will,  and  that  the  executors  had 
assented  to  the  bequest ;  which  must  mean  that  those  executors  who 
had  proved  the  will  had  so  assented.     Now,  one  of  the  execators, 
whose  assent  is  thus  alleged  to  have  been  given,  is  the  party  actually 
making  the  transfer  by  the  deed ;  and  Martin,  the  other  executor  who 
had  proved,  has  been  examined  as  a  witness,  and  this  is  the  evidence 
which  he  gives  upon  the  point: — ^  I  never  either  assented  to  or  dis- 
sented from  the  bequest  of  the  Market  street  premises  in  favor  of  John 
ToMrnsend.     I  understood  that  he,  being  of  €Lge  at  the  time  of  the 
testatrix's  death,  was  entitied  to  take  what  she  left  him  without  any 
control  of  his  ooexecutors ;  and  I  left  him  to  take  possession  of  the 
interest  in  the  Market  street  premises  bequeathed  to  him,  and  to  deal 
with  it  as  he  pleased,  without  interfering  with  the  matter  at  all  either 
by  way  of  assent  or  dissent"  The  testatrix,  it  appears,  died  in  March, 
lo44 ;  and  the  executors  left  John  Townsend  in  exclusive  possession 
of  the  property  from  that  time  until  the  sale  in  the  month  of  Septem- 
ber, 1845.     He  seems  to  have  been  all  this  time  dealing  with  the  pro* 
perty  as  his  own ;  add  I  think  it  would  be  difficult  to  say,  that  there 
was  not  in  fact  an  assent  on  the  part  of  the  executors ;  but,  at  all 
events,  the  case  on  this  point  is  reduced  to  this-— whether  a  purcha- 
ser from  an  executor  ana  specific  legatee  of  the  subject  of  the  specific 
bequest  is  bound  to  inquire  whether  the  other  executors  have  proved 
the  will,  or  whether  they  have  or  have  not  "given  their  assent   I  tbink 
it  is  of  great  importance  that  no  difficulty  should  be  thrown  in  the 
way  of  the  deahng  by  executors  with  the  property  of  their  testators, 
and  that  tl^  purchaser  in  this  case  was  not  bound  to  make  such 
inquiries.^  With  respect  to  the  purchaser  having  notice  of  the  original 
suit,  I  intimated  during  the  argument,  and  I  continue  of  that  opinion, 
that  it  was  not  material,  as  the  original  suit  did  not  relate  to  the  pro- 
perty specifically  bequeathed.   The  bill  must  be  dismissed  with  costs, 
to  be  paid  by  the  plaintiffs ;  but  the  plaintiffs,  having  acted  under  the 
order  of  the  court,  will  repay  themselves  the  costs  out  of  the  estate 
of  the  testatrix. 
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Russell  v.  JacksonJ 

March  6  and  9, 1853. 

Secret  Trust  —  Void  Devise  —  Charity  —  Trustee  and  Cestuy  Trust 

A  devise  and  beanest  of  the  testator's  residnair  estate  to  two  persons,  with  an  oral  intima- 
tion given  by  tne  testator  to  one  (if  not  botn)  of  the  devisees,  that  he  had  qonfidence  in 
them,  and  was  satisfied  they  wonid  carrf  oat  nis  intentions,  which  they  well  knew,  and  an 
assent  by  one  of  the  devisees  to  this  intimation  :— 

SM^  to  be  an  undertaking  by  the  devisee  that  he  wonld  carry  out  the  intention,  and  to  be 
therefore  a  gift  upon  a  secret  tmst.  And  it  u>pearing  that  the  tmst  was  for  the  foundation 
of  a  Socialist  school,  and  either  charitable  or  illegal,  the  court  declared  it  void  as  to  the 
real  estate,  mortgages,  and  chattels  real,  and  directed  an  inquiry  into  the  nature  of  the 
trust  contemplate. 

Where  it  appeared  that  the  gift  was  made  upon  the  assent  and  consequent  undertaking 
of  one  only  of  the  devisees  m  trust  to  peifonn  the  illegal  or  void  trust,  the  other  devisee 
could  not  take  the  estate  beneficially. 

In  such  a  case,  if  the  extent  of  the  i>n>perty  intended  by  the  testator  to  be  subjected  to 
the  secret  trust  be  uncertain,  it  lies  with  the  trustee  who  has  taken  the  estate  by  means  of 
his  assent  to  the  testator's  design,  to  show  to  what  part  of  the  property  the  trust  does  not 
extend. 

The  suit  of  one  of  the  next  of  kin  of  the  testator  in  the  cause, 
alleging  that  the  gift  in  his  will  to  William  Jackson  and  Thomas 
Aston  Jackson  was  made  upon  a  seeret  and  illegal  trust,  and  that  it 
was  therefore  void.  The  heir  at  law,  who  was  also  stated  to  be  the 
other  next  of  kin,  and  the  Attomey-Greneral,  as  representing  the 
crown,  were  made  defendants. 

The  facts  of  the  case,  and  the  evidence  on  .which  the  court  pro- 
ceeded, appear  fully  in  the  judgmentj^ 


» 10  Hare,  204. 

S  The  will  was  aa  foUowa: — 

**  I»  Joseph  Bossell,  of  &c.,  do  make  and  publish  this  my  last  will  and  testament  in. 
manner  following,  that  is  to  say  —  First,  I  oirect  that  all  my  just  debts,  funeral  and 
testamentary  chaises  and  expenses,  be  fully  paid  and  satisfied  oy  the  executors  here* 
inafter  named.  1  give,  devise,  and  bequeauie  all  my  freehold  messnases,  land,  and 
hereditaments,  situate  at  Shirley  street  aforesaid,  nnto  my  brother  William  Ruseell,  to 
hold  to  my  said  brother  for  the  term  of  his  natnial  life ;  and  from  and  after  his  decease, 
I  give,  devise,  and  bequeathe  the  same  to  William  Jackson  and  Thomas  Aston  Jackson, 
their  heirs  and  assigns  for  ever.  I  also  give,  devise,  and  bequeathe  unto  tiie  said  Wil- 
liam Jackson  and  Thomas  Aston  Jackson  all  the  rest  and  residue  of  my  freehold  and 
leasehold  property,  stock-isHtsade,  honaehdd  fnmitnre,  and  effects,  whatsoever  and 
wheresoever,  and  of  whatsoever  natore  or  kind,  of  which  I  may  die  pooBOsaod :  To  hold 
tiie  same  unto  the  said  William  Jackson  and  Thomas  Aston  Jackson,  their  heini,  exe- 
cutors, administrators,  and  assisns,  upon  and  for  the  trusts,  intents,  and  purposes  .her^ 
inafler  mentioned  and  declared  respecting  the  same;  (th^t  is  to  say)  upon  trust  that 
they  die  said  William  Jackson  ana  Thomas  Aston  Jackson,  or  the  survivor  of  them, 
his  executors  or  administrators,  do  and  shall,  as  soon  as  conveniently  may  be  after  mj 
decease,  collect  and  get  in  my  debts,  and  sell  and  dispose  of  adl  my  fr«ehdd  (except 
the  Shirley  street  property  hereinbefore  disposed  of)  and  leasehold  property,  stock-in- 
trade,  household  ffoods,  and' other  effects,  either  by  public  auction  or  private  contract 
[their  receipt  to  oa  discharges].    And  I  do  hereby  further  will  ana  direct,  that  tiie 


fi88  COURTS  OF  CHANCERY,  1883. 

BaneU  v,  Jaeksoii. 

Speedy  for.the  plaintiflb,  submitted,  first,  that  upon  the  evidence  in 
the  cause  it  was  clear  that  there  had  been  an  express  or  a  tacit  under- 
taking on  the  part  of  the  devisee  and  executors  to  perftHm  the  direct- 
ions of  the  testator  as  to  founding  a  school,  and  that  this  created  a 
^  trust,  upon  which  the  court  would  act,  and  prevent  the  devisee  and 
executors  from  holding  the  estate  discharged  of  the  trust  Tkywn  v. 
Thynn^t  1  Vem.  296 ;  Reeck  v.  KenmigaU^  Arob.  67;  Barrow  v.  Green' 
auffh^  3  Ves.  152 ;  Oldham  v.  LUchfordj  2  Vem.  506 ;  Fddmare  v. 
GuHmng'j  7  Sim.  644 ;  s.  c.  5  Sim.  485 ;  Walker  v.  WaUcer^  per  L^rd 
Hardwickej  2  Atk.  99 ;  Muckleston  v.  Brown^  per  Lord  EtdoHj  6  Ves. 
69.  There  being  evidence  of  a  trust,  the  question  is,  whether  the 
trast  is  void  wholly  or  to  any  extent ;  for,  to  the  extent  to  which  it  is 
void,  as  to  the  personal  estate,  the  next  of  kin  are  entitled.  West  v. 
ShtUtleworth,  2  My.  &  K.  684 ;  Boston  v.,  Staiham,  1  Eden  508 ;  Ed- 
wards  v.  IHke^  Id.  267 ;  and  the  disposition  is  void  against  all  parties, 
and  not  only  against  those  by  whose  act  it  has  been  obtained 
Suguenin  v.  baselepj  14  Ves.  289.  The  trust  in  this  case  is  shown 
to  be  for  purposes  inimical  to  the  Christian  religion,  and  therefore 
void.  A  gift  in  aid  of  contributions  ^  towards  the  political  restoration 
of  the  Jews  to  Jerusalem  and  to  their  oNxrn  land  "  has  been  held  void. 
Sebershon  v.  Vardon.^ 

Walker  and  Kirkman  for  the  heir  at  law  of  the  testator. 

W.  P.  Wood  and  W.  M.  James  for  the  Attorney-GeneiaL 

Roll  and  F.  T.  White  for  the  defendants,  the  Jacksons,  contended 
that  there  was  nothing  to  affect  them  with  any  trust  Bwney  v. 
Macdonald^  15  Sim.  6.  They  submitted,  that  there  was  a  total 
absence  of  proof  either  as  to  what  the  purpose  was  which  it  was 
suggested  the  testator  had  in  his  mind,  .or  that  he  continued  to 
entertain  the  intention  when  the  difficulties  in  effecting  it  bad  been 
pointed  out  to  him,  or  even  as  to  what  portion  of  his  pToperty  he  had 
at  any  time  intended  to  dedicate  to  the  suggested  purpose ;  and  tbey 
contended  that  it  was  contrary  to  the  principles  of  the  court  to  dedate 
the  existence  of  a  trust  entirely  uncertain  as  to  the  subject  or  object 
If,  however,  there  were  to  any  extent  a  trust,  there  was  no  reason 
why  it  should  not  be  carried  into  effect,  so  far  as  it  was  lawful ;  and 
the  trust  gave  the  next  of  kin  no  right  to  sue.     The  affairs  of  a  com- 


nid  William  Jacknn  snd  Thomas  Aston  Jackson  shall  rec^T«  the  money  to  arae 
from  snch  sale  and  collection,  and  stand  and  be  possened  thereof  in  trost  to  pay  and 
dischaixe  the  legacies  hereinafter  hj  me  given  and  bequeathed  (that  is  to  say)  rhera 
followed  some  legacies  to  persons  DaroedjT  I  direct  the  before-mentioned  legacies  to 
be  paid  to  the  respective  legates  within  six  months  after  my  decease.  And  as  to  all 
the  rest  and  residue  of  the  moneys  to  arise  fVom  the  before  mrected  sale  and  collection, 
I  give  and  bequeathe  the  same  unto  the  said  William  Jaclcson  and  Thomas  Aston  Jack- 
son as  a  testimony  of  my  regajrd'and  esteem  for  them,  and  as  a  compensation  for  the 
teouble  they  will  have  in  the  execution  of  this  my  will ;  and  I  anpomt  the  said  Wil- 
liam Jackson  and  Thomas  Aston  Jackson  executors  of  this  my  wifi  and  testament" 
1  Before  Sir  James  Knight  Bruce,  V.  C,  80th  May,  1851. 
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pany  for  establishing  a  8chi>ol  on  the  principles  of  Robert  Owen  had 
been  the  subject  of  a  suit  in  thi^  coart,  without  any  objection  as  to 
its  legality,    Jones  t.  Morg'aH.^  ^ 

Vice-Changblloil  This  is  a  bill  filed  by  Samuel  Russell  as  one 
of  the  next  of  kin  of  the  testator,  Joseph  Russell,  suggesting  that 
Joseph  Russell  has  disposed  of  the  residue  of  his  real  and  personal 
estate  to  the  defendants,  William  Jackson  and  Thomas  Aston  Jack- 
son, upon  a  secret  trust,  either  for  charitable  or  for  illegal  purposes ; 
and  the  bill  seeks  to  have  it  declared  that  the  residuary  devise  in  the 
will  to  these  defendants  was  made  to  them  upon  a  secret  trust,  to 
establish  schools  for  promoting  doctrines  of  Socialism,  as  taught  by 
Mr.  Robert  Owen ;  and  that  the  said  defendants  are  trustees  of  the 
residue  for  the  heir  at  law  and  next  of  kin,  or  representatives  of  the 
next  of  kin  of  the  testator. 

The  first  question  which  arises  is,  was  therefor  was  there  not  a  gift 
by  this  testator  to  these  defendants,  upon  a  trust,  either  for  charitable 
or  for  illegal  purposes.  The  answer  to  that  question  must  be  gathered 
firom  the  evidence  which  has  been  given  in  the  cause ;  and  upon  that 
subject  we  haVe  the  evidence  of  Mr.  Bray,  the  solicitor,  by  whom  this 
will  was  prepared ;  and  he  states,  in  his  first  examination,  in  answ^ 
to  the  13th  interrogatory,  that  the  testator,  Joseph  Russell,  devised  and 
bequeathed  his  residuary  estate  to  the  defendants,  William  Jackson  - 
and  Thomas  Aston  Jackson,  intending  them  to  hold  it  on  a  secret 
trust  When  this  witness  was  first  examined  he  demurred  to  the  ' 
questions  relating  to  the  trust.  That  demurrer  was  overruled  by  the 
court.  He  was  examined  a  second  time ;  and  at  the  hearing  of  the 
cause  an  objection  was  taken  to  the  admissibility  of  his  evidence  on 
a  motion  to  suppress  the  deposition ;  I,  howev^,  thought  the  evidence 
was  admissible,  (see  9  Hare,  387) ;  and,  therefdre,  it  is  necessary  to 
see  what  he  says  on  the  subject  of  the  secret  trust  in  his  further  depo- 
sition. 

In  his  further  deposition  Mr.  Bray  says,  in  answer  to  the  13th  inter- 
rogatory, the  secret  trust  inquired  of  was  that  stated  in  my  answer  to 
the  6th  interrogatory  ;  and  in  his  answer  to  the  6th  interrogatory,  he 
says :  —  ^  The  general  purport  and  effect  of  the  instructions  which  I 
recei^d  for  the  preparation  of  the  will  of  the  testator,  Joseph  Russell, 
were  declaratory  of  his  intention  to  leave  his  property  for  the  purpose 
of  establishing  a  school  for  the  education  of  children  in  the  doctrines 
of  Socialism,  and,  so  far  as  I  recollect,  according  to  the  principles  of 
Robert  Owen.  I  do  not  recollect  whether  those  written  instructions 
contained  the  names  of  persons  to  whom  the  testator  intended  to 
leave  legacies,  or  the  amount  of  such  legacies ;  but  my  attention  was 
principdly  directed  to  the  peculiar  intention  of  the  testator  as  to  the 
disposition  of  his  property  for  the  purpose  aforesaid.  I  cannot  recol- 
lect whether  the  instructions  mentioned,  any  real  estate  or  residue  of 
his  property ;  but  my  impression  is,  that  the  instructions  were,  gene- 
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rally,  to  leave  hiB  property  as  I  have  befiiyre  stated.  I  well  recollect 
that  the  instructions  contained  the  scheme  on  which  the  testator 
intended  that  the  proposed  school  should  be  conducted."  We  have, 
therefore,  xhe  evidence  of  Mr.  Bray  establishing  directly  the  fact  that 
the  gift  was  on  a  secret  trust,  and  that  that  secret  trust  declared  the 
intention  of  the  testator  <<  to  leave  his  property  for  the  purpose  of 
establishing  a  school  for  the  education  of  children  in  the  doctrines  of 
Socialism." 

In  addition  to  the  evidence  which  is  given  by  Mr.  Bray  on  that 
subject,  we  have  also  proof  of  the  statement  made  by  this  testator 
before  his  death,  that  he  could  not  give  or  make  dispositions  in  favor 
of  other  persons  who  applied  to  him  to  leave  legacies,  because  he  had 
left  his  property  for  the  purpose  of  founding  a  schooL  We  have  also 
evidence  of  conversations  between  one  of  the  defendants  and  different 
persons,  from  which  it  appears  there  is  something  very  nearly  ap- 
proaching to  (I  do  not  .say  actually  amounting  to,  but  approaching 
to)  an  admission  on  his  part,  that  the  property  was  given  to  the 
defendants  on  trusts ;  and,  on  this  state  of  the  evidence,  without  an 
attempt  on  the  part  of  the  defendants  to  disprove  the  case  by  cross* 
examining  Mr.  Bray  on  that  subject,  and  without  any  further  evidence 
given  by  them  than  that  they  were  members,  and  that  the  testator 
was,  as  they  say,  a  member  of  the  Church  of  England,  I  think  I  should 
not  be  justified  in  holding  that  there  is  not  proof  of  an  intention  on 
the  part  of  the  testator  to  give  this  property  to  the  defendants  upon  a 
trust  for  the  purposes  of  founding  a  SocisJist  schooL 

It  was  argued  that  it  was  unnecessary,  or  might  be  unnecessary, 
to  go  further  into  the  case;  because,  if  it  appeared  that  the  testator's 
intention  was  to  give  the  property  upon  a  secret  trust  for  charitable 
purposes,  whether  the  intention  was  communicated  to. the  devisees  or 
not,  the  law  would  not  allow  that  intention  to  take  effect.  I  do  not 
think  it  necessary,  nor  would  it  be  wise  in  me,  to  give  any  opinioa 
on  that  point.  In  the  present  case,  I  think  it  is  clearly  proved,  that, 
whatever  were  the  intentions  of  this  testator,  they  were  communicated 
to  these  devisees.  I  think  it  appears  sufficiently  established  by  the  evi- 
dence, that  the  original  instructions  for  this  will,  drawn  up  by  the 
testator,  and  stated  by  Mr.  Bray  to  have  contained  the  scheme  for 
founding  this  school,  were  taken  by  William  Jackson,  one  of  tift  de- 
fendants, and  delivered  to  Mr.  Bray,  the  solicitor  by  whom  the  will 
was  prepared.  Whether  William  Jackson,  at  the  time,  knew  the  con- 
tents of  those  instructions  or  not,  is  not  in  proof;  but  there  is  in 
proof,  that,  in  the  course  of  the  conversation  which  took  place  be- 
tween Mr.  Bray  and  William  Jackson  on  that  occasion,  Mr.  Bray 
stated  his  doubts  whether  the  intentions  which  were  expressed  by  the 
testator  in  the  instructions  could  legally  be  carried  into  effect  That 
led  to  an  interview  between  Mr.  Bray  and  the  testator,  and,  certainly, 
William  Jackson ;  and  I  think,  upon  the  evidence,  I  am  justified  in 
saying  that  Thomas  Aston  Jackson  was  present  at  that  interview, 
though  I  do  not  think  it  material  to  consider  whether  he  was  there  or 
not.  The  result  of  the  evidence  as  to  what  passed  at  the  interview 
is,  that  the  doubts  which  Mr.  Bray  had  before  expressed  to  William 
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Jackson,  as  to  the  power  of  the  testator  to  make  the  disposition  he 
intended  in  favor  of  the  charity,  were  repeated  by  him  in  the  presence 
of  the  testator ;  and  what  then  passed  is  to  be  found  in  the  answer 
of  Mr.  Bray  to  the  eighth  interrogatory,  where  he  says :  —  "  When  I 
accompanied  William  Jackson  to  the  house  of  the  testator,  on  the  7th 
of  July,  1840,  as  stated  in  my  former  examination,  I  referred  to  the 
written  inslructions  I  had  received  from  him  ;  and  stated,  as  I  had 
done  to  the  defendant,  William  Jackson,  my  doubts  as  to  the  legality 
of  his  intended  disposition  of  his  propertv  for  a  school  for  the  pur« 
poses  set  forth  in  these  instructions.  To  the  best  of  my  recollectioni 
the  defendants,  William  Jackson  and  Thomas  Aston  Jackson  were 
both  present ;  and  the  testator  then  stated,  that,  having  confidence  in 
the  two  defendants,  he  would  leave  his  property  to  them,  being  satis- 
fied that  they  would  carry  out  his  intentions,  which  they  well  knew, 
and  the  defendant,  William  Jackson,  assented  to  this ;  but  whether 
Thomas  Aston  Jackson  expressed  his  assent  I  do  not  recollect,  but 
if  he  was  present  he  did  not  dissent.'' 

What,  then,  must  be  considered  on  this  evidence  really  to  have 
passed  at  this  interview  ?  The  testator  says,  I  wish  to  give  my  pro- 
perty for  the  purpose  of  founding  a  Socialist  school.    IVfr.  Bray  says, 
that  is  an  intention  which,  by  law,  you  cannot  carry  into  effect 
The  testator  then  says,  "  I  will  leave  the  property  to  the  two  Jacfi-^ 
sons :  they  know  my  wishes,  and  I  am  satisfied  they  will  carry  out 
my  intentions."    Does  not  that  amount  to  an  undertaking,—  a  pro- 
mise  on  their  part,  to  carry  out  the  intentions  which  the  testator  bad 
expressed  in  the  will  ?    The  true  test  of  the  answer  to  the  question  is 
this,  would  the  testator  have  left  his  property  to  the  defendants,  if  the 
defendants  had  stated  in  answer  to  that  question  that  they  would  not 
carry  out  the  disposition  which  the  testator  intended  to  effect  tbrodgh 
the  medium  of  the  trust,  which  he  had  declared  on  the  instructions. 
No  one  can  doubt,  that,  if  these  defendants  had  stated  that  they  would 
not  carry  out  the  intentions  of  this  testator,  this  disposition  in  their 
favor  would  not  have  been  found  in  this  will.     Then,  if  the  disposi- 
tion in  their  favor  is  made,  and  made  only  for  the  purpose  of  carrying 
out  the  testator's  intentions,  and  made  upon  their  assent,  and  under* 
taking  that  those  intentions  shall  be  carried  cut,  surely  it  must  be 
considered  as  an  undertaking  by  a  devisee  that  he  will  carry  out  the 
intentions  of  his  testator.     Suppose  a  case  which  is  more  familiar 
and  common,  and  shows  the  foundation  of  the  rule :  The  case  of  a 
devise  to  A,  and  the  testator  saying,  I  mean  to  charge  that  estate  with 
a  legacy  of  600/.  in  favor  of  B,  and  then  the  devisee  saying,  if  you  do 
not  create  the  charge  I  myself  will  pay  the  legacy  to  B.    What  is  the 
law  on  the  subject  f  It  is  perfectly  clear,  that,  in  that  case,  the  devisee 
would  be  bound  to  pay  the  legacy,  through  the  equity  which  would 
attach  on  him  in  this  court     So,  I  think,  in  the  present  case,  the 
assent  on  the  part  of  William  Jackson  to  this  devise  fixed  on  him  a 
trust  which  this  court  would  not  permit  to  be  defeated  by  the  subse- 
quent act     I  think,  upon  the  evidence,  I  am  justified  in  saying  that 
Thomas   Aston  Jackson  was  present  pn  this  occasion  and  did  not 
dissent    I  think  the  true  result  of  the  evidence  is,  that  he  was  pre- 
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sent  at  the  interview ;  though  I  might  not  be  justified  in  saying  he 
was  present  at  the  time  when  the  assent  was  given  by  Wiliiam  Jack- 
son.  Bat,  whether  Thomas  Aston  Jackson  was  present  or  not,  the 
evidence  is,  I  think,  clear  that  the  ffift  would  not  have  been  made  to 
him  bat  for  the  promise  given  by  William  Jackson,  that  the  intentions 
of  the  testator  should  be  carried  into  effect :  and  I  fully  agree  to  the 
principles  laid  down  in  Miguenin  v.  Baseley^  14  Yes.  289,  followed  in 
many  other  cases,  that  no  person  can  claim  an  interest  under  a  fraud 
committed  by  another.  However  innocent  the  party  may  be,  if  the 
original  transaction  is  tainted  with  fraud,  that  taint  runs  through  the 
derivative  interest,  and  prevents  any  party  from  claiming  under  it 

I  am  of  opinion,  therefore,  on  the  facts  of  this  case,  that  it  is  proved 
there  was  a  devise  of  the  residuary  estate  of  this  testator  to  these  de- 
fendants on  a  secret  trast. 

The  case  was,  however,  argued  in  this  point  of  view : — It  was  said, 
that,  although  there  was  a  trust,  the  trust  was  not  definite ;  that,  in 
order  to  create  a  trust,  you  must  find  a  certainty  of  subject  and  of 
object ;  and  that  there  was  here  no  certainty  of  one  or  the  other ;  and 
cases  of  precatory  trusts  were  referred  to,  rather  than  cited,  in  sup- 
port of  that  view  of  the  case.  I  think  cases  of  this  description  are 
entirely  distinguishable  from  cases  of  precatory  trusts.  In  cases  of 
precatory  trusts,  where  a  man  gives  a  certain  sum  to  A,  hoping  or 
believing  or  confiding  that  A  will  make  some  disposition  in  favor  of 
B,  the  certainty  or  uncertainty  of  the  disposition  intended  by  the  tes- 
tator in  favor  of  B  affords  a  criterion  of  whether  it  was  the  intention 
of  the  testator  or  not  to  bind  A  by  the  trast ;  because,  if  it  be  uncer- 
tain what  amount  was  to  be  given  to  B,  it  would  be  in  the  power  of 
A  to  cut  down  B  to  nothing,  and  therefore  the  testator  has  expressed 
no  definite  intention  in  favor  of  B ;  and  thus  the  uncertainty  of  the 
subject  and  of  the  object  in  those  cases  determines,  or  has  gone  far  to 
determine,  the  question,  whether  the  intention  of  the  testator  was  to 
create  a  trust  or  not  But,  in  the  present  case,  there  is  no  doubt  of 
that  intention.  Here  there  is  the  absolute  undertaking  given  by  the 
devisee  to  apply  the  money  to  a  particular  design  and  purpose  indi- 
cated by  the  testator ;  and  this  case,  therefore,  seems  to  me  to  fall 
rather  within  the  principle  of  another  class  of  cases  than  within  that 
of  precatory  trusts :  I  mean  that  class  of  cases  which  says,  that,  if  there 
be  fraud,  it  lies  on  the  party  who  has  been  guilty  of  the  fraud  to 
sever  the  deposition  which  is  affected  by  the  fraud  from  that  which  is 
not  affected  by  the  fraud.  As  for  instance,  in  the  case  of  a  trustee, 
who  has  mixed  up  moneys  belonging  to  his  trust  with  moneys  of  bis 
own,  the  onus  is  on  him  to  distinguish  that  part  which  is  affected  by 
the  trust  from  the  part  which  is  not  affected  by  the  trust;  and  it 
he  fails  in  making  that  distinction,  to  the  extent  he  so  fails  the  court 
holds  the  property  to  be  bound  by  the  trust :  and  so  in  the  present 
case,  I  am  disposed  to  think  the  effect  of  there  being  any  uncertainty 
^if  there  be  any)  as  to  the  portion  of  the  property  which  was  intend^ 
to  be  bound  by  this  trust,  would  be  to  throw  on  the  defendants  the 
anus  of  distinguishing  that  which  was  to  be  bound  by  the  trust  from 
that  which  is  alleged  to  be  unaffected  by  it  On  this  part  of  the  case, 
I  am  of  opinion  that  there  is  a  trust  sufficiently  proved. 
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With  respect  to  the  object  of  the  trust,  I  think  it  is  proved  suffi- 
ciently, that  the  trudt  attempted  to  be  created  was  either  illegal  or 
charitable.  But,  supposing  it  is  not  proved  that  the  trust  was  Ulegal 
or  charitable,  still  it  is  clear  that  the  devise  was  made  to  these  de- 
fendants, for  the  purpose  of  holding  it  upon  trust ;  and,  being  held  by 
them  on  trust,  the  result,  as  I  conceive,  is,  that  they  eannot  take  bene- 
ficially in  any  view  of  the  case. 

I  am  of  opinion,  therefore,  that  there  must  be  a  declaration,  that,  it 
appearing  by  the  evidence  that  the  residuary  property  was  given  to 
these  defendants  upon  trusts,  which,  as  to  the  moneys  arising  from 
the  sslle  of  the  freehold  and  leasehold  estates,  could  not  by  law  take 
effect,  those  dispositions,  so  far  as  they  relate  to  the  respective  moneys 
to  arise  from  the  sale  of  the  freehold  and  leasehold  estates,  are  void ; 
and  that  the  defendants,  the  Jacksons,  are  trustees  for  the  heir  at  law 
and  next  of  kin  of  the  testator  in  respect  of  moneys  arising  from  those 
dispositions. 

There  remains  then  a  question  arising  between  the  next  of  kin  and 
the  Attorney-General  as  to  the  pure  personalty.  Now,  on  looking  at 
the  evidence,  I  am  not  quite  satisfied  on  the  question  which  has  been 
raised  of  the  nature  of  the  doctrines  of  socialism.  What  is  said  on 
that  subject  is  this,  tha^t  the  leading  principle  of  the  society  or  sect  is, 
"  to  establish  a  new  system,  called  the  rational  system  of  society, 
derived  solely  from  nature  and  experience,  and  ultimately  to  terminate 
all  existing  religions,  governments,  laws,  and  institutions."  Now 
those  are  stated  to  be  the  doctrine  of  socialism  as  propounded  by  Ro- 
bert Owen ;  but  whether  this  testator  was  clearly  referring  to  the 
doctrines  of  socialism  as  propounded  by  Robert  Owen,  or  not,  rests, 
I  think,  on  rather  loose  evidence ;  for  all  the  evidence  that  I  have  been 
able  to  find  on  the  point  is,  that  Mr.  Bray  says,  '^  that  the  instructions 
which  he  received  from  the  testator  were  declaratory  of  his  intention 
of  establishing  a  school  for  the  education  of  children  in  the  doctrines 
of  socialism,  and,  so  far  as  I  recollect,  according  to  the  principles  of 
Robert  Owen."  Whether  there  be  any  doctrines  of  socialism  other 
than  the  doctrines  of  socialism  founded  by  Robert  Owen,  and  what 
such  other  doctrines  of  socialism  are,  I  do  not  know.  At  all  events, 
there  is  a  sufficient  case  for  inquiry  on  this  point ;  and  I  think,  more- 
ever,  that  the  case  is  a  proper  one  on  which  to  direct  the  inquiry, 
inasmuch  as  the  matter  is  not  in  issue  between  the  Attorney-General 
and  the  plaintiff,  and  therefore  there  is  nothirilg  in  truth  on  which  I 
could  adjudicate  as  between  them  on  the  question  whether  the  pro- 
perty is  given  on  an  illegal  or  on  a  charitable  trust 

The  will  contains  no  trust  for  the  payment  of  debts.  The  words 
are :  "  all  the  rest  and  residue  of  iiiy  freehold  and  leasehold  property, 
stock  in  trade,  household  furniture  and  effects,  whatsoever  and  where- 
soever," upon  trust  to  sell,  and  receive  the  money  to  arise  firom  such 
sale,  ^<  and  stand  aiM  be  possessed  thereof,  in  trust  to  pay  and  dis- 
charge the  legacies  hereinafter  by  me  given  and  bequeathed."  The 
debts  therefore  will  not  fall  on  the  freehold  estate.  The  declaration 
will  (be,  that  the  funeral  and  testamentary  expenses  an()debts  be  paid 
pro  ratd  out  of  the  pure  personal  estate  and  personalty  affected  with 

50* 
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land,  and  that  the  legacies  be  paid  pro  ratd  out  of  the  freehold,  lease- 
hold, and  personal  estate.  It  must  be  referred  to  the  Master  to  take 
an  account  of  the  freehold,  leasehold,  and  personal  estate,  distinguish- 
ing all  parts  of  the  personal  estate  which  by  law  could  not  be  given 
for  charitable  purposes ;  and  then  to  take  also  the  usual  account  of 
the  testator's  funeral  and  testamentary  expenses  and  debts.  The 
Master  will  take  an  account  of  the  rents  and  profits  which  have  been 
received,  and  inquire  what  would  be  the  proper  proportion  of  the 
debts  and  of  the  legacies  to  be  paid  out  of  the  three  several  properties 
according  to  those  declarations.  And  he  will  also  inquire  what  are 
the  doctrines  of  socialism  referred  to  by  the  testator.  And  fiftrther 
directions  and  costs  will  be  reserved. 


Ez parte  Manioo;  in  re  Manico,  a  Bankrupt^ 

January  26, 1853. 

Bankrupt —  Certificate — Pledging —  Construction  of  the  256^  Sec^ 
turn  of  the  Bankrupt  Law  Consolidation  Actj  1849. 

Where  the  usual  course  of  dealing  carried  on  by  the  bankrupt,  who  had  traded  without  capi- 
tal, had  been  to  purchase  goods,  and  inuneoiately  afterwards  to  raise  money  by  pledging 
them,  and  it  appeared  that  this  was  done,  not  for  a  purpose  merely  dishonest,  bat  in 
acconiance  with  the  custom  in  his  trade,  and  with  the  bond  fide,  expectation  of  being  able 
afterwards,  on  a  rise  in  the  market  price  of  the  goods,  to  redeem  tne  goods  and  sell  than 
at  a  profit,  it  was  held  that  this  was  not  equiyalent  to  die  offence  of  contractiiiff  debts  *^bT 
any  manner  of  fraud,  or  by  means  of  false  pretences,"  within  the  meaning  of  the  256tB 
section  of  the  Bankrupt  Law  ConsoUdatipn  Act,  1849. 

The  256th  section  of  the  statute  is  to  receive  a  strict,  rather  than  a  loose  constmcfioa,  as 
against  the  bankrupt ;  and 

S&nJble,  that  where  one  only  of  the  offences  enumerated  in  the  256th  section  has  been  com- 
mitted, it  is  i¥>t  imperative  upon  the  court  to  inflict  the  full  penalty  sped&ed  in  thft  ftatute; 
but  that  it  has  a  discretion,  upon  the  circumstances,  to  award  a  minor  degree  oC  punish- 
ment. 

This  was  an  appeal  by  the  bankrupt  from  the  decision  of  the  com- 
missioner, refusing  him  altogether  both  his  certificate  and  personal 
protection.  It  appeaiM,  that  in  1846  the  bankrupt,  being  then  of  the 
age  of  twenty-three  years,  comijienced  business  as  a  retail  wine  ma- 
chant,  with  a  capital  of  l.OOOZ.,  which  had  been  lent  to  him  for  the 
purpose  by  a  Mend.  This  retail  business  he  carried  on  until  August, 
1849,  when  he  disposed  of  the  good  will  thereof  to  a  Mr.  Richard 
Carter,  and  then  commenced  trading  as  a  wholesale  wine  and  spirit 
merchant  This  trade  consisted  in  purchasing  upon  credit  considera- 
ble quantities  of  wine  while  in  bond,  and  selling  the  same  either  to 
retail  dealers  or  private  purchasers.  The  wines  ^hus  purchased  by 
the  bankrupt  were,  while  in  his  possession,  represen^d  by  warrants 
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or  delivery  orders  given  to  him  by  the  seller^ ;  and  it  appeared  that 
the  bankrupt,  who  was  Without  capital,  had  been  in  the  habit  of 
pledging  these  warrants  for  the  purpose  of  raising  funds  to  carry  on 
his  business.  It  appeared  also  that  the  lenders,  upon  the  security  of 
the  warrants,  who  had  always  a  power  to  seU  on  default  of  redemp- 
tion, had  in  many  instances  been  left  to  sell  the  wines  at  a  great  sac- 
rifice, frequently  at  prices  50/.  per  cent  below  the  cost  price ;  and 
that  on  many  occasions  the  bankrupt  had  himself  sold  the  wines  at  a 
great  loss  almost  immediately  after  having  purchased  them.  The 
evidence  showed,  that  by  these  means  the  bankrupt,  from  being 
unembarrassed  in  August^  1849,  when  he  gave  up  his  retail  wine 
business,  had  become  indebted  to  the  extent  of  18,000/.  at  the  time 
of  the  adjudication  in  June,  1852.  At  that  time  the  assets  were 
only  sufficient  in  amount  to  pay  a  dividend  of  1^.  3d.  in  the  pound ; 
and  it  appeared  from  the  bankrupt's  books,  that  so  lately  as  Decem- 
ber, 1851,  the  assets,  if  then  realized,  would  have  produced  a  dividend 
of  lOs.  in  the  pound  upon  the  debts  then  owing.  It  was  deposed 
by  the  bankrupt,  that  it  was  the  custom  in  the  wine  trade  for  the 
owners  of  wine  in  bond  to  obtain  loans  or  advances  of  money  upon 
such  wines  by  depositing  the  warrants  with  the  lenders,  and  author- 
izing them  to  sell  the  wines  on  failure  of  redemption  of  the  warrants ; 
and  that,  without  obtaining  such  advances,  it  would  be  impossible  to 
carry  on  such  trade  without  a  very  considerable  capital.  He  deposed 
also  that  the  advances  made  to  him  were  mostly  made,  according  to 
the  custom  of  the  trade,  for  two  or  three  months,  the  bankrupt  at  the 
time  always  expecting  to  be  able,  before  the  expiration  of  the  loan,  to 
realize  the  wine  at  a  profit.  In  this  expectation  he  had  been  deceived, 
and,  either  from  the  state  of  the  market,  or  a  mistake  in  his  estimate 
of  the  value  of  the  wines,  was,  in  the  great  majority  of  instances, 
obliged  to  allow  the  wines  to  be  sold  at  a  ruinous  sacrifice.  It  ap- 
peared also  that  the  books  of  the  bankrupt  had  been  regularly  kept, 
though  not  always  balanced ;  that  since  the  bankruptcy  he  had  afforded 
every  information  to  the  assignees  in  the  investigation  of  his  ajSTsdrs ; 
and,  lastly,  that  he  had  throughout  the  period  of  his  wholesale  busi- 
ness been  economicEd  in  his  private  expenses. 

Baconj  Q.  C,  and  Baggallay^  for  the  bankrupt,  in  support  of  the 
appeal,  admitted  that  the  conduct  of  the  bankrupt,  and  the  course  of 
trade  pursued  by  him,  was  in  the  highest  degree  blamable  ;  but  they 
contended  that  he  had  committed  no  offence  within  the  256th  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  which  bound  the 
commissioner  altogether  to  refuse  both  his  certificate  and  protection. 
They  submitted  that,  considering  the  youth  of  the  bankrupt,  his 
entire  inexperience,  and  the  reckless  way  in  which  he  had  been 
trusted,  a  much  less  severe  sentence  than  that  which  had  been  pro- 
nounced by  the  commissioner  would  be  sufficient  to  meet  the  justice 
of  the  case. 

Swanston^  Q.  C,  and  Bagley^  for  the  assimees,  contrd^  contended, 
that  there  had  not  only  been  gross  imprudence  on  the  part  of  the 


596        COURTS  OF  CHANCERY,  1853. 


Ex  parte  Maaioo;  A  re^iamca, 


bankrapt,  but  reckless  gambling,  amounting  to  absolute  fraud  ;  and 
that  the  transactions  upon  the  warrants  amounted  to  a  contracting  of 
debts  by  fraud  and  false  pretences,  within  the  meaning  of  the  third 
division  of  the  256tb  section  of  the  Bankrupt  Law  Consolidation 
Act.  That  beine;  so,  the  commissioner,  they  submitted,  was  bound 
to  act  as  he  had  done.  They  cited  Ez  parte  BoUhouse^  1  De  G.  Mac 
&  G.  237 ;  8.  c.  8  Eng.  Rep.  277. 

BaggcMay  replied* 

Knight  Bruce,  L.  J.    The  conduct  of  the  bankmpt  is  with  great 
propriety  admitted  to  have  been  in  several  respects  blamable ;  the 
conduct  of  the  petitioner  as  a  trader,  I  mean.     The  case,  howev^,  to 
say  nothing  of  the  great  difference  which  appears  to  have  existed  in 
point  of  age  between  Holthouse  and  the  petitioner,  is  not  one  which 
deseirves  to  be  visited  to  the  same  extent  as  in  the  case  of  Holthouse 
—  a  case  in  the  decision  of  which  I  concurred,  and  which  I  still  think 
rightly  decided.     This  question  has  been  raised,  whether,  in  this  case, 
we  are  to  apply  the  256th  section  of  the  Bankrupt  Law  Consolida- 
tion Act,  as  to  which,  recollecting  that  it  contains  the  word  ^  offences," 
and  that  there  is  absent  from  the  act,  whether  intentionally  or  no^ 
the  provision  to  be  found  in  former  acts,  that  it  is  to  be  constmed 
beneficially  for  the  creditors,  I  am  of  opinion  that  it  is  to  receive 
rather  a  strict  than  a  loose  construction.     I  am  of  opinion,  that 
though  there  may  have  been,  and  probably  was,  some  degree  of 
impropriety  in  the  conduct  of  the  bankrupt  with  respect  to  one,  pe^ 
haps  more,  of  his  debts,  there  has  not  been  proved  a  contracting 
of  debts  by  any  manner  of  fraud  or  false  pretence,  within  the  mean* 
ing  of  the  256th  section ;  •  and  I  believe  there  is  no  suggestion  of  any 
other  conduct  as  bringing«him  within  that  section.     The  consequence 
is,  that  the  case  falls  within  the  general  discretion,  to  be  jndicially 
exercised,  given  by  the  act  of  parliament     The  case  was  this:— 
The  bankrupt,  a  very  young  man,  commenced  business  as  a  wine 
merchant  without  capital,  and  probably  known  by  the  creditors  to  be 
without  capital,  and  not  brought  up,  and  probably  known  by  the 
creditors  not  to  have  been  brought  up,  to  the  business  of  a  wine  mer- 
chant.      He  acted   carelessly,  imprudently,  and  rashly  in  several 
instances.    In  many  instances  he  sold  goods  immediately  after  having 
purchased  them,  and  in  others,  ver^  soon  after  buying  certain  goods, 
he  pledged  them.     I  am  not  satisfied,  however,  from  the  evidence, 
that  we  have  any  right  to  attribute  to  him  the  intention  of  buying 
goods  with  the  mere  view  or  for  the  mere  purpose  of  pledging  them, 
or  for  any  mere  dishonest  purpose.     His  books  have. been  kept  rega- 
larly,  and  I  am  not  aware  of  any  instance  of  untruth  on  his  part     To 
this  I  may  add,  that,  being  a  married  man  with  two  children,  his 
expenses  throughout  the  whole  period   under  consideration    have 
been  kept  within  the  bounds  of  moderation  and  economy.     No  in- 
stance has  been  shown  of  vanity,  ostentation,  or  self-indulgence  in 
his  conduct    Taking  all  these  circumstances  into  consideration,  my 
impression  is,  exercising,  as  I  am  bound  to  do,  my  best  judgment-^ 
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my  impression,  I  say,  speaking  with  great  deference  to  the  learned 
commissioner  before  whom  the  case  has  been,  is,  that  a  milder  deci- 
sion would  satisfy  the  demands  of  justice,  both  in  the  particular  case, 
and  on  the  general  ground  of  the  interest  of  society,  the  consideration  of 
which  is  not  to  be  omitted  from  view  in  questionB  of  this  description. 
Taking  all  the  circumstances  of  the  case  together,  I  am  disposed  to 
say,  and  in  that  I  believe  I  have  the  concurrence  of  my  learned  bro- 
ther, that  the  demands  of  justice  will  be  satisfied  by  suspending  the 
bankrupt's  certificate  for  two  years  from  the  14th  of  June  last,  the 
date  of  the  petition  of  adjudication,  and  when  granted,  that  it  should 
be  of  the  third  class ;  and  that  the  bankrupt  be  deprived  of  protection 
for  two  months  from  this  date,  but  not  afterwards. 

Turner,  L.  J.  I  concur  in  the  construction  put  upon  the  statute 
by  my  learned  brother.  The  statute  has,  in  certain  cases,  rendered  it 
obligatory  upon  the  court  either  to  refuse  or  suspend  the  certificate  of 
a  bankrupt  for  certain  offences  enumerated  in  the  256th  section.  This 
case,  however,  does  not,  in  my  opinion,  fall  within  the  range  of  that  sec- 
tion. Had  it  done  so,  I  should,  I  confess,  still  have  entertained  a  doubt 
whether  the  punishment  awarded  by  the  learned  commissioner  against 
the  bankrupt,  has  not  gone  too  far ;  for,  if  the  court,  in  cases  of  this 
description,  where  one  only  of  the  offences  enumerated  has  been  com- 
mitted, is  bound  to  inflict  the  extreme  penalty,  I  know  not  what  is  to 
be  done  where  every  one  of  the  offences  has  been  committed.  I 
think  the  legislature  intended  to  entrust  the  court  with  a  discretion  to 
see  which  and  how  many  of  the  offences  have  been  committed,  and 
what  mitigating  circumstances  there  are  to  induce  it  to  diminish  the 
punishment  which  the  statute  has  awarded.  Now,  in  the  circum- 
stances of  this  case  beyond  all  doubt,  one  is  bound  to  say  that  the 
conduct  of  the  bankrupt  has  beeli  blamable  in  the  highest  degree. 
No  man  can  justify  the  conduct  of  a  trader  who  buys  goods  and 
pledges  them  the  next  day  to  raise  money  to  carry  on  his  business ; 
but,  on  the  other  hand,  on  examination  of  the  course  of  these  trans- 
actions of  the  bankrupt,  I  find  that  the  pressure  upon  the  bankrupt 
seems  to  have  commenced  in  April,  1852,  and  that  the  transactions 
complained  of  were  not  resorted  to,  to  a  great  extent,  till  April,  1852 ; 
that  his  books  have  been  regularly  kept,  though  it  is  admitted  he  did 
not  balance  them  regularly ;  that  his  private  expenses  did  not  exceed 
250^  a  year ;  and  I  find  it  stated  in  his  affidavit,  and  not  denied  by 
the  respondents,  that  in  the  course  of  these  transactions  he  has  not 
been  seeking  to  purchase  goods  from  his  creditors  for  the  purpose  of 
raising  money  by  pledging  them,  but  tiiat  the  creditors,  as  they  are 
far  too  much  in  the  habit  of  doing,  have  pressed  on  the  bankrupt  the 
purchase  of  their  goods.  All  these  circumstances  would  deserve  con- 
sideration even  if  the  case  were  within  the  256th  section  of  the  sta* 
tute.  In  my  opinion  it  does  not  fedl  within  that  section ;  and,  under 
the  198th  section,  I  am  bound  to  give  due  consideration  to  the  con- 
duct of  the  bankrupt  previous  to  the  bankruptcy.  Having  regard  to 
all  the  circumstances  I  have  mentioned,  I  think  the  punishment 
awarded  by  my  learned  brother  is  adapted  to  meet  the  justice  of  the  case. 
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Jh  re  Domvile's  Trusts.^ 

March  15,  1853. 

Will — Constniction — Gift  Over. 

A  testator  gave  the  mcome  of  a  fnnd  to  tmstees,  in  trust  to  pay  the  same  to  A.  B.  for  life, 
and  after  her  decease  to  pay  the  principal  money  to  her  daughters,  C.  and  D^  in  equal 
shares;  with  a  gift  over  to  the  issue  of  either  of  them  dying  in  the  lifetime  of  A.  B. ;  and 
should  either  C.  or  D.  die  in  the  lifetime  of  A.  B.,  without  leaving  issue,  then  the  whole 
fnnd  was  to  go  over  to  the  survivor  of  the  two  daughters ;  but  in  case  both  of  them  should 
die  in  the  luetime  of  A.  B.  without  leaving  issue,  then  in  trust  for  W.  W.  absolutely 
The  testator  died  in  1844,  leaving  A.  B.  and  her  daughter  D,  surviving.  C,  the  other 
daughter,  died  in  his  lifetime,  unmarried : — 

Heldt  that,  upon  the  death  of  A.  B.  the  surviving  daughter  was  entitled  to  tiie  whole  fond. 

Richard  Gandy  Domvile,  by  his  will,  dated  the  22d  June,  1843, 
gave,  devised,  and  bequeathed  all  his  real  and  personal  estate  to  cer- 
tain trustees,  upon  trust  to  sell  and  dispose  of  the  same,  and  to  invest 
the  proceeds  thereof;  and,  as  to  one  third  part  of  the  proceeds  of 
such  real  and  personal  estate,  to  pay  the  income  of  such  investmeat 
to  Alice  Woodall,  for  life ;  and  after  her  decease,  in  trust  to  pay  the 
principal  money  to  her  daughters,  Ellen  and  Martha,  share  and  share 
alike,  and  to  the  issue  of  such  of  them  as  should  be  dead,  at  the  de- 
cease of  Alice  Woodall,  leaving  issue,  equally,  share  and  share  alike ; 
such  issue,  nevertheless,  to  have  and  take  the  part  or  share  only  which 
his,  her,  or  their  parent  or  parents  would,  if  living,  have  taken ;  and 
in  case  either  of  them,  Ellen  or  Martha,  should  die  in  their  mother's 
lifetime  without  leaving  issue,  then  in  trust  for  the  survivor  of  them, 
the  said  Ellen  and  Martha ;  and  in  case  both  of  them  should  die  in 
their  mother's  lifetime,  without  leaving  issue,  then  in  trust  for  Wil- 
liam Woodall  absolutely.     The  testator  died  on  the  24th  June,  1844, 
leaving  Alice  Woodall  and  her  daughter  Martha  him  surviving.    El- 
len, the  other  daughter,  died  unmarried  in  the    testator's  lifetime. 
Alice  Woodall,  the  mother,  having  died,  her  surviving  daughter  Mar- 
tha claimed  to  be  entitled  to  the  share  which  her  deceased  sister  Ellen 
would  have  been  entitled  to  had  she  lived.     The  trustees  had  paid 
the  share  of  the  deceased  daughter  Ellen  into  court,  under  the  Trustee 
Relief  Act,  and  Martha  Woodall  now  petitioned  for  payment  of  the 
fund  in  court  to  her  as  the  party  entitled  under  the  will.     The  tras> 
tees  only  had  been  served  with  a  copy  of  the  petition. 

Horsey^  for  the  petitioner,  brought  on  the  petition,  as  being  unop- 
posed. 

[RoMiLLY,  M.  R.  Supposing  Martha  Woodall  not  to  be  entitled  to 
the  share  of  the  fund,  who  is  ?] 
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In  re  Clarke. 

Probably  your  Honor  will  consider  that  the  next  of  kin  of  the  tes- 
tator are  entitled. 

HemingSy  for  the  trustees,  did  not  oppose. 

RontiLLY,  M.  R.  Unless  the  counsel  for  the  trustees  argue  the  case 
on  their  behalf,  I  must  require  that  the  next  of  kin  be  served  with 
notice  of  this  petition.  I  will  not  take  it  as  unopposed,  but  it  may 
keep  its  place  in  the  paper. 

Horsey^  later  in  the  day,  brought  on  the  petition,  and  contended 
that  Martha  Woodall,  the  surviving  daughter,  was  entitled  to  the 
whole  fund.     He  cited  Humphreys  v.  Howesj  1  Buss.  &  M.  639. 

Heming'Sf  control,  argued  that  the  general  principle  was,  that  a  lega- 
tee must  survive  the  testator  in  order  to  acquire  any  share  which 
might  be  the  subject  of  a  gift  over ;  and  he  referred  in  support  of  the 
proposition  to  Rider  v.  JVagery  2  P.  Wms.  331,  and  Smith  v.  Oliver^ 
13  Jur.  159. 

"RoMiLLY,  M.  R.  The  rule  established  by  several  cases  is,  that  a 
gift  to  a  class  can  only  be  taken  by  those  who  survive  the  testator, 
but  that  when  gifts  are  to  individuals  named,  v>4th  a  bequest  over,  on 
the  death  of  any  of  them,  the  survivors  will  take  the  share  of  any 
who  died  in  the  testator's  lifetime,  to  prevent  any  intestacy.  The 
petitioner,  Martha  Woodall,  is  entitled  to  Ellen's  share,  after  paying 
the  costs  of  the  trustees,  as  between  solicitor  and  client,  out  oi  the 
fund* 


Jh  re  Clarke.^ 

Febroary  18, 1852. 

Infant —  Advancement —  Emigration. 

Fart  of  the  principal  in  court,  to  which  infants  were  entitled,  advanced  towards  enabling  the 

infants  to  emigrate  with  their  guardian. 

In  this  case  the  infant  petitioner,  Mary  Clarke  Bailey,  of  the  age 
of  eighteen  years,  was  entitled  to  1,000/.,  and  the  infant  petitioner, 
Thomas  Bailey,  was  entitled  to  500/.,  which  two  sums  had  been  paid 
into  court,  and  invested  under  the  Trustee  Relief  Act,  and  the  divi- 
dends thereon  had  been  directed  to  be  paid  to  William  Bailey,  the 

* 
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only  brother  of  the  petitioners,  as  their  guardian,  for  their  mainte- 
nance. The  petitioners  had  no  other  relation  than  William  Bailey, 
and  he  was  about  t^  emigrate  to  Australia,  and  to  establish  himself 
as  a  sheep  farmer  there,  in  which  occupation  he  had  had  previoas  expe- 
rience. He  now  proposed  to  take  the  petitioners  with  him  ;  and  the 
petition  prayed  that  the  sum  of  2002.,  part  of  the  sum  in  court,  should 
be  paid  to  William  Bailey,  be  undertaking  to  apply  it  for  the  outfit 
and  passage-money  of  the  petitioners.  The  total  outfit  would  amount 
to  300^,  but  William  Bailey  was  willing  to  advance  the  surplus,  and 
to  give  up  the  dividends  for  the  future.  Affidavits  verifying  the  state* 
ments  in  the  petition,  and  stating  that  William  Bailey  was  likely  to 
Micoeed  in  Australia,  were  filed  in  the  matter. 

Southgaie^  for  the  petitioners. 

KiNDEBSLET  V.  C.,  made  the  orddr  accordingly^ 
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ACCUMULATION. 
See  Will.    Thellusboh  Act. 

ACQUIESCENCE. 
See  Jonrr-STOGK  Cohpakt.     Tbadx  Majuu. 

ADMINISTRATOB. 
See  PsAOTiOB. 

a 

ADMINISTRATION  SUIT. 

♦ 

See  Baitkbupt. 

AFFTOAYITS. 

How  Proved.']    Affidayits  properly  sworn  in  a  Colony,  before  ihe  Chancery  Amend* 
,  ment  Act  came  into  operation,  are  within  the  22d  section  of  that  act ;  and  it  is  un- 
necessary to  proTe  the  signature  of  the  commissioner  of  affidavits  to  make  them  evi* 
dence.  Bateman  y.  Cooke^  92. 


hregulariiy  m.] 


Powert  of^ 


See  Nb  Exeat. 

AGENT. 
See  Ykkbok  akd  Fukchaseb. 

ANNUITY. 


1.  Perpetual  or  for  Ixfe.]  A  testator,  hayinc  some  real  property,  and  considerable 
tomrmTerted  in  fo%Ji  funda,  after  hayin^by  his  wiU  giVen  yufons  pecmiiM7  lega- 
cies,  ssdd,  ^  I  demre  that  my  executors  shul  purchase  annuities  for  each  of  my  ttm 
sisters,  E.  B.  and  H.  F.,  of  100^  a  year  each,  the  said  annuities  to  be  purchased  in 
the  British  funds."  He  then  eaye  other  annuities,  and  proceeded — ^  I  direct  m^ 
landed  property  at  O.  to  be  8(ud  by  auction,  and  the  produce  to  go  to  the  canyingoiit 
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of  the  aforeBdid  anmiities  and  legacies ;  and  shotild  the  produce  of  the  said  sale  not 
be  found  sufficient  for  thai  purpose,  I  desire  that  the  remainder  diaU  be  made  up 
from  my  personal  property.  After  the  above  annuities  and  aU  legacies  hare  been  pM 
and  effected,  I  desire  the  remainder  of  my  personal  property  sluill  be  laid  oat  in  tke 
purchase  of  an  annual  income  in  the  3L  per  cent  consou,  fat  the  benefit  of  a  canoer 
ward  in  the  Middlesex  Hospital " :  — 
fSddy  (dissentierUe  Lord  Cranwo&th,  L.  J.^  leversing  the  dedaon  of  the  Maaler  of 
the  Bolls,  that  the  annuities  given  to  E.  n.  and  H.  F.  were  not  for  life  onlj,  but 
peipetuid.    Kerr  v.  Middlesex  Hospital^  66. 

^  British  FundsJ]  Quare,  what  is  the  meaning  of  ^  British  funds,"  as  occiirring  in 
thiswilL    Ih. 

B.  AhsehiU  InteresL"]  Per  the  Lord  Chancellor.^  Where,  in  these  cases,  the  will  is 
fiiriy  open  to  the  construction  tiiat  the  absolute  interest  passes,  the  authori^  of  par^ 
liament  in  fitvor  of  general  devises  of  land  ought  to  have  some  influence.    lb. 

4«  Purchase  of —  Undue  Influence.']  An  assurance  company,  throudi  B.,  the  'medi- 
cal attendant  of  a  manied  woman,  who  was  also  the  trustee  of  the  aeed  made  upon 
her  separation  from  her  husband,  purchased  of  her,  with  a  knowledge  of  these  racti, 
four  annuities :  each  of  these  was  secured  by  B.'8  warrant  o£  attorney,  and  also  hy 
her  conveying  to  trustees  for  the  company  the  rents  of  certain  real  estates  setded  to 
her  separate  use.  B.  received,  if  not  the  whole,  certainly  very  laige  benefits  from 
tiie  transactions: — 

Held,  that  these  purchases  were  valid ;  that  she  had  competent  advice ;  that  die  tnuw- 
action  was  fully  explained  to  her ;  tibat  she  knew  it  was  a  purchase  for  value,  and 
that  the  rents  of  her  estate  were  niade  liable  for  the  payment,  and  that  she  was  not 
subject  to  coercion  or  undue  influence,  and  that  the  rents  of  the  setded  estates  wers 
applicaUe  to  the  payment  of  die  annuities.    BlaVde  v.  Clark^  371. 

5.  EecHfying  Settlement.'^  Held,  also,  that  the  court  in  its  discretion,  under  the  53  Geo. 
3,  c.  141,  s.  6,  could  direct  allowance  to  be  made  to  her  in  account  for  sums  deducted 
from  the  purchase-monev  for  the  last  two  annuities  for  insuring  the  lifo  of  B^  the 
medical  attendant,  and  ror  compound  interest  upon  the  arrears  of  the  previous  annn^ 
ides,  and  that  such  deducdon  aid* not  invalidate  eidier  of  die  two  last  transactions. 
Ih. 

6.  Duress.']    A  marriage  with  a  ward  of  court,  a  tenant  in  tail  of  real  estates,  took 
place  without  consent ;  proposals  were  made  under  various  orders  of  the  court,  that 
the  personal  and  real  estate  of  its  waid  sh<9uld  be  setded,  and  that  the  inoonie 
should  be  secured  for  the  separate  use  of  the  wife.    A  deed  of  covenant  was  after- 
wards executed  by  the  husband,  and  the  income  of  the  personal  and  real  estates 
was  to  be  paid  to  the  wife  for  lifo  for  her  separate  use,  with  a  provisMm  againA 
ahdcipadon  as  to  the  personal  estate,  which  was  omitted  as  to  the  rents  of  tbe  lesl 
estate.    The  deeds  executed  to  bar  die  entail  and  resetde  the  estates,  aoooiding  t5 
die  proposals,  were  informal,  and  die  wife  alleged  that  she  executed  them  under  du- 
ress, and  for  fear  of  an  attachment    The  wife  separated  from  her  husband  and 
charged  the  rents  of  die  estate  with  the  payment  of  several  annuides,  after  which 
the  husband  died.    Upon  a  bill  bj  the  wife  to  rectify  the  settlement  and  obtain  pay- 
ment of  the  rents :  — 

Held,  that  the  wife  having  dealt  with  the  nsoperty  upon  the  footing  of  the  setdemeat 
was  so  far  bound ;  and  that,  assuming  t^ere  was  a  mistt^e,  the  court  would  not  assist 
ber  to  defeat  transactions  himdjide  entered  into  with  thiid  parties  on  the  foitb  of  tiie 
setdement  being  correct;  and  the  cross  bill  was  dismissed,  but  without  costs.    I h. 

Interest  on.] 

See  Intxrbbt. 

When  Subject  to  a  Legacy  Duty.] 

See  Lboaot  Dcrrr.    Wnx. 

APPOINTMENT. 
Power  of.] 

SeePowxB. 


INDEX.  eOB 


Ghaaotty. 


AUCTION. 
See  YxKPOB  akd  Pcbchasuu 

BANK, 

Shareholder —  Riahts  of  Cfreditors,']  R.  S.,  a  sliareliolder  in  a  joint-stock  banking  com- 
pany, sold  his  snares,  and  gave  notice  of  it  to  the  company ;  and  upon  an  application 
D^  the  purchaser,  he  received  a  certifioate  with  the  8i|aiature  of  three  directors  that 
his  name  had  been  entered  on  the  share  register  list..  Under  the  JointrStock  Compa- 
nies Banking  Act,  7  Gea  4,  c.  46,  s.  8,  the  company  made  a  return  to  the  Stamp 
Office  stating  that  R.  S.,  the  vendor,  had  ceased  to  be  a  shareholder.  The  bank 
subsequently  suspended  payment,  and  upon  a  call  being  made,  the  purchaser  of  the 
shares  neglected  to  pay  it,  in  consequence  of  inability.  The  bank  then  made  an 
entry  in^the  share  register  list,  stating  that  the  transfer  was  invalid  for  want  of  the 
consent  bf  a  board  of  directors  duly  constituted,  and  they  made  a  fresh  return  to  the 
Stamp  Office,  in  which  they  inserted  the  name  of  R.  S.  as  a  shareholder.  A  writ 
of  sctre  facias f  at  the  instance  of  the  bank,  was  then  issued  by  a  creditor  of  the  com- 
pany against  B.  S.,  upon  a  judgment  obtained  against  the  comjMtny,  and  a  verclict 
was  obtained  against  K.  S.  on  the  ground  that  the  transfers  were  invalid  for  want  of 
strict  compliance  with  the  company's  deed : — 

Held,  upon  a  bill  filed  by  R.  S.,  that  he  was  not  bound  to  inquire  whether  the  provi- 
sions of  the  deed  had  been  observed,  and  that  he  had  ceased  to  be  a  sharehoMer ; 
ihat  after  the  name  of  R.  S.  had  been  removed  from  the  books,  the  directors  haa  no 
power,  under  the  clauses  of  the  deed,  to  again  introduce  his  name ;  that  as  the  scire 
facias  was  issued  by  the  creditor  at  the  instance  of  the  company  for  their  own  par- 
poses,  the^  must  pay  the  costs,  and  an  injunction  was  granted  torestram  the  levying 
of  esecttlaon  upon  the  judgment    Shoriridge  v.  Bosanquet^  831. 

See  CHABmxa. 


BANKRUPT- 

1.  Petition  to  Stay  Certificate.']  Upon'a  petition  to  stay  the  bankrupt's  certificate,  com- 
ing on  to  be  heard,  it  appeared  that  the  petitioners  had  not  been  able  to  serve  the 
petition  upon  the  banknipt,  he  havine  gone  out  of  the  jurisdiction.  The  court  dis- 
missed the  petition,  with  costs  as  a^nst  the  assignees ;  but,  upon  the  petitioners 
undertaking  not  to  file  another  petition,  without  costs  as  against  the  bankrupt  Bel^ 
ton,  in  re,  60. 

8.  Act  (/ 1849,  s.  201.1  In  estimating  the  loss  upon  a  contract  for  tihe  purchase  or  sale 
of  government  or  otner  stock,  with  reference  to  the  question  whether  a  bankrupt,  by 
sucn  contract,  has  been  brought  within  the  penal  provision  of  the  201st  section  of 
the  Bankrupt  Law  Consolidatioii  Act,  1849,  the  broker's  commission  must  be  includ- 
ed, and  the  gross  amoux^t  of  the  loss  arising  from  the  variation  in  the  price  of  the 
stock,  added  to  the  commission  taken  as  the  measure  of  the  loss.  Therefore,  where 
a  bankrupt  had,  within  a  year  of  the  date  of  his  petition  for  adjudication,  lost,  upon 
a  contract  for  the  purchase  of  railway  stock,  a  sum,  exclusive  of  the  bro4:er's  com- 
mission, slightly  less  than  200/.,  but  which,  when  added  to  the  broker'a  commission 
upon  the  purchase,  made  up  a  sum  sHghtly  exceeding  200/.,  the  bankrupt  was  held 
liable  to  toe  penalty.     CapeUmd,  in  re,  98. 

8.  Meaning  of  ContracW]  The  word  ^*  contract,"  used  in  the  section  of  the  statute, 
includes  ^  contracts ; "  and  therefore  the  bankrupt  is  liable  to  the  penaltr  of  tiie 
statute  where  he  has  lost  within  the  period  mentioned  therein,  200/.,  arising  nom  the 
aggregate  of  losses  upon  several  contracts.    Ih, 

4.  Railway  Shares,']  SenMey  railway  shares,  as  distinguished  from  railway  stodE^  are 
within  the  20l8r  section  of  the  Baokmpt  Iaw  Comdidation  Act,  1849^  which  pro- 
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Tides  tliat  no  bankrapt  shall  be  entitied  to  a  certificate  wlio  bas,  witiun  the  period 
mentioned  in  the  act,  lost  200/.  by  any  contract  for  the  porchase  or  sale  of  any  oo- 
yemment  or  other  stock.    Jl.  ^  ^ 

5.  BaUtoay  StochJ]  And  sembte^  per  Lord  C&anwobth,  L.  J.,  that  a  contract  for  the 
purchase  of  nuTway  stock,  not  performed  by  a  transfer  of  the  stock  within  one  week 
after  the  contract,  bnt  carried  over  from  time  to  time  by  means  of  continuation  con- 
tracts with  the  broker,  is  withm  the  provision  of  the  201st  section  of  the  Banknrat 
Law  Consolidation  Act,  1849,  that  no  bankrupt  shall  be  entitied  to  a  certificate  who 
has,  within  the  period  mentioned  m  the  act,  lost  2002»  by  any  sort  of  gaming  or 
wagering.    Ib» 

6.  Payment  of  Laborers.]  Drawers,  employed  in  the  excavation  of  mines,  held  not 
entrtied,  under  the  169th  section  of  tne  Bankrupt  Law  Consolidation  Act,  to  pay- 
ment of  wages  out  of  the  estate  of  the  bankrupt  proprietors  of  the  mines.  Ecken- 
Uy,  exparte^  215. 

7.  Jiwiertf.]  By  the  custom  of  mining  districts  in  Lancashire,  a  collier  or  excavator, 
on  being  hired  by  the  owners  or  manager  of  the  mine,  brings  with  him  an  assistant 
workman,  called  a  drawer,  with  whom  he  divides  in  proportions  agreed  upon  be- 
tween themselves,  the  gross  earnings  of  the  two,  which  are  paid  by  the  manager  to 
the  collier  alone,  but  in  proportion  to  the  work  done  by  the  two.  The  drawer  is 
always  hired  by  the  collier,  but  sometimes  upon  the  recommendation  of  the  manager, 
and  the  collier  keeps  or  dismisses  him  as  he  pleases,  the  mana^r,  however,  exercis- 
ing a  power  to  dismiss  either  the  collier  or  the  drawer  for  misconduct,  and  also  a 
yeto  in  case  of  improper  dismissal  of  the  drawer  by  the  collier :  — 

•H<?(jjj*upon  the  banxruptoy  of  certain  proprietors  of  mines  in  Lancashire,  that  the 
<Awers  of  the  mines  were  not  laborers  or  workmen  of  the  bankrupts  entitied  to 
payment  of  their  wages  in  full,  under  the  169th  section  of  the  Bankrupt  Consoiidi- 
tion  Act,  1849.    Ih. 

8.  ConsoUdaiion  Act,  s.  20.]  Where,  upon  an  application  being  made  to  the  Court  of 
Bankruptey  in  London,  the  senior  commissioner,  having  transacted  the  business  be- 
fore him,  had  left  the  court  for  the  day,  this  was  held  to  be  an  unavoidable  absence 
within  the  meaning  of  the  20th  section  of  the  Bankrupt  Law  Consolidation  Act,  so 
as  to  enable  a  junior  commissioner,  then  present  in  court,  to  act  for  the  senior  con- 
missioner  in  the  matter  of  the  application.    SewaU^  in  re,  SOI. 

9.  Change  of  Venue.]  Where  the  petition  of  adjudication  had  been  filed  in  the  coun- 
try district  in  whicn  the  bankrupt  resided  and  had  his  property,  but  the  j^rMtmuor- 
ity  of  the  creditors  resided  in  London  and  elsewhere,  out  of  the  district  in  wniich 
the  petition  had  been  filed,  the  court,  upon  the  application  of  one  oi  sack  crediton, 
made  with  the  consent  of  the  others,  directed  the  removal  of  tiie  petition,  and  of 
proceedings  thereunder,  from  the  country  district  to  the  Court  of  Bankruptcy  in 
London.    1  b. 

10.  Adminigtraiion  Stdt.']  In  1815,' A,  a  trader  in  Sixnersetshire,  was  made  abankmnt 
but  did  not  obtain  his  certificate.  In  1817,  A  reoonunenced  business  in  Suffolx, 
which  he  continued  to  carry  on  until  his  death,  in  1852.  A  appointed  B  his  execu- 
tor, who  proved  the  wilL  On  the  petition  of  one  of  the  creditors  of  A,  subeequendv 
to  the  bankruptey,  an  order  was  made  by  the  commissioner  of  the  distr^t  in  whicik 
A  had  been  made  a  bankrupt^  that  the  official  assignee  of  A's  estate  should  adminis- 
ter his  estate  by  paying  first  the  funeral  and  testamentaiy  expenses  of  A,  and  his 
creditors  subsequentiy  to  the  bankruptey,  then  the  creditors  previously  to  tiie  bank- 
ruptcy, and  handing  over  the  surplus  to  B  as  executor.  A  claim  was  afterwards  filed 
in  Qhancery  by  B  tor  the  aditiinistration  of  the  estate  of  A:  — 

Held,  that  notwithstanding  the  order  made  by  the  commissioner,  the  estate  of  A  ought 
to  be  administered  by  B,  as  executor,  and  that  the  usual  administration  decree  on^t 
to  be  made  on  the  ckum.     Tucker  v.  Hemaman,  468. 

11.  Leave  to  Surrender,]  Senile,  that  the  commissioner  hab  jurisdiction  to  accept  the 
bankru]>fs  surrender  after  the  time  fixed  by  the  advertisement:  and  where  the 
commissioner  considered  that  he  had  no  such  jurisdiction  without  the  leave  of  the 
Vice-Chancellor,  the  Vice-chancellor  gave  the  leave,  although  not  impressed  trith 
any  fiivoniblo  opinion  towards  the  bsinkrupt,  holding  the  sunender  to  be  finr  the 
benefit  of  the  creditors  generally.    Atkimon,  in  re,  619. 
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12.  BankerJ]  A  banker,  who  baa  pledged  a  short  bill  of  a  customer,  is  ezclnded  horn 
a  certificate.    Sturt,  ex  pcarte^  515. 

18.  CaUs,']  A  joint-fitoek  company,  completely  resistered,  became  bankrupt  One 
of  the  members  of  the  company  had  previously  been  declared  bankrupt,  and  had 
obtained  his  certificate.  The  Master  placed  the  bsmkrupf  a  name  on  the  lidt  of  con- 
tributories,  and  calls  were  made  by  the  Master  on  him  for  contributions  to  discharge 
the  liabilities  of  the  company  incurred  before  his  bankruptcy :  — 

Held  J  on  his  appeal,  Uiat  his  certificate  was  a  bar  to  tibe  liabihties  to  satisfy  which  the 
calls  were  made ;  and  that  the  bankrupt's  name  ought  to  be  removed  from  the  list 
of  contributories.     ChappU^B  case^  516. 

14.  Certificate.'l  Where  the  usual  course  of  dealing  carried  on  by  the  bankrupt,  who 
had  traded  without  capital,  had  been  to  purchase  goods,  and  immediately  afterwards 
to  raise  money  by  ple<mng  them,  and  it  appeared  that  this  was  done,  not  for  a  pur- . 
pose  merely  dishonest,  out  in  accordance  with  the  custom  in  his  trade,  and  with  the 
hondjide  eroectation  of  being  able  afterwards,  on  a  rise  in  the  market  price  of  the 
goods,  to  re^em  die  coods  and  sell  them  at  a  profit,  it  was  held  that  this  was  not 
equivalent  to  the  onence  of  contracting  debts  *<  by  any  manner  of  fraud,  or  by 
means  of  &lse  pretences,"  within  the  meaning  of  the  256th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849.    Manico,  exparte^  594. 

15.  The  256th  section  of  the  statute  is  to  receive  a  strict,  rather  than  a  loose  construc- 
tion, as  against  the  bankrupt;  and' 

Semble,  that  where  one  only  of  the  offences  enumerated  in  the  256th  secdon  has  been 
committed,  it  is  not  imperative  upon  the  court  to  inflict  the  full  penalty  specified  in 
the  statute ;  but  that  it  nas  a  discretion,  upon  the  circumstances,  to  award  a  minor 
degree  of  punishment    75. 

BANKRUPTCY. 

See  Injunction. 

BASTAKD. 
See  Wnx. 


BEQUEST. 
See  Wnx. 


In  Restraint  of  Marriage.'] 


BOND. 

See  Wnx. 

BURDEN  OP  PROOF. 


Consideration.']  A  post-nuptial  settlement,  purported  to  have  been  made  in  considem- 
tion  of  natural  love  and  affection,  and  for  divers  other  good  and  valuable  oonsiderft* 
tions':  —  • 

Held,  that  the  onus  of  pro'ring  that  some  valuable  consideration  actually  passed,  lay  on 
the  party  sustaining  the  deed.    Kelson  v.  Kelson^  107.  '^ 

BRITISH  FUNDS. 
Meaning  of,  in  a  WOL] 

See  Annuity.    Wi^ 
SI* 
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CALLS. 
•   See  CoNTRiBOTOKT.    Joint-Stock  CoMPAirr.    Wiin>mo-np  Acts. 

CASES  DOUBTED,  AFFTRMED,  &c. 

jBtofffTY.  Brcnon,  7  Mann.  &  Gmng.  198,  distiiiffaished, IIS 

Beaehcroft  y.  Beachcroft,  1  Madd.  4S0,  doubted, 93€ 

Cripps  y.  Wolcoit,  4  Afadd.  11,  affirmed, 307 

Eddlestan  y.  CbUtfw,  IS  Eng.  Bep.  881,  affinned, 296 

Fr<uer  y.  PiagaU^  1  Younge,  854,  doubted,         .        •        .        .        .        .        .  827 

JETeron  y.  iStom,  12  CL  &  Finn.  161,  examined, 70 

./bn««y.  Beac^y  11  Eng.  Bep.  200,oye]Tuled,      - 427 

CHAiOnES. 

1.  Beouest  to — Mortmain  Act,"}  By  a  deed  efrtablishing  a  joint-etock  bank,  it  ivas 
declared,  amongst  other  things,  that  the  directors  should  accumulate  utemplojed 
capital,  and  that  for  that  purpose  they  might  inyest  the  same  on  mortga^  or  par- 
chase  of  freehold,  copyhold,  or  leasehold  lands,  tenements,  and  hereditaments  in 
Great  Britain,  and  might  from  tame  to  time  sell  the  same,  and  re-inyest  in  like  man- 
ner. And  it  was  declared  bj  the  deed  ^'  that  all  the  property  of  the  oompa&j,  as 
between  the  shareholders  thereof,  and  as  between  the  respectiye  real  and  peraonai 
representatiyes,  should  always  be  conadered  and  deemed  to  be  |>ersonal  estate.*  M., 
a  shareholder,  by  his  will,  bequeathed  his  shares  in  the  bank  to  trustees,  to  paj  the 
dividends  to  his  wife  for  life,  and  afler  her  death,  to  sell,  and  inyest  the  proceeds  in 
goyemment  securities,  for  certain  charities.  M.  died,  and  at  the  time  of  his  deaA» 
uie  property  of  the  bank  consisted  of,  amongst  other  things,  freehold  and  copyhold 
hereditaments,  and  money  due  on  mortgage  of  freehold,  copyhdd,  or  leasehold  here- 
ditaments:— 

Hddy  by  Lord  St.  Leokards,  C,  reversing  the  decision  below,  and  following  tlie  opi- 
nion of  the  Court  of  Common  Pleas  that  the  bequest  to  the  charities  was  a  good  be- 
quest, and  not  effected  by  the  Statute  of  Mortooun.    Myer$  y.  Perigai^  109. 

2.  Joint-Stock  Comjpanies.']  Per  Lord  Truro,  C.  Distinction  between  join^^toek 
companies  established  by  deed,  and  those  established  by  act  of  parliament.    /& 

8.  Effect  of  a  declaratbn  that  the  partnership  assets  are  to  be  considered  personal 
estate.    lb. 

4.  Charter."]  Ihe  Hospital  of  St  John,  in  the  city  of  Exeter,  was  incorporaled  by 
letters-patent  of  King  Charles  L,  and  ^e  mayor,  recorder,  aldermen,  and  commoa 
council  of  the  said  city,  for  the  time  being,  were  thereby  appointed  to  be  goyenion 
•  of  the  said  ho^ital,  and  of  the  lands,  reyenues,  and  goods  thereof,  and  mey  were 
to  haye  a  common  seal.  The  recorder  was  not,  prior  to  the  Municipal  Corporalioa 
Act,  5  &  6  WUL  4,  c.  76,  a  member  of  the  corporation,  but  he  was  an  officer  elected 
by  tiie  corporation : — 

HeM^  that  the  circumstance  of  the  recorder  beifte  a  member  of  the  corporation  of  St 
John,  but  not  of  the  municipal  COTporation,  did  not  preyent  this  case  from  filing 
within  the  7l8t  section  of  the  Municipal  Corporation  Act  AUomeif-Generalr.  Cbr> 
potation  ofExeter^  242. 

♦  CBOLDREN. 

Bequest  to  Children^  means  Legitimate  Children.] 

SeeWiix. 

CHURCH-WARDENS. 

See  I27FORMATIOK. 
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duuiooiy* 


Burden  of  Proving,'] 


Of  Deed.'] 
O/CofUracU] 
Cf  Ckmenant.'} 


COEBaON. 

See  Annuity. 

CONDONATION. 
See  "EvBBAJXD  Aim  Wivb. 

CONFIBMATION. 
See  Fbaudulbkt  ComnBTAvoB. 

CONFLICT  OF  LAWS. 
See  Frokibsobt  Notx. 

CONSIDERATION. 
See  BuBDBN  ot  Fboov. 

CONSTRUCTION. 
See  Wnx. 
See  Dexp. 

See  CONTBACT. 

See  Covenant. 
CONTRACT. 


1.  By  Letten.2  A  vendor,  C,  wmte  to  Itis  own  Mli^tor,  <<  H.  luis  agreed  to  iniTOliaie 
my  estate  in  this  connty  for  60,0002.,  indading  the  timber.  .  .  .  Thaye  slwwn  this 
to  H.,  and  given  him  a  copy,  not  signed,  as  a  memorandmn."  A  month  afterwards, 
in  the  coarse  of  correspondence  ooncenoing  tibe  terms  of  a  formal  agreement  which 


purchase 

Held^  that  these  two  letters,  taken  in  connection  with  other  correspondence,  referred 
to  the  agreement  and  memoiandmn  mentioned  in  C.'s  letter,  and  with  it  constituted 
evidence  of  a  contract,  so  as  to  bind  both  C.  and  H.,  and  that  thexenpon  H.  had  a 
devisable  interest  in  the  estate.    Morgun  v.  Hclfordy  174. 

2.  If  the  last  letter  had  not  been  wxitten,  so  that  there  had  been  onlj  evidence  in 
writing  to  bind  C,  uimbUy  that  H.  would  still  have  had  a  devisable  interest;  eed 
quaere.  lb. 

Meaning  of!] 

See  Bankbuft. 

See  Eyidbkob.    TBuars. 
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CONTBIBUTION. 

Eight  ofA  There  ia  no  right  of  oontribution  between  defendants  who  have  protected 
themsdTes  against  a  demand  by  settiofi  up  the  statute,  and  other  defendants  who 
might  eoually  have  set  np  the  statute,  but  who,  haTing  n^lected  so  to  do,  are  found 
hy  the  decree  to  be  liable  to  the  plaixiiiffs.    Fordham  t«  WaOiUf  182. 

CONTRIBUTORY. 

Windinff-i^  Acts,^  -^  member  of  the  committee  of  maxuugement  of  an  abortiYe  ra3- 
.  way  conmany  attended  many  of  the  meetings,  but  he  dianot  attend  the  only  meet- 
ing at  wmch  the  only  unsatufied  debt  of  the  company  (being  a  debt  to  its  engineer) 
was  contracted ;  he,  however,  attended  a  subsequent  meeting,  at  which  the  report  oi 
the  engineer  was  received  and  adopted : — 
Hddy  that,  j^nmS  facie,  the  cLum  of  tne  engineer  was  a  liability  of  the  oompuiy  withm 
the  meamng  of  the  Winding-up  Acts;  and  that,  although  the  member  was  not  di- 
rectl^r  lia^e  to  the  engineer,  he  was  liable  to  the  persons  liable  to  the  engineer  to 
contribute  ratably  wi&  diem ;  and  the  membez^s  name  was  retained  on  tne  list  of 
contributories.    fforbtir^s  c<ue^  622. 

See  Joint-Stock  Compant.    Winding-up  Acts. 

COPYRIGHT. 

1.  Eegistraiwn  —  Piracy.']  Where  the  first  edition  of  a  book  had  been  published 
berore  the  Copyright  Act  was  passed,  but  subsequent  editions  had  not  been  regis- 
tered:— 

iM^,  that  such  parts  of  the  book  as  were  in  the  first  edition  were  nxotected,  but  that 
no  suit  could  be  maintained  as  to  the  parts  introduced  in  the  sulbseqnent  editkos. 
Murray  ▼.  Bogue,  165. 

2.  A  charge  of  mracy  of  an  English  book  cannot  be  rebutted  by  showing  that  the  part 
complfldned  or  was  copied  from  a  fordgn  book,  which  foreign  book  appeared  to  be 
copied  fixnn  the  English  book.    lb. 

3.  JnjuncHonJ]  M.  published  a  guide  book,  partly  original,  partly  compiled.  W^ 
who  had  never  been  in  the  country  desciibeo,  was  emploved  oy  B,  to  write  a  guide 
book  to  the  same  country.  W.  compiled  his  book  parUy  fixxa  foreign  works  and 
partly  from  original  manuscript,  and  appeared  to  have  used  IC's  wdik,  bui  not  tuk- 
fiuriy :  — 

£(0^,  that  B,  coidd  not  be  restrained  fisom  paUiflfaing  the  guide  bock  of  W.    Ih. 

CORPORATION.' 

Public  Health  Act."]  Upon  a  petition  presented  by  the  Llanelly  Local  Boaid  of  Health, 
it  was  held,  that  the  local  board  was  not  a  body  corporate  under  the  Public  Health 
Act,  11  &  12  Vict,  c  6S ;  and  must  sue  in  Ae  name  of  their  clerk,  as  directed  by 
the  ISSth  section.    The  Local  Board  of  HeaWij  ex  parte^  422. 

COSTS. 

1.  Allowance  to  ExecutorsJ]  A  suit  was  instituted  by  husband  and  wife,  against  the 
personal  representative  of  the  executor  of  a  testator,  for  the  wife's  share  of  a  speci- 
nc  legacy  bequeathed  to  four  persons.  The  personal  representative  of  tlie  executor 
died,  and  thereby  the  suit  became  abated.  This  suit  was  abandoned,  and  anotfier 
against  other  parties  was  instituted. 

The  costs  of  the  representative  of  the  executor  of  this  abandoned  suit  were  allowed  in 
the  accounts,  as  against  the  original  testator's  genend  personal  estate.  2hit2  T.jBtifl,l. 
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S.  Seemityfor,']^  The  pSaintifT  ims  detcribed  in  the  bill  as  ^  of  Fort  WUyam,  Inver- 
ness, in  the  kinffdom  of  Scotland,  baf  now  reaidinff  at  8  £dmnnd  Place,  Aldersgate 
street,  London.  The  defendant's  affidavits  stated  that  the  plaintiff's  residence  and 
business  were  in  Scotland,  and  that  he  had  recently  taken  furnished  lodgings  in 
London,  but  not  for  any  stiited  time.  Np  affidavit  was  filed  in  reply  to  this  part  of 
the  case:-^ 

Heldy  on  motion  for  that  purpose,  that  the  pUuntiff  must  give  security  for  costs.  Aini^ 
Ue  V.  SimSf  8. 

8.  Counsel  Feea,']  Counsel's  fees  for  settlingf  a  mortgage  deed,  on  behalf  of  a  mortgagee 
advancing  money  ordered  to  be  raised  m  a  suit,  were  directed  to  be  allowed,  in 
taxing  the  mortgagee's  costs.    Nicholson  v.  Jeyes,  21. 

4.  Legatee's  SuitJ]  Where  the  fimd  is  insufficient,  a  legatee,  filine  a  bill  on  behalf  of 
himself  and  all  the  other  legatees  to  have  the  estate  administerea,  is  entitled*  to  costs 
as  between  solicitor  and  client.     Waldron  v.  Frances j  87. 

5.  0/  Motion.^  The  costs  of  an  abandoned  motion  must  be  applied,  for,  on  the  next 
seal  ^fter  that  lor  which  n9tice  of  motion  was  given.  Woodcock  v.  Oxford  Railway 
Co.,  04. 

6.  By  Official  Manaaer,']  A  suit,  undertaken  by  some  shareholders  in  a  railway  com- 
pany, on  behalf  of  themselves  and  all  others,  against  some  of  the  directors,  had  been 
directed  bv  the  Master,  to  whom  the  winding-up  was  referred,  to  be  continued  and 

?rosecutea  by  the  official  manager.  At  the  hearing  it  was  dismissed  by  Sir  6.  J. 
'umer,  Y.  C.,  with  costs,  to  be  paid  by  the  official  manager.  A  subsequent  applica- 
tion was  made  to  h^e  the  order  rectified,  so  as  to  make  the  costs  payable  oy  the 
official  manager  personally.  Upon  that  application  the  order  made  at  the  hearing 
was  varied  by  inserting  **  Mr.  T."  (the  name  of  the  official  mana^r,)  between  the 
words  in  the  original  order,  ^  costs  to  be  paid  by,"  and  <*  the  c^cud  manaijer :  **  — 
Held^  that  the  insertion  of  the  name  in  this  manner,  did  not  render  the  official  mana- 
ger liable  to  pay  costs,  otherwise  than  in  his  official  capacity;  and  a  subpoena  and 
attachment,  which  had  been  issued  against  him  on  his  neglecting  to  pay  such  costi 
personaUv,  were  respectively  dischaiged,  and  quashed  accordingly,  but  without  costs. 
Grand  Trunk  Railway  v.  Brodicy  158.    [But  see  bdow.] 

7.  By  Official  ManagerJ]  Where  a  soit,  originally  commenced  by  one  on  behalf  of 
the  other  shareholders  and  scripholders  of  an  abortive  railway  company,  (except 
the  defendants,)  and  afterwards  (upon  an  order  to  wind  up  the  affairs  of  the  com- 
pany, under  the  Joint-Stock  Companies  Winding-up  Acts,  Deine  obtained)  ordered 
Dy  uie  Master  to  be  prosecuted  by  the  official  manager,  under  ue  Winding-up  Act, 
11  &  12  Vict  c.  45,  8.  58,  was,  up(»  the  hearing,  dismissed,  on  the  oound  that  k 

'  had  been  improperly  instituted,  and  ought  not  to  have*  been  adopted  l)y  the  official 
manager,  it  was  — 

Held^  t&t  the  court  had  jurisdictioii  to  direct  the  eoets  to  be  paid  personally  by  the 
official  manager,  and  that  the  words  of  the  order,  **  dismiss  the  bill,  with  costs,  to  be 
paid  by  W.  T.,  the  official  x^affer,"  were  sufficient  to  support  a  subpoena  and 
attachment  for  costs  against  W.  T7  personally.  Grand  Trunk  Railway  Co.  v.  Bro' 
die,  288. 

8.  Qucfre^  per  Sir  J.  L.  Ejiight  Bruce,  L.  J.,  whether  the  5Sd  section  of  the  statute  is 
applicable  to  a  suit  so  framed  ?  And  held,  per  eundem,  that  the  56th  section  does 
not  apply  to  such  a  suit    Jb, 

9.  Winding^p  Acts,"^  Procee^ngs  were  taken  in  the  Master's  office  by  the  official 
manager,  upon  which  he  obtedned  the  order  of  the  Master  for  the  production  of  an 
account  of  certain  payments.  The  parties  ordered  to  produce  this  account  appealed, 
and  the  court  discharged  the  order : — 

Be^t  that  the  proceedings  being,  in  the  opinion  of  the  Court  of  Appeal,  improper,  the 
official  manager  must  pay  the  costs  before  the  Master,  but  that  the  costs  of  support- 
ing the  order  of  the  Master,  in  the  Court  of  Appeal,  must  be  paid  out  of  the  estate ; 
the  former  being  withoutprejudice  to  any  order  the  Master  might  make  as  to  indeoh 
nity  out  of  the  estate.     Tvoolmer,  ex  parte,  483. 

10.  Set-off.']    Exceptions  for  insufficiency  were  heard  before  the  court  in  the  first  in- 
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rtuoe,  under  1^  G.  Tmna^B  Act;  liie  coHi  flf  tkoM  aDoiPBd  ««•  Mt  off 
tboM  diflallowed.     TTititf  t.  Ckiide,  512. 

11.  TVixafum.]  A  ma  retuBed  by  fimr  penonsi  B,  C,  D,  and  E,  defendsntB  to  a  nk 
in  chanceiy,  to  act  fiv  them  in  the  ^bit  A  took  some  steps  for  B  and  C  jaaofy, 
and  other  steps  for  B,  C,  and  D,  jointly,  and  so  on.  A  ddiTered  his  Hll  of  coste  to 
B,  which,  at  the  instance  of  B,  was  referred  to  the  Master  fortazation.  The  Masto 
taxed  the  bill  on  the  principle  that,  for  the  joint  costs  of  B  and  C,  B  was  liiAile  ftr 
half  only;  for  the  joint  costs  of  B,  C  and  D,  B  was  liable  to  a  third  (»lj,  and  so 
on: — 

Heldf  that,  according  to  the  practice  of  the  eomrt,  this  method  of  taxation  was  xi^ 
Colqukoun;in  re,  453. 

12.  Mortgage.'}  In  a  fbredosore  snit,  the  bill  all^ped  that  the  plaintiii;  the  first  mort. 
gagee,  had  applied  to  the  defendants,  who  wece  subsequent  moiteagees,  to  paj  his 
mortgage  debt  and  interest,  and  that  they  had  refused  so  to  do.  iSe  defendants;,  by 
their  answer,  stated  that  the  phdntiff  had  not  made  any  application  to  them,  and 
that,  if  he  had,  they  would  have  released  and  disclaimed  all  mtnvst,  and  tliej  then 
cEuclaimed.    At  the  hearing  of  thecaose:  — 

Heldf  that  the  plaintiff  was  bound  to  pay  the  defendants  their  costs.  Gunteg  ▼.  Jaet- 
san^  419. 

IS.  SeeurUp  forJ]  Where  a  plaintiff  goes  out  of  the  jurisdiction,  pencBng  a  suit,  for  a 
purpose  wtdch  is  likely  to  keep  him  abroad  for  sucn  a  lenffth  of  time  tluit  there  is  no 
reasonable  probability  that  he  will  be  forthcoming  when  &e  defendant  may  have  to 
call  upon  nim  to  pay  costs,  the  ppurt  will  direct  him  to  nTe  security  fer  costL 
Blakeney  t.  Dufour,  887.  ^ 

fiee  Beau/crt  t.  Patnckr9^\  BeUam^  m  f€,  50;  Bttekief$  TVusf,  m  re,  9 ;  F^^tr  t. 
JJesss,  154;  Eopkm  ▼.  fTopiM,  11 ;  Skortridge  t.  Botangvety  931. 


See  PATiuarT  o0t  or  Coubt.    Pbacticb. 


COUNSELLOB. 
Fees  of.} 

See  Costs. 

COVENANT. 

1.  Quiet  Enjoyment  —  JSreaek.}  A,  in  1842,  conToyed  land  to  B,  and  entered  into  a 
coTenant  fer  quiet  eiuoyment,  bat  not  into  any  oorenants  fer  tide.  B  mottnged  to 
C  in  the  same  year.  In  1846,  an  ^ectment  was  brou^t,  which  B  defended,bat  was 
ericted.  B  then  sued  A  at  law,  nr  dama^  upon  ttie  eoTenant,  who  pleaded  that 
at  the  time  of  eviction  the  legal  estate  was  m  C,  the  mor^agee.  B  submitted  to  die 
plea,  and  afterwards  A,  the  original  vendor,  paid  of  the  mortage,  and  obtained  pes- 
sessioa  of  the  mortgage  deed,  whereupon  was  an  acknowledgment  of  the  recemt  of 
the  mortgage  money,  and  that  the  same  was  in  full  dischaige  of  the  same,  andmte- 
rest)  and  afi  right  of  action  or  demand  of  C,  the  mortgagee,  against  A  in  respect  of 
the  covenants  in  the  conveyance  to  B.  B  filed  a  bdl  against  A,  praying  diat  B 
might  be  declared  entided  to  th'e  benefit  of  the  covenant,  and  that  a  reference  might 
be  sent  to  the  Master  to  assess  the  damages  sustained  by  him  by  nason  of  the  breach 
of  it    The  court  below  dismissed  the  bifi :  but  on  i^peal :  — 

Beldf  that  the  plaintiff  was  entitled  to  have  the  damages  assessed,  and  gave  him  leave 
to  bring  an  action  upon  the  covenant,  and  restraint  A  the  defendant,  the  omnal 
vendor,  from  setting  up  the  mortgage  deed  or  indorsement  by  way  of  defence.  Tkonh 
tan  V.  Cowif  281. 

2.  Performance  of]  Lessee  covenanted  to  insure  the  demised  premises  in  the  joint 
names  of  the  lessor  and  lessee.  The  premises  afterwards  became  vested  in  an  un- 
der lessee,  who  insured  in  the  name  of  the  original  lessor  alone,  or  of  his  representa- 
tives. It  was  not  known  whether  the  originSi  lessee  was  alive  or  dead,  or  who  ivas 
his  representative :  — 
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AUtf,  thai  ibis  was  a  saflkaent  compliance  with  the  corenant,  so  as  to  preyent  the  lea- 
ser from  taking  advantage  of  a  proviso  in  the  lease,  for  leentiy  on  non-perfonnance 
of  the  covenants.    Haveru  v.  Middleton^  263.  ^ 

8.  C9nttiveti(m  ofJ]  J.  F.,  hj  will,  charged  certain  real  estates  with  the  nayment  of 
four  legacies  of  5,000/.  each,  and  left  Uie  estates  so  chareed  to  J.  B.  by  his  mar- 
riage settlement,  J.  B.  covenanted  with  the  trustees  of  the  settlement  to  dischuge 
the  lands,  and  to  pay  the  legacies,  and  to  settle  the  lands,  free  from  the  legacie^  to 
certain  uses,  the  usual  uses  and  trusts  upon  a  marriage.  He,  however,  only  paid 
off  one  of  the  eaid  four  legacies,  and  died.  In  a  suit  between  his  personal  repre- 
sentatives and  the  persons  entitled  to  the  real  estate : — 

Held^  that  the  land  was,  by  the  covenant  in  J.  B.'s  marriage  settlement,  entitled  to  be 
exonerated  oat  of  hu  personal  estate.    Barham  v.  Clarendon,  810. 

4.  For  Production  of  Deeds."]  An  agreement  on  the  sale  of  an  estate,  that  the  title 
deeds  should  be  delivered  to  the  purchaser  on  the  completion  of  the  contract ;  bat, 
as  the  deeds  related  also  to  otiber  property  belonging  to  the  vendors,  the  purchasers 
should  enter  into,  or  procure  to  be  entered  into,  one  or  more  proper  and  sufficient 
covenant  or  covenants  with  the  vendors  for  the  production  and  deuvery  of  copies  of 
such  deeds.  The  purchasers  were  trustees,  and  entered  into  the  contract  in  pursu-* 
ance  of  the  directions  in  the  will  of  their  testator,  for  the  investment  of  his  personal 
estate  in  tlra  purchase  of  lands,  to  be  settled  to  certain  uses  creating  estates  for  life, 
with  remainder  over  in  strict  settlement  The  estate  was  conveyed  by  the  vendors 
to  the  purchasers  to  the  uses  deohured  by  the  wiM  of  their  testator: — 

Heidf  that  the  agreement  to  enter  into  a  proper  and  sofficient  covenant  for  the  pro- 
duction of  the  deeds,  did  not  mean  that  the  vendors  should  be  entitled  to  a  cove- 
nant which  would  secure  to  them  their  production  at  all  times  and  under  all  circum- 
stances; that  the  word  "^  sufficient*  was  connected  with  the  word  *<  proper ; "  that 
the  extent  and  sufficiency. of  the  covenant  must  in  a  oreat  degree  aepend  on  the 
mode  in  which  the  conveyance  was  taken ;  that  the  reCases  to  uses  do  not  stand  in 
a  worse  position  than  trustees,  who,  according  to  the  ordinary  role  of  the  court,  are 
required  to  covenant  for  their  own  acts  only ;  and  that  the  court  would  not  compel 
the  purchasers,  who  were  only  releasees  to  uses,  —  especially  after  the  uses  were 
executed  by  the  statute, — to  enter  into  sach  covenants.  Omlow  v.  Londesboroughf 
642. 


DEEDS. 

1.  One  7Wmrac(£tm.]  The  question,  whether  several  deeds  are  part  of  the  same  trana- 
action,  or  are  separate  and  distinct  transactions,  depends  on  the  surrounding  circum- 
stances, and  not  simply  upon  the  &ct  whether  the  aeeds  are,  or  are  not,  by  express 
reference  grafted  into,  or  connected  with,  each  other.    Rarman  v.  JRicAom,  548. 

2.  SMemeni^    Evidenceof  surrounding  circumstances,  on  which  the  court 

Heldy  a  settlement,  that,  standing  alone,  would  have  been  fraudulent  against  creditors, 
to  bo  connected  with  and  part  of  the  same  transaction  widi  several  purchase-deeds 
of  even  date,  to  which  some  only  of  the  same  persons  were  parties.    /6. 

8.  Omnderodonl\  The  release  and  assignment  by  a  married  woman  of  her  life- 
interest  in  her  separate  estate,  although  fettered  by  a  restriction  against  anticipation, 
was 

Rdd,  to  fi>nn  a  consideratbn  for  a  settlement  by  another  person ;  for,  though  the  mar- 
ried woman  could  not  pass  her  future  interest,  she  might  and  did  thereby  release 
her  past  income ;  and  the  c[ueBtion  of  consideration  moreover  depended,  not  upon 
the  point  whether  her  assignment  passed  her  interest,  but  upon  the  question  whe- 
ther her  concuirence  enabled  the  settlement  to  be  made.    Ih, 

4.  AgreoMfA^  An  agreement  by  a  crecfitor  not  to  take  proceedings  a^unstthe  debtor, 
daring  his  life,  nor  against  the  debtor^s  estate,  during  tne  life  of  ms  wife,  if  she  shoiild 
survive  hhn,  oonstmed  Tas  to  the  latter  claused  to  mean,  that  any  beneficial  interest 
which  the  wife  might  take  in  the  property  of^the  husband  should  not  be  disturbed 
during  her  life,  and  not  to  be^  element  that  the  creditor  should  be  debarred 
from  saing  the  pexsooal  representative  of  the  huriwnd;  and,  thereforei  the 
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obtained  a  decree  for  an  aocoant  agniiut  tlie  wife  as  the  penooal  mpremiiM&wt  of 
tf&e  hiu^tnd,  with  a  dedanition  that  the  interest  of  the  wi&  was  not  to  be  distnrind 
during  mr  life.     lb. 

5.  Fiarties  to  a  series  of  deeds,  oonsidezed  as  stipnkting  accordiBg  to  the  riig^  wiii^ 
tbejhad.    lb, 

6.  Qpnsideration  for  a  settlement  being  found  to  enst,  it  was 

Beldf  to  extend  to  the  whole,  and  not  to  a  part  onljr,  of  the  property,  which  was  the 
subject  of  it    Jb. 

7.  A  deed,  though  made  for  valuable  considenktbn,nia7  be  affeoted  by  Mats  ./fides.   Ik 

See  Fraudulient  Cokvstancb. 


DEVISABLE  INTEBEST. 

See  FjKAUDULBMT  CONYSTAlfCB. 

f 

DISCLAIMER. 
See  Costs.    Practxcb. 

DISCOVERY. 

DeUoery  of  DoeumentsJ]  Land  agents,  paid  by  commission,  will  be  directed  to  deliTer 
up  such  maps,  plans,  and  other  documents  relating  to  the  estates  as  were  made  or 
collected  by  them  in  the  course  of  their  employment,  even  though  it  is  alleged  that 
they  were  made  for  their  own  private  us6.    Beresford  v.  Driver,  404. 

DISTRESS. 
Nat  Enjoined — AUhough  lUeffoL] 

See  Injunction.  » 

DOMICIL. 
See  P&OHissoRY  Note. 

DOWER. 

EUcHon  of  Widoiw  — Jhersose  of  Value.']  A  testator,  by  his  will,  gave  all  his  five- 
hold  and  leasehold  messuages,  tenements,  &c.,  to  trustees  for  all  his  estate  and  inte- 
rest therein,  on  trust,  to  seU  and  apply  the  proceeds  in  manner  thereinafter  declared ; 
he  then  gave  certain  leoacies  out  of  his  personal  estate,  and  the  residue  ^ereo( 
together  with  the  proceeds  to  be  derived  from  the  sale  of  his  freehold  and  leasehold 
estate,  he  directed  to  be  divided  into  four  parts ;  one  fourth  he  gave  to  his  wife  and 
the  other  three  fourths  to  certain  other  relations.  Amongst  other  legacies,  soms  of 
money  were  given  in  unequal  amounts  to  his  wife  and  the  other  devisees.  The 
testator,  after  the  date  of  his  will,  had  leased  parts  of  his  estates  for  terms  of  years, 
with  an  option  to  ihe  lessees  to  purchase,  and  had  pennilited  one  lessee  to  erect 
buildings,  which  had  been  done,  and  the  estate  was  thereby  greatly  improved :  — 

Held,  that  the  widow  of  the  testator  was  not  to  be  put  to  her  election,  but  was  entitled 
to  dower,  as  well  as  to  the  benefits  given  her  by  the  will,  and  that  she  would  take 
her  dower  according  to  the  existing  value  of  the  es^le,  since  the  acts  l^  which  the 
value  of  the  property  had  be^  altered  were  nother  acts.    Gibeon  v.  Gwe^ru  349. 
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Chancery. 

ELECTION. 

See  Dotf&ft. 


BQtJITT  OF  REDEMPTION. 

itbrtgage  bp  Carried  WamanJ]  Obserratioiis  on  the  rule,  that  in  a  mortgage  of  a 
married  woman^s  estate,  the  old  uaes,  subject  to  the  mortgaee,  will  not  be  considered 
to  be  changed  hy  the  mere  circumstance  that  the  equity  of  redemption  is  reserreS 
^Bferentljr.    Fto  Sir  6.  J.  Turner,  L.  J.    EddltHon  y.  CkfimB^  896. 

EVIDENCE. 

1.  Examinaiifm  ofDrfendoni  Ahroad.'l  WKeie  a  defendant,  whose  evidence  it  was 
desired  to  take,  was  readent  in  Australia,  and^  it  was  not  known  whether  in  Mel- 
bourne or  Adelaide,  two  examiners  were  appointed  in  each  place,  each  with  power 
to  act  in  default  of  the  first>named  examiner  being  capable ;  and  liberty  was,  in  the 
same  order,  reserved  to  the  principiJ  defendant  in  the  cause,  to  appoint  some  person 
in  the  colony  to  attend  the  taking  of  the  ejuunination  on  his  behalL  Cr<^  v.  Mid- 
dleUm^  88. 

S.  Certificate  ofI>eed,'\    A  certificate  of  the  registration  of  a  deed  b^  a  registrar  of« 
deeds  in  a  colony,  wno  was  not  authorized  to  administer  an  oath,  is  not  made  ev^ 
dence  by  the  22d  section  of  the  Chancery  Amendment  Act,  but  the  signature  of 
the  regbtrar  must  be  proved.    BaiUie  v.  JacJcMnf  191. 

h.  Sentence  of  Ecclesiastical  CourL']  A  married  B  by  license  in  1798,  durinj^  the 
time  that  the  26  Geo.  2,  c.  dS,  was  in  force.  In  1802  B  commenced  a  suit,  m  the 
Ecclesiastical  Court,  aeainst  A,  of  nullity  of  marriace,  on  the  ground  that  she  Iras  a 
minor  at  the  time  of  tne  marriage,  and  that  her  fiimer's  consent  had  not  been  given* 
It  was  proved  in  the  suit  that  A  was  a  minor,  and  that  her  father  was  absent  at  the 
time  of  the  marriage.  A  sentence  of  nullity  was  pronounced  in  June,  1802.  In 
May,  1802,  C,  the  only  child  of  the  alleged  marriage,  was  born.  Upon  an  inquiry 
who  was  the  heir  at  law  of  A,  C  daimeato  be  sole  heiress,  and  objected  to  the  re- 
ception, as  evidence,  of  the  sentence  of  the  Ecclesiastical  Court,  on  the  around  that 
it  nad  been  fraudulently  and  coUusivel^  obtained.  In  support  cf  this  case,  C  produced 
a  bond,  given  by  A  in  1801,  for  securing  an  annuity  to  Js  for  her  life  for  her  separate 
use,  in  which  it  was  declared  that  it  ^ould  remain  good  notwithstanding  a  sentence 
of  nullity  of  marriage,  and  produced  a  witness  to  prove  conversations  between  A  and 
B  previously  to  the  suit,  in  which  they  a^ed  that  A  should  give  B  an  annuity,  and 
that  legal  proceedings  to  annul  the  marriage  should  be  taken :  — 

Heldj  that  the  sentence  was  not  fraudulently  or  coUusively  obtained,  and  was  admissi- 
ble in  evidence.    Harrison  v.  Corporation  of  Southampton^  864. 

4.  Agency  —  iSecitaZ.]  R,  after  some  negotiations,  contracted  with  the  assignees  of 
Messrs.  E,  for  the  purchase  of  certain  cEdms  of  the  bankrupts  against  the  estate  of 
G.  E.  B.  He  represented  that  he  acted  on  behalf  of  himself  and  M.,  who  was 
clearly  cognizant  of  the  negotiations  and  contract  Several  documents  passed  be- 
tween the  partie^  and  finally  a  draft  of  a  deed  was  prepu^,  which  recited  that  tJie 
contract  was  a  joint  purchase  by  R.  &  M.  This  was  suomitted  to  M,  who  approved 
of  it;  and  at  that  time,  he  was  willing  to  adopt  the  contract,  but  subsequently,  upon 
an  alteration  of  circnmsUmces,  M.  objected  to  the  contract,  and  refused  to  join  iA 
tlie  purchase :  —  '  # 

Htld^  that  there  was  no  evidence  that  M.  had  entered  into  any  agreement,  or  that  B. 
acted  as  his  agent ;  and  that  the  recital  of  an  acreement  in  a  document  intended  to 
be  executed,  would  not  bind  a  party  who  had  £>ne  nothing  to  recognize  it,  though 
at  one  time  it  was  apparent  that  he  was  willing  to  execute  it,  and  ue  bill  was  dis* 
missed  against  M.,  with  costs;  but  as  B.  admitted  the  plaintiff's  case,  a  decree  was 
made  against  him  without  costs.    Foligno  v.  Martin,  475. 
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Chanoerf. 
To  E^qalam  a  VFtZl] 


See  BuBDXzr  ov  Proov.    Will. 


EXECUTOBS. 


1.  DrfauU  in  —'Praettee.']  A  case  of  wilfbl  de&nlt  and  negfiflenoe  was  alleged  <m  tfat 
pleadings  agauui  ezecuton  for  not  haTuig  lold  the  testatoA  estate,  and,  al  tbe  fint 
nearing,  accounts  and  inquiries  were  directed :  — 

Heidf  on  further  directions,  that  as  at  the  orimnal  hearing  it  was  not  asceitaiiied  who 
the  parties  entitled  under  the  will  were,  3ie  defendants  were  still  chargeable  wi^ 
•  their  breach  of  duty.    PaUenden  y.  Ucb$on^  16. 

2.  Lktbility  of.']  HM,  also,  that  as  the  testator's  widow,  a  co-executrix  with  another 
drfenduit,  had  received  the  rents  and  profits  during  the  whole  period,  her  estate 
was  fiable  to  make  good  the  surplus  orer  what  she  would  have  been  entitled  to^  m 
case  there  had  been  a  sale  and  inTestment  according  to  the  wilL    /&. 

S.  BifflUi  of  to  Lapsed  Legacy, 1  A  testator,  by  his  wiU,  dated  in  1823,  aopointed  A 
(his  widow)  and  B  his  executors,  and  gave  B  a  legacy  for  his  trouble,  and  oequeathed 
his  personsl  estate  to  A  and  B,  on  the  usual  trusts  for  conversion,  and  directed  tiist 
the  income  of  the  proceeds  should  be  paid  to  A  for  life,  and  that  after  her  death,  hii 
trustees,  or  the  suryivor  of  them,  or  die  executors  or  administrators  of  such  sunrivor, 
shoidd  stand  poss(Msed  of  one  half  of  the  capital  for  A,  her  executors,  administraton, 
and  assigns.  A  died  in  the  lifetime  of  the  testator.  The  testator  IumI  been  illq^ 
^    mate:  — 

Heldy  that  the  lapsed  part  of  the  testator's  estate  belonged  to  the  crown,  and  not  to  B, 
the  executor.    Poweil  v.  Aforett,  406. 

4.  7\do  Estates  in  one  Suit,']  Cases  in  which  the  residuary  estate  of  one  testator  hay- 
ing devolved  upon  another,  it  is  proper  to  loin  the  executors  of  the  first  testator  in 
a  suit  to  administer  the  estate  of  the  second,  and  to  take  the  accounts  of  both  estates 
in  one  smt     Young  v.  Hodges^  570. 

5.  Sale  hf,]  By  an  asagnment,  b^  one  of  the  several  executors,  of  a  leasehold  estate, 
the  property  of  the  testatrix,  which  had  been  bequeathed  to  that  executor  absolatelv 
for  his  benefit,  reciting  that  the  assignor  and  another  executor  had  proved  the  will, 
(but  not  stating  the  net  that  a  third  executor  had  also  subsequenUy  proved,^  and 
reciting  that  ^e  executors  had  assented  to  the  bequest  to  the  asd^or,  it  was  wit- 
nessed that  the  assisnor,  in  his  several  capacities  of  executor  and  assigaee  ot  the  tes- 
tatrix, in  consideration  of  the  sum  therein  mentioned,  sold  and  assigned  the  premises 
to  the  purchaser.  The  assgnor,  in  his  charactor  of  executor,  was,  at  the  time  of  the 
assignment,  indebted  to  the  estate  of  the  testatrix  in  a  sum  grealter  than  the  value  of 
the  proper^  assigned.  On  a  Inll  by  the  co^xecutors,  on  oehalf  the  estate  <^  tbe 
testatrix,  to  set  aside  the  assignment,  and  recover  the  title  deeds,  it  was 

Heidi  that  the  assignment  by  Sie  executor  to  the  purchaser  was  effectual,  and  that, 
whether  there  hM  or  had  not  been  an  assent  to  the  bequest  by  the  other  executon, 
the  court  would  not  disturb  the  sale.     Cole  v.  Miles,  582. 

6.  Whether,  without  any  express  assent  by  executors  to  a  beauest  of  a  leasehold  estate, 
the  entering  of  the  legatee  into  possession  and  receipt  of  tne  rents  and  profits,  with 
the  knowledge  of  and  without  any  objection  from  the  executors,  does  not  amount  to 
an  assent  by  ihem  —  Qucere.    lb.* 

See  Costs. 
Mowance  of  Coats  to.] 

^  See  Joint-Stogk  CoBiPAinr.    Ldotatzoks. 

FORECLOSUBE  SUIT. 
See  Costs.    Mobtqaox. 


SeeurUyfoT  Qwto.] 


Cbfto^.] 
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FOREIGN  LAW. 
See  Injxtkgtiok. 

F0BEIG19EB. 
See  CosTB. 

FOBMEB  SUIT. 
See  Costs. 

FRAUDULENT  CONVEYANCE. 


1.  Confirmcdum,']  To  a  bill  by  an  heir  at  law,  charging  Ihat  the  defendant  A  was  in 
the  poflseenon  of  tiie  estate  of  the  ancestor  nnder  a  conveyance  impeachable  on  Ihe 
ground  of  frand,  and  praying  \hat  the  conveyance  might  be  set  aside  and  that  anT 
testamentary  dic^xMition  thereof  by  way  of  confirmation  might  be  declared  void,  A 
pleaded  the  will  of  the  ancestor,  by  which,  after  reciting  that  certain  members  of  his 
fiunilv  had  threatened  to  impeach  the  conveyance,  he  thereby  confirmed  the  same, 
and  aevised  the  estate  to  A  in  fee.    The  plea  was  allowed,  affirming  the  order  of 

-  tiie  court  below.    Stump  v.  Gdby^  857. 

2.  Devisabie  iTUeresf^  Where  a  testator  has  a  right  to  set  aside  a  voidable  convey- 
ance, this  is  an  eqmtable  estate  in  him,  descendible  to  his  heir,  and  which  he  may 
dispose.of  by  his  wilL    lb.  « 

8.  Confirmation  h/  Deed.l  Distinction  between  a  confirmation  by  deed  and  bv  testsr 
mentary  disposition  of  a  conveyance  liable  to  be  avoided  on  the  ground  of  firand. 
Ib» 


FRAUDS,  STATUTE  OF. 

Part  Performance,']  To  a  parol  agreement  by  a  &ther  to  convey  property  in  eonsidfr- 
ration  of  the  marriaoe,  then  contemplated,  of  his  <^nghter,  fi>llowed  by  deliveiy  of 
possession  to  the*  husband  after  the  marriaffe,  the  Statute  of  Frauds  cannot  be  set  up 
Dv  way  of  defence.  Such  a  contract  womd  be  decreed  to  be  specifically  peiformei 
SuTcome  v.  Pinniger,  212. 

FRAUD. 
See  Deed.    Tbabb  Mabks. 


GAMING. 
See  Baitkbupt. 

69ARDIAN. 
See  Infant. 


i 
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«|6  INDBX 

HUSBAND  AND  WIFE. 

1.  jSgtHirafton  2>tfe<£.]  BeooncUiation  and  re-cohaUtataon  avoid  a  deed  of  aeparatioB, 
bat  the  husband  may  nevertheless  so  conduct  himself  aiterwards  as  to  contract  a 
new  obligation  on  the  footing  of  the  sepanUjon  deed.     Wehtter  y.  TFeftsl^r,  278. 

2.  Condonation^]  Mere  payments  to  the  wiA»  of  an  annuity  for  fife,  piovided  by  tiie 
deed,  though  continuea  after  a  reconciliadon,  and  after  the  ddalh.  of  the  huabaadi 
are  not  sufficient  evidence  of  such  a  new  oblig^on.,   lb, 

S.  PUaJ]  Form  of  plea  of  condonation  sufficient  without  answer  to  a  bill  by  tiie 
widow,  on  behalf  of  herself  and  all  other  creditors,  against  the  assets  of  the  husband, 
deceased,  claiming  as  a  creditor  of  his  eitale  under  the  deed  of  separation.     lb, 

4.  Her  Right  to  Maintenance^]  A  married  woman,  whose  husband  did  not  '^rHlf'r 
her: — 

Heldj  not  to  be  entitled,  as  against  a  particular  assngnee  of  the  husband,  to  mainlenanoe 
out  bf  the  income  of  ^e  real  and  personal  estate  to  which  she  was  entitled  in  eqnite 
for  her  life.    JHdd  v.  lA$teF,  660.  ^ 


0.  R^hts  of  Purchasers,"]  As  against  purchasers  for  value  from  the  husband,  of  the 
life-interest  of  the  wife,  equity  will  follow  the  law,  which  gives  to  the  husband  the 
power  of  dealing  with  die  ucome  of  his  wife's  property,  and  will  not  put  in  force 
the  rule  that  he  who  comes  into  eauity  must  do  e(|tutv,  wheieby  nnrohasers  would 
be  involved  in  inquiries  into  the  relatians  between  nusoand  and  wne,  their  pn^teity 
fnd  means  of  mamtenance.    lb* 

6.  Interest  of  TFt/e.]  IMstinctions  between  the  oases  in  which  a  wifb  takes  sd  abaoJote 
interest  in  her  property)  and  those  in  which  she  takes  a  lif^nteresl  only,  and  be- 
tween cases  of  an  assignment  by  the  husband  of  the  wife's  property  to  his  genenl 
assignee  on  his  bankruptcy  or  insolvency,  and  of  an  assignment  to  a  particmar  lb- 
fiignee  fer  value.    lb, 

7.  Recewer^  Moneys  copiing  to  the  hands  of  the  receiver  in  a  oaioae  in  ^Ueh  the 
husband  and  wife  are  parties,  might  be  considered  as  not  reduced  into  posseawm 
by  the  husband ;  but  where  the  husband  has  created  encumbrances  on  the  pjnoperty 
in  which  he  beeune  iatemted  in  right  of  his  wife,  and  the  court  has  ordered  the 
moneys  to  be  applied  in  fevor  of  the  encumbrancers,  the  effect  is  to  divest  the  fifties 
and  reduce  into  possesuon  the  moneys  which  were  the  subject  of  the  order.    Ih, 

8.  One  party  having  a  charge  on  freehold  and  copyhold  estate,  and  another  par^  on 
the  freehold  estate  only,  it  was 

HM^  that  the  latter  was  entitled  to  requiro  that  the  former  should  be  salda&ed  out  oC 
the  copyhold  estate,  so  fhr  as  it  would  extend.8  lb. 

See  Settlbmbnt. 


Meaxwng  of — m  a  TTtS.] 


INHERITANCE. 
SoeWix^ 

ENFANT. 


1.  Custody  of]  The  stat  2  &  3  Vict  c  54,  has  introduced,  as  controlling  the  pater- 
nal right  to  the  exclusive  custody  of  his  infant  child,  two  considerations,  namely,  of 
marital  duty  to  be  observed  towards  the  wife,  and  of  the  interests  of  tlie  child  to  be 
consulted.  But  if  these  two  objects  can  be  attained  consistently  with  the  father's 
retaining  the  custody  of  the  child,  his  common-biw  paternal  right  will  not  be  dis- 
turbed.    Woodward^  ex  parte,  77. 

2.  Guardians  ad  Utem,]  Guardian  ad  litem  apfK>inted  to  an  infent  defendant  within 
the  jurisdiction,  without  his  appearing  in  courti  and  without  a  commisaion.  £^r^ 
numt  T,  Pgremonty  81. 
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d«  OuardianJ]  The  court  refiued  to  appoint  aa  Eng^sh  guardian  to  an  in&nt  rend* 
ing  with  his  mother  in  America,  without  associatinff  the  mother  in  the  goardianahipy 
or  to  order  the  payment  of  an  annual  sum  to  the  En^^iish  guardian,  until  a  commo- 
nication  had  first  been  made  with  the  mother  on  the  subject  Lockwood  v.  Fenton^ 
90. 

4.  EdueationJ]  Under  a  marriage  settlement,  stock  was  vested  in  tmstees,  in  trust  to 
pay  the  in^rest  and  dividends  to  the  wife  fi>r  life,  remainder  to  the  husband  for  life, 
with  a  power  to  thenvand  the  survivor  to  appoint  the  principal  among  the  children 
ef  Uie  marriaee.  The  wife  died,  and  the  husband  appointed  a  third  part  thereof 
absolutely  and  at  once,  in  trust  for  an  infant  child,  payment  to  be  postponed  till 
twenty-one.  The  court,  on  the  application  of  the  in&ntthat  the  trustees  might  ap- 
ply a  sufficient  part  of  the  capital  o£  his  share  of  the  stock  in  payment  of  the  expenses 
mcurred,  and  to  be  incurred  for  his  education  as  a  cadet,  and  his  advancement  in 
India,  granted  the  prayer  of  the  petition,  so  far  as  related  to  payment  of  part  of  the 
expenses  incurred,  and  as  to  the  expense  of  education  and  residence  as  a  cadet  at 
Aadiscombe,  and  ordered  tlie  rest  of  the  petition  to  stand  over.    Lanef  in  re,  162. 

5.  May  he  a  Deputy  Steward.']  •  A  surrender  taken  out  of  court,  of  copyhold  lands  of 
a  married  woman,  and  requiring,  therefore,  her  separate  examination  and  consent, 
may  be  well  .taken  by  a  depnfy  steward  who  is  an  inj&nt    (^Dubkante  Sir  J.  L. 

'  Knight  Bruce,  L.  J.)    EddksUm  v.  CoUins,  296. 

6.  Advancement  to.]  Part  of  the  principal  in  court,  to  which  infimts  were  entiUed,  ad- 
vanced towards  enabling  the  inmnts  to  emigrate  witii  their  guardian.  Oarke,  in  re, 
599. 


INFORMATION. 

Against  Churchwcardens.']  An  information  was  filed  against  A  and  B  by  name,  they 
bein^  churchwardens  of  a  certain  parish ;  the  object  of  the  information  was  for  in<* 
quines  into  the  application  of  the  rents  and  profits  of  the  property  of  tiie  parish,  and 
K>r  a  scheme  for  the  future  airangement  of  the  estate.  The  court  made  the  order, 
notwithstanding  that  the  churchwardens  were  not  parties  in  their  official  character. 
AUomey-Oenercd  v.  Salkeld,  160. 


INJUNCTION. 

• 

1.  To  Restrain  an  Illegal  DistressJ]  Where  a  vendor  has  executed  a  leg^  assignment 
of  property  to  a  purchaser,  the  Court  of  Chancery  will  not,  on  the  application  of  the 
latter,  mterfere  by  injunction,  to  restrain  the  former  from  illegally  distraining  upon 
the  tenants  of  the  property  asagned,  for  alleged  arrears  of  rent  accrued  since  the 
assignment    Drake  v.  West,  867. 

2.  Jurisdiction — EngU^  Bankruvtcv.']  A  Scotchman,  who  was  resident  and  carried 
on  trade  in  Eneland,  became  bankrupt  here,  and  subsequentiy  succeeded  to  real  es- 
tate in  Scotlana  The  assignees  under  the  bankruptcy  possessed  themselves  of  this 
real  estate,  as  part  of  the  estate  to  be  administered  under  the  bankruptcy,  and  they 
perfected  their  title  according  to  the  rules  of  the  Scotch  law.  Mr.  lu,  who  alleged 
himself  to  be  a  creditor  of  the  bankrupt,  commenced  an  action  in  the  Court  of  Ses^ 
sion  in  Scotland  against  him,  which  was  dropped,  and  another  was  brought  against 
the  assignees  for  the  recovery  of  a  dividend  upon  his  claim,  e^ual  to  the  dividend  paid 
and  to  be  paid  to  the  creditors  under  the  bankruptcy,  and  m  the  latter  action  ar- 
rested the  rents  <^  the  real  estate  in  Scodand,  of  which  the  assignees  had  so  possessed 
themselves,  so  as  to  prevent  them  from  dealing  with  that  property.  The  assignees 
filed  a  bill  aandnst  K  for  an  injunction  to  restrain  him  from  proceeding  with  the  ao* 
tion  in  the  Court  of  Session :  — 

Held,  overruling  the  decision  of  the  court  below,  (where  the  injunction  had  been 
granted  on  the  ground  that  the  court  had  jurisdiction  to  restrain  the  proceedings,) 
that  the  injunction  could  not  be  sustained.    Pennell  v.  JRoy,  408. 


3.  Practice."]    Where  a  special  injunction  has  been  obtained  on  affidavits,  and  on  the 

so  • 
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answer  coming  in,  4ie  deJandant  movet  la  diawlTe,  fockaffidants  naj  be  used  agusl 
tbe  answer    Quaiai^ce  t.  Cunningkamj  &01. 

4.  {7m/ti«  Influence.']  An  old  woman  waa  induced,  willioat  oonnderation,  to  traasfer 
her  stock  into  the  name  of  another,  who,  by  his  answer,  swore,  that  there  bad  been 
a  ffSt  of  it  to  him,  subject  to  a  trust  for  the  transferor  for  life.  An  injunction  ta 
restrain  the  transfer  and  receipt  of  the  dividends  was  continued.    lb. 


5.  JurudktionA  The  trustees  of  a  turnpike  road,  which  passed  orer  a  hOl,  were 
powered  to  lower  it  when  necessary.  They  applied  to  restnin  an  adjc^ninsr  free* 
nolder  from  making  a  tunnel  under  the  road,  on  the  ground  that  it  would  obstrdct 
the  future  improvement  of  the  road.  The  court,  however,  held,  that  it  had  no  an* 
thority  to  interfere,  and  reflised  the  application.     Cunliffe  r.  WhoMey^  503. 

See  Bakk.    Coptbight.    T&adb  Mabsb. 

INSPECTION  OF  DOCUMENTS. 

A  plaintiff,  under  an  order  for  hinself,  his  solicitorB,  and  agents,  mil  not  be  allowed  to 
take  with  bin  a  rehition  to  assist  in  the  inneotion  of  documents  admitted  by  the  de- 
fendants to  be  in  their  custody.    SummerfiM  t«  Prichatd,  492. 

INTEREST. 

1.  Vendor  and  Purchaser,']  A  purchase  was  to  be  completed  on  a  given  day,  when 
the  purchaser  was  to  have  possession,  and  it  was  provided,  ^  that  i^  from  any  causa 
whatever,"  Ihe  purchsse-monev  shoi^  not  be  then  paid,  the  purchaser  dbonld  pay 
interest  A  delay  of  six  months  occurred  from  the  ae&ult  of  the  vendor  in  not  tar- 
nishing proper  abstracts :  — 

Heldf  that  the  purchaser  must  pay  interest,  unless  he  gave  up  the  rent,  doriag  that 
period.     Cbtope  v.  BakeweU,  508. 

2.  Annuity.]  Interest  not  allowed  on  the  arrears  of  an  annuitr,  and  the  discretion  of 
this  court,  on  the  question,  is  not  affected  by  the  stat.  8  «  4  WilL  B,  c  42,  s.  3S. 
PawelPs  Trust,  in  re,  558. 


The  cases  of  Hyde  v.  Price,  and  Crosce  r,  Bedingfield,  refeired  to  their  special  eip- 
cumstances.    Ih. 

JOINT-STOCK  COMPANY. 

1.  Agreement  wiih  Lessees.]  A  granted  a  lease  of  land  to  B  in  1779.  In  1794,  an  act 
was  obtained  for  a  canal,  part  of  which  was  to  pass  over  the  land  demised,  and  to  be 
made  by  C.  On  the  neglect  or  refusal  of  C,  or  of  the  other  authorized  persons  to 
complete  the  respective  portions  of  the  canal  within  two  years,  the  de&olter  was  to 
pay  500/.  per  annum  untd  completion.  Cs  portion  of  the  canal  was  not  completed 
within  the  time  specified,  but  was  subsequently  made,  under  an  arrangement  between 
C  and  B,  the  lessee.  No  compensadon  was  made  to  A  in  respect  of  his  revenion, 
bat  ail  the  acts  of  C  were  done  with  the  consent  of  the  proprieton  of  the  lands,  of 
whom  A  was  one.  In  1788,  A  mortgaged  his  reversion,  wnich  was  sold  in  1794,  to 
D,  under  a  decree  of  the  court  The  particulars  c^sale,  contained  a  statement  that 
the  canal  was  to  pass  through  the  land.  In  1844,  tiie  kKSse  to  B  expired,  and  the 
devisees  of  D  brous^ht  an  action  of  ejectment  agunst  C,  to  recover  the  land  covered 
hy  the  canal,  and  ootained  a  verdict 

hk  a  suit  by  C  against  the  devisees  of  D,  for  an  injunction  to  restrain  further  proceed- 

lns;s  in  uie  action,  and  for  a  convejrance  to  C< — 
Held,  1st,  that  the  time  for  making  the  canid  was  unlimited ;  subject,  however,  to  the 

{Ksyment  of  500/.  per  annum,  mer  the  expiration  of  the  specified  time,  until  comple* 

tion.    Beau/art  v.  Patrick,  28. 

2.  Acquiescence.]  Secondly,  that  A  had  acquiesced,  and  was  not  entitled  to  the  land 
Jb* 
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S.  Thirdly,  That  the  devisees  of  D  were  not  boiind  hy  the  acts  of  A ;  bat  that  D,  har* 
ing  purchased  with  the  knowledge  that  the  canal  was  to  leseiain  for  the  benefit  of 
the  public,  his  devisees  could  not  interfere  with  tliis  easement    lb, 

4.  But,  iburthly.  That  they  were  entitled  to  compensation  for  the  real,  and  not  the 
fictitious,  value  of  the  land  at  the  time  the  reversion  fell  in,  ^&  interest  at  4  per 
cent  from  that  time,  and  on  payment  the  devisees  were  to  execute  proper  convey- 
ances to  C.    lb,     * 

5.  CtUU.']  In  a  suit  for  the  administration  of  the  estate  of  a  deceased  shareholder  in  a 
J[ointrstock  banking  company,  the  registered  public  officer  presented  a  petition  prat- 
ing leave  to  prove  as  a  creditor  for  the  amount  of  a  call  made  since  the  death  of  the 
shareholders  in  respect  of  the  shares :  — 

Held,  overruling  the  decision  of  the  court  below,  that  tbe  deceased  shareholder,  hav- 
ing covenanted  to  pay  all  calls,  and  the  shares  having  vested  in  his  executors,  as  part 
of  his  estate,  they  by  law  became  entitled  to  the  benefits  of  the  deed,  and  were  liable 
for  the  calls,  there  beix^  nothing  in  the  deed  of  settlement  of  the  company  overrul- 
ling  the  rule  of  law.    Seward  v.  WheaUey^  432. 

• 
See  Bank. 

JOINT  LIABILITY. 

See  Principal  and  Sxtbbtt. 


JUDGMENT. 
See  Spkcifio  Fxrtobhanck. 

JUBISDICTION, 

1.  0/  Court  of  Chancery,']  A  married  woman,  donee  of  a  general  power  of  appointp 
ment  over  personal  property  comprised  in  her  marriage  settlement,  by  her  will,  ap- 
pointed, ^ve,  and  be^jueathed  all  the  personal  estate,  whicli,  by  virtue  of  any  power 
or  authonty,  or  by  virtue  of  any  separate  right  of  proper^,  she  iras  competent  to 
dispose  of,  to  her  executors  therein  named,  upon  certain  trusts.  U^n  the  death  of 
the  testatrix,*  ]^robate  of  the  will  was  granted  to  the  executors,  limited  to  the  testar 
trix's  interest  m  the  property  over  which  she  had  a  power  of  disposition  given  to  her 
by  the  deed  creating  the  eeneral  power,  and  which  by  the  will  she  had  appointed 
and  dispose*d  of  acoordin^y,  but  no  further :  — 

Heldf  that  the  court  had  iunsdiction,  under  the  45th  section  of  the  Chancery  Practice 
Amendment  Act,  15  &  16  Vict  c.  86,  to  entertain  an  application,  by  a  beneficiary 
under  the  will,  for  a  summons,  requiring  the  executors  named  therein  to  show  cause 
why  an  order  for  the  administration  of  the  personal  estate  of  the  testatrix  should  not 
be  made.    Ashley  v.  Seweil,  253. 

2.  0/  Court  of  Appeal,"}  There  is  jurisdictipn  in  the  Court  of  Appeal  (under  the  sta- 
tute 14  &  15  Aact  c.  83)  to  correct  an  error  in  an  order  of  tne  Lord  Chancellor. 
AUomey-General  v.  Corporation  of  Exeter,  42L  ' 

See  iNJVKOTioisr. 


LANDLORD  AND  TENANT. 

1.  'Priority  of  Debt  for  Rent,]  A  landlord,  creditor  for  rent  against  the  estate  of  a  de« 
ceased  tenant,  is  entitled  to  rank  above  the  ordinary  simple  contract  creditors,  under 
a  decree  for  administration.  But  this  right  arises  out  of  the  relation  of  landlord  and 
tenant,  and  is  founded  on  the  sacred  regard  which  the  law  of  England  shows  to 
rights  arising  from  tenure,  and  does  not  apply  to  a  debt  claimed  af^inst  the  estate 
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of  a  deceased  debtor,  who  liad  entered  upon  the  land  under  an  amemeot  of  aoeli  a 
nature,  that  his  entry  did  not  create  a  tenancy  at  a  certain  rent  rineenl  t.  Godten^ 
271. 

2.  Demise,']  Agreement  to  grant  and  accept  a  lease  of  propertr  in  Jamaica,  fixim  the 
1st  December,  1847,  for  twenty-one  years,  at  the  dear  yearly  rent  oi  2,0002^  the 
lease  to  contain  certain  covenants.  The  tenant  entered  mto  possesdon,  and  died  in 
August,  1849,  without  having  paid  rent :  —  * 

Held,  that  this  i^greement  would  not  have  been  an  actual  demise  before  the  8  &  9  YicL 
c.  106,  and  that  the  entry  thereunder  created  no  tenancy,  so  as  to  ^re  the  land- 
owner a  right  of  distress,  or  to  make  any  privity  of  estate  between  hmi  and  the  in- 
tended lessee,  and  that,  therefore,  the  owner  in  such  case  had  not  this  right  of  pri- 
ority.   Ih, 

8.  Jamaica.!  This  curious  result  of  the  law  of  tenure  does  not  apply  to  a  demise  of 
lands  in  Jamiaea.    Ih. 

See  Covenant. 


LAOT)-TAX 

Redemption  oy  Guardian.']  The  guardian  of  an  in£mt  tenant  in  tail  redeemed  tiie 
land-tax  on  the  estate  but  made  no  declaration,  in  pursuance  of  the  38  Gea  S,  c.60, 
so  as  to  make  the  land-tax  a  charge  on  the  inheritance.  In  a  suit  by  the  guardian, 
who  was  also  administrator  of  the  in&nt  tenant  in  tail,  it  was  declared,  that  the  land- 
tax  was  an  annuity  or  rent  chaxge  in  &vor  of  the  in&nfs  personal  estate ;  and  the 
court  directed  proper  deeds  to  be  executed  by  the  then  tenant  for  life  ai^  tenant  ia 
tail,  charging  the  estate  with  the  amount  of  land-tax  as  an  annuity.  This  was  done 
by  deeds  not  affecting  the  estate  in  remainder  a^r  the  estate  ttuL  On  the  death 
of  the  survivor  of  the  tenant  for  life  and  tenant  in  tail,  the  personal  representative  of 
the  in&nt  claimed  the  benefit  of  the  decree  .against  the  inheritance :  — 

Edd,  that  the  declaration  effectually  charged  the  inheritance ;  and  (the  legal  chaiges 
executed  bv  the  tenant  for  life  and  tenant  in  tsul  having  fiiiled,)  the  tenant  in  re- 
mainder, alter  the  detenmnation  of  these  estates,  was  ducted  legally  to  chaige  tbe 
estate  with  the  annuity.     Ware  v.  PolhiUj  529. 

LEGACY  DUTY. 

Annuity.]  A  testator  devised  lands  to  his  son  for  life,  with  renudoders  over,  and  g^ve 
power  to  the  son  to  charge  these  lands  with  an  annuity  for  his  wife,  in  bax  of  dower. 
The  son  charged  the  lands  accordingly :  — 

Heldf  that  such  annuity  was  subject  to  legacy  duty.    Sweettng  v.  Sweeting^  97. 

LETTERS. 
Contract  5y.] 

See  Vendor  and  Fubchaseb. 


LEX  LOCI 
See  Injunction.    Landlobd  and  Tenant. 

LIEN. 
. 
Of  Vendor.]  A  special  contract  for  the  payment  of  purchase-money  must  be  ex- 
plicit to  deprive  a  vendor  of  his  lien  upon  tne  estate  sold ;  and  though  a  contract  h 
stated  in  the  conveyance  of  the  estate,  evidence  may  be  given  to  show  the  real  nature 
of  tiie  transaction,  and  a  subsequent  purchaser  is  bound  to  inquire  whether  it  was 
accepted  in  substitution  of  the  lien.    Frail  v.  ElUa,  467. 
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%  Evidence.']  Where  «u  estate  wu  ezpreafled  to  have  been  oonvejed  in  conodemtiea 
of  150/.  down,  9nd  a  ItOl  of  exohenge  for  8001.  pajrable  in  thi«e  months: 

Held^  that  the  vendor  might  give  evidence  of  the  real  nature  of  the  traniaction,  and 
that  hia  lien  waa  not  diflchiu'^;ed ;  and  a  mortgage  havins  notice  throueh  the  aoUei- 
tor  who  had  been  employed  m  all  the  tranaactionB,  vas  oeuad  to  see  that  the  ven- 
dor's claim  for  his  purchase-monej  was  satisfied.    Ib.» 

8.  Vendor  and  Purchaser.']  A  hotel  keeper,  who  was  also  the  owner,  agreed,  on  the 
24  th  of  March,  185f,  to  sell  his  hotel,  and  to  assist  in  canyinff  on  the  business  for 
two  years,  receiving  half  the  profits.  The  purchaser's  wife  (wno  was  the  hotel  keep- 
er's daughter)  went  on  the  premises  and  assisted  in  managing  the  concern.  From 
the  purchaser's  letters,  it  appeared  that  he  was  not  able  to  supply  the  funds  neces- 
sary to  carry  on  the  business ;  and  in  a  letter  of  the  24th  ai  Maff  1851,  he  wrote 
thus  to  the  hotel  keeper :  "  You  must  mortgage  or  sell  the  premises."  He  subse- 
quently^ked  the  hotel  keeper  to  give  him  a  mortgage  on  the  hotel,  for  sums  which 
he  claimed  to  be  due  to  him,  and  brought  an  action  against  the  hotel  keeper,  for, 
amons  other  things,  a  remuneration  in  respect  of  the  services  of  his  (the  purchaser's) 
wife  above-mentioned.  The  hotel  keeper  became  bankrupt  Upon  a  claim  filed  by 
the  purchaser  against  the  assignees,  claimins  that  they  should  dect  specifically  to 
perform  the  a^ement,  or  that  it  should  be  declared  tliat  the  purchaser  was  entitled 
to  a  lien  for  the  sums  he  had  advanced  under  the  contract :  — 

Held,  that  although  the  purchaser  would  have  been  entitled  to  a  lien,  if  th^  contract 
had  &iled  through  the  vendor's  defiiult ;  yet  that,  as  the  purchaser  had  himself  aban- 
doned the  contract,  the  purchaser  was  not  entitled  to  any  lien,  and  his  claim  was  dis- 
missed.   Dinn  v.  Grants  ^2^ 

UMITAXIONS. 

1.  Executors — Part  Payment.]  *  6.  S.j  by  his  will,  dated  in  1887,  devised  a  particdar 
estate,  for  providing  for  the  payment  of  his  debts,  to  his  trustees,  who  were  also  his 
executors,  and  beneficially  interested  nnder  q^r  parts  of  his  will.  G.  S.  died  in 
February,  1848.  In  August,  1849,  a  creditors'  suit 'was  instituted  by  F.,  claiming  as 
personal  representative  <h  the  payee.of  a  joint  and  several  promissory  note  made  by 
the  testator  and  another  person,  and  dated  1826 ;  and  payments  were  proved  to  have 
been  made,  on  account  of  interest  due  on  such  promissory  note,  on  several  different 
occasions  in  1848, 1846,  and  1847,  by  T.  &  Co.,  <<  as  the  agents  and  on  behalf  of  the 
executors,  the  defendants.  One  of  the  executors  of  the  testator  had  become  bank- 
rupt ;  the  other  two  were  stated  to  be  now  insolvent  The  estate  devised  for  pay- 
ment of  debts  had  not  been  sold  with  proper  expedition ;  and  though  debts  of  tne 
testator  remained  unsatisfied,  consideraole  sums  were  alleged  to  have  been  paid  on 
account  of  the  legacies.  The  present  bill  sought  to  fix  the  executors  for  wuful  de- 
fault and  breach  of  trust,  and  to  get  back  tho  amounts  paid  to  the  legatees.  All 
the  defendants,  except  the  executors  and  one  other  defendant,  set  up  the  Statute  of 
Limitations :  — 

Held,  first,  that  the  executors,  who  had  not  set  it  up,  were  bound  in  their  beneficial,  as 
well  as  representative  capacities,  by  the  part  payments  on  account  proved  to  have 

been  made.    Fordham  v.  WaUis,  182. 

• 

2.  Admissions,]  Secondly,  that  the  other  defendant,  who  had  not  set  np  the  statute, 
was  also  bound  by  the  implied  admission  by  the  executors*    Ih 

8.  Other  Parties.]  Thirdly,  that  it  was  open  to  the  other  defendants,  (except  the  resi- 
duary legatees,)  to  avail  themselves  or  the  statute ;  and  that  those  who  nad  set  it 
up  were  accordingly  entitled  to  have  the  bill  dismissed  as  against  them,  but  witibout 
costs.    Ih, 

4.  Residuary  Legatees.]  Fourthly,  that  as  to  the  residuary  legatees,  the  payments  to 
them,  while  there  were  debts  outstanding,  being  a  breach  of  trust,  they  could  not  set 
np  the  statute,  but  must  refund  the  sums  received.    lb.        • 

5.  Joint  Parties.]  SemHe,  one  party  is  not  to  be  bound  by  th9  admissions  of  another^ 
so  as  to  prevent  the  statute  from  running,  unless  in  the  case  of  a  continuing  joint 
Qon  tract    /&. 
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••  Annuity,']    A  testator,  by  Iub  win,  gave  to  the  phintHT  eertain  annTiiliee,  and  d^ 
Tised  his  real  estates  to  trasteesupon  trust  for  securing  the  nxoA    Some  c£  the  aia- 
*   nuities  had  Men  into  arrear  for  eighteen  years  and  upwards : — 
HM^  that  the  term  bemg  a  subsisting  term,  the  plaintiff  was  entitled  to  recoTer  tlio 
entire  arrean.    Cox  ▼.  Dolman^  429. 

LOCALITY,  • 

OfDebl.2 

See  Fbohibsobt  Note. 

MARRIAGK 

See  Frauds,  Statute  ov. 

Reslrami  o/,2 

See  Will. 

MABBIA6E  SETTLEMENT. 
See  Trusts. 

MABSHALLING  OF  ASSETS 


The  doctrine  of  marshalling  ousht  not  to  be  resorted  to,  merelj  for  the  pmpose  of 

S*Ying  to  a  simple  contract  creditor,  a  longer  period  of  limitation.    Fordiitm  t.  Wat' 
f,  182.  « 

lAORTGAGE. 


1.  Sale,']  Under  the  statate  15  &  16  Vict  c.  86,  s.  48,  the  court  will  not  make  a  de» 
cree  fir  sale,  instead  of  foreclosure,  wi&out  the  consent  of  the  mortgagor,  except 
under  special  circumstances.    Pn^feri  t.  Price,  88. 

2.  P<noer  of  Sale,']  Copjrhold  premises  were  surrendered  in  1829,  by  a  debtor, 
to  the  use  of  his  creditor,  his  heirs  and  assigns,  upon  trust  that  he,  his  hei'n^  execu- 
tors, administrators,  or  assigns,  should  sell  tne  same,  and  out  of  the  proceeds  should 
pay  to  himself,  his  executors  or  administraton,  200/.  then  due,  and  interest  The 
creditor  died  in  1831.  In  1851  his  personal  representatives  contracted  to  sell  the 
copyhold  premises  for  1002.  The  customary  heir  of  the  creditor  was  an  i^Eant  On 
the  petition  of  the  personal  representative  of  the  creditor,  it  appeared  that  the  debtor 
had  died  intestate,  and  there  was  no  personal  representative,  and  that  proof  of  the 
title  of  the  customary  heir  would  be  very  expensive.  The  court  made  an  order 
vesting  the  legal  estate  in  the  copyhold  premises  in  the  purchaser,  without  any  ser- 
vice either  on  the  customaiy  heir  or  on  the  personal  representative  of  the  debtor. 
JVise,  ex  pwiff  617. 

See  Costs. 
When  U Passesbya  TFi0.] 

See  Will. 

MOBTSiAIN  ACT. 
See  Charities. 


KE  EXEAT. 
1.  AffidaifiL2    Where  a  writ  of  ne  exeat  had  been  granted  on  affidavits  sworn  befo» 
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the  plaintiff's  own  aoUcitor  in  tbe  canfe,  the  court  diacharged  the  writ  with  oost^ 
and  refused  to  put  the  defendant  under  terms  not  to  bring  an  action :  — 
SembUf  that  the  affidavits  should  state  expressly  that  the  property  would  be  endan- 
gered if  Hie  writ  was  not  granted.    Hopkin  v.  HapkiUf  11. 

2.  Irregularity.']  QucBre,  whether  a  second  writ  can  be  granted  where  the  defendant 
has  been  arrested^  and  has  put  in  bail  on  which  he  is  afterwards  dischargedi  on  the 
ground  that  the  affidavits  were  improperly  sworn.    1  b, 

17EXT  FBIEND. 
See  Fbactiok. 


ONUS  FROBANDL 
See  BuBDEN  ov  Pboov. 

PABENT  AND  CHILD. 
See  Lrr AKT. 


0/ S(dc  at  AvdiofL] 


PARTICULABS. 
See  Yekdob  and  Pubohaseb. 


PABTIEa 

An  estate  was  devised  to  A,  lor  life,  without  impeachment  of  waste,  witii  remainder  to 
his  issue  inlkl ;  with  remainder  to  B,  for  lira,  without  imfMachment,  &o. ;  mkth  re- 
mainder to  his  issue  intaiL  A  had  no  issue,  and  his  assignees  having  coSunitted 
equitable  waste,  it  was  held,  that  the  right  to  the  produce  could  not  be  determined 
until  the  death  of  A,  as  he  misht  have  issue  who  possibly  would  be  entitled  to  an 
interest  in  such  produce.    Lyshingion  v.  Botdero^  507.  ^ 

PABTNERSHIF. 
See  CuAMmxa.    Xbubts. 

PABT  PERFORMANCE. 
See  Pbaitds,  Statutb  ov. 

PAYMENT. 
See  Lien.    LofrrATioKa. 

PAYMENT  INTO  COURT. 
^         See  Tbusteb. 

PAl^MENT  OUT  OP  COURT. 
1.  Purehai§'Mimey>']    "Where  an  estate  is  directed  to  be  sold,  and  tlie  pfoeeeds  to  be 
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cHstrilrated,  the  penons  entHkd  to  reoetye  the  proceeds  mfty  pelitioii  fbr  thd  pij- 
ment  out  of  monejr  paid  into  coorty  under  the  Lands  Closet  Uonsolidatian  Ad,  at 
purchaee-money  for  part  of  the  eetate*    MeUing  ▼.  ^trtf,  130. 

S.  Transfer  of  Aceounis,']  A  transfer  of  one  accoont  in  court  to  another,  is  pajmeal 
out  of  court,  within  the  meaning  of  the  act    lb. 

5.  Costs,"]  Where  one  of  sevml  persons  entitled,  petitions  under  the  act,  and  aerres 
the  other  persons,  it  is  not  or  course  that  the  company  should  pay  the  costs  of  such 
respondents,    lb. 

PEDIGREE. 
Proof  of.} 

See  Pboduction  of  Docttments. 

PETITIOK. 

Income.]    A  dea(  dumb,  and  blind  person  petitioned  for  payment  to  heiaelf  of  JfiOOL, 

carried  to  her  separate  account :  — 
Heid,  that  she  might  be  a  petitioner  without  a  next  fiiiend ;  but  the  court  declined, 

without  special  reasons  astdgned,  to  make  an  order  for  payment  of  more  than  the 

income,  for  her  benefit    mddtUph's  Tnut^in  rtt  6SU 

PntACY. 

See  COFTBIGHT. 

PLEADING.   •. 

1.  Averment  of  EqfresentationJ]  In  claim  for  administration  by^  residuary  Iq^atee, 
against  executor  of  execntnx,  not  having  proTed,  it  is  not  sufficient  to  aver  taenfy 
that^e  defendant  is  executor  cf  his  testatrilc,  and  that  his  teMatri:iAra8  executtix 
of  tK  testator  in  the  cause.    BoMing  v.  Baulding^  62. 


2.  Cross  BULl^  SemUe^  a  defendant  cannot  obtain  relief  against  the  plaintiff  by  ii 
peachi«g  his  title  by  answer;  tliat  must  be  done  by  cross  bill;  and  the  onunarf 
course  m  the  court  is,  not  to  stop  the  progress  of  the  cause,  unless  ihe  cross  hiU  is 
filed  in  due  time.    Per  Sir  G.  J.  Tiinier,  L.  J.    Eddleston  y.  CoUins,  296. 

8.  Impertinent  Matter.']  Matter  ought  not,  at  the  commencement  of  a  suit,  to  be  treat- 
ed as  impertinent,  which  may,  at  the  hearing,  be  found  relevant  Reeves  v.  JBdhsr, 
509. 

4.  Scandal.]  A  trustee  called  on  the  defendant  to  set  forth  whether,  for  the  reasons 
in  the  bill  stated,  or  some  other  and  what  reasons,  he  was  not  unable  to  execute  the 
trusts,  **  or  how  otherwise.**  The  defendant,  in  his  answer,  imputed  to  the  plaintiff's 
solicitor  needless  delay  in  effecting  a  proposed  compromise,  his  inducement  being  to 
fiivor  another  solicitor,  his  personiu  friend :  — 

Heldf  that  the  statement  was  not  scandalous.    1  b. 

See  HusBAin>  and  Wifk. 


POLICY. 
Cf  Assurance.] 

See  Will. 


POWEB* 
€f  Appamimeni.]    A  hAviag^  under  a  sMtfement,  a  geaenl  power  of  appoi&tmedl 
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either  by  deed  of  wiU,  appointed  by  several  snccessiye  deeds,  in  each  deed  revoking 
former  appointments,  and  reserving  powers  of  revocation  and  new  appointment  by 
deed  only.  By  a  deed  poll  she  afterwards  revoked  the  last  deed  of  appointment 
By  her  will  she  made  a  devise,  purporting  to  be  in  exercise  of  her  original  power  of 
appointment :  — 
Held,  that  after  the  execution  of  the  first  deed  of  appointment  the  original  power  was 
gone,  and  therefore  that  the  will  of  A  was  inoperative.    Evans  v.  Saunders^  314. 


PRACTICE. 

I.  Trustee  Act,']  Where  some  only  of  the  parties  interested,  presented  a  petition  un- 
der the  Trustee  Act,  1850,  the  court  held  that  it  could  make  the  order  under  the 
51st  section  of  the  Chancery  Practice  Amendment  Act    SharpU^s  TrtLst^in  re,  27. 

^  2.  Dismissal  of  Bill  —  Costs."]  In  a  case  in  which,  after  the  bill  was  filed,  two  of  the 
defendants,  having  parted  with  their  interest  in  the  subject-matter  of  the  suit  to  two 
co-defendants,  without  acquainting  the  plaintiffs  therewith,  joined  in  an  answer  dis- 
-claiming  and  claiming  to  De  dismissed  with  costs,  and  the  plaintiffs  then  amended 
their  biS,  omitting  l£e  names  of  the  two  disclaiming  defendants,  and  afterwards 
served  tbem  with  a  notice  of  motion  to  dismiss  the  bm  without  costs,  an  order  was 
made  pursuant  to  the  notice  of  motion.    Hawkins  v.  Qardiner,  84. 

S.  Filing  Anstper.]  An  answer  may  be  filed,  notwithstanding  the  beading  does  not 
oontam  all  tiie  usual  words.    Rabbeth  v.  Squire,  36. 

4.  Taking  Evidence,"]^  Under  special  circumstances,  the  court  will  appoint  an  exam- 
iner to  take  the  evidence  of  witnesses  in  London.    Brennan  y.  Preston,  38. 

5.  On  petition  for  re-investment  q£  purchase-money  paid  into  court,  and  arising  firom 
settled  lands  bought  under  legislative  powers,  the  court,  in  the  fiirst  instance,  only 
approves  of  the  propriety  of  the  proposed  investment,  and  reserves  the  directions 
as  to  the  completion  of  the  purchase  until  tiie  certificate  of  a  conveyancing  counsel 
is  obtained,  approving  of  the  title.    Martin's  Estate,  in  re,  54. 

6.  Stay  of  Proceedings.]  Where  there  has  been  a  final  decree  in  a  suit  in  India,  upon 
motion  by  the  defendant  in  a  similar  suit  in  England,  between  the  same  parties  and 
for  the  same  purpose,  the  court  in  England  will  make  an  order  staving  sJl  proceed- 
ings in  the  English  suit,  without  prejudice  to  any  proceedings  which  the  plaindff 
may  be  advised  to  adopt  with  reference  to  the  decree  and  proceedings  in  India.  Os- 
tell  V.  Lepage,  57. 

7.  Administrator.]  An  administrator  de  bonis  non,  &c.,  in  India,  appointed  by  the  au- 
thority of  the  plamtiff,  administrator  in  England,  is  substantially  the  same  party  for 
this  purpose.    lb. 

8.  Such  administrator  in  India  is  authorized  to  assent  to  a  compromise,  under  the  au- 
thority of  the  court  in  India,  and  a  decree  adopting  that  compromise  is  a  final  de- 
cree,   lb. 

« 

9.  After  such  decree  tbe  pliuntiff  in  England  cannot,  by  supplemental  bill  or  amend- 
ment under  the  new  practice,  continue  the  English  suit,  in  order  to  obtain  discovery 
of  facts  which  would  enable  him  to  set  aside  the  decree  in  India.    lb, 

10.  Amendment  of  Petition.]  A  petition,  praying  the  payment  out  of  court,  under  the 
Trustee  Relief  Act,  of  a  small  sum  to  the  petitioners,  in  certain  shares,  to  which  they 
were  held  not  entitled  on  the  true  construction  of  a  will,  was  allowed  to  be  amended 
by  the  addition  of  a  prayer  for  a  declaration  of  the  riehts  of  all  parties,  and  payment 
accordingly ;  and,  suoject  to  such  amendment,  an  oraer  was  made  contaimng  such 
a  declaration,  and  for  payment  in  conformity  therewith.  Costs  of  all  parties  out  of 
the  fund.     Walkei^s  Trusts,  tn  re,  61. 

II.  Reference  to  Counsel]  No  special  or  substantive  order  will  be  made  in  ordinaiy 
cases  for  a  reference  to  conveyancing  counsel  under  the  40th  section  of  the  15  &  16 
Vict  c.  80,  but  the  court  will  adjourn  the  case,  in  order  that  the  opinion  of  counsel 
may  be  taken  in  the  mean  time.  Form  of  order  under  such  a  reference.  Harvey 
r.  Brooke,  64. 
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12.  InfanJCt  5utt.]  In  an  infimt's  case,  where  money  is  to  be  paid  into  court,  two  or- 
ders are  necessaiy — one  for  the  payment  of  the  money,  and  a  second  for  the  execu- 
tion of  the  conveyance,  reciting  the  fint  order.    J&  * 

IS.  Bighi  to  Begin,']  Upon  an  appeal  from  the  whole  order  made  on  a  "  claim,"  the 
plaintiff  begins.    Neaihway  v.  Reed^  150. 

14.  Swearing  of  Answer,"]  Where  the  jurat  of  one  defendant  to  a  j<unt  and  seTersl 
answer  has  been  accidentalkr  cancelled,  the  answer  most  be  resworn  by  such  de- 
fendant.; but  the  jurat  is  to  oe  in  the  old  form,  namely,  as  to  the  truth  of  the  matters 
stated  which  are  within  the  knowledge  of  the  defendant,  and  as  to  his  belief  of  the 
truth  of  the  other  matters  not  within  his  own  knowledge.  Attorney-General  t.  Hen- 
derson^  157. 

15.  Under  the  Masters  in  Chancery  Abolition  Act,  the  court  eannot  act  on  the  opinion 
of  the  conveyancing  counsel,  in  the  case  of  sa  exchange.  ThomkiU  t.  Tkornkm^ 
224.  ^ 

16.  Change  of  Solicitor.]  Upon  the  decease  of  the  solicitor  employed  by  a  forty  to  a 
suit,  proceedings  taken  by  a  new  solicitor  employed  by  him  are  r^nlar,  altnoogb  the 
change  of  solicitor  is  not  authorized  by  any  special  order  of  the  court  WhalUy  t. 
WhcSiey^  230. 

17.  Contempt —  Senjice,]  Notice  of  motion  for  an  order,  under  the  1 2th  rule  of  stat 
11,  Geo.  4,  and  1  WilL  4,  c.  36,  for  the  defendant  to  remain  in  custody,  until  an  an- 
swer or  further  order  should  be  served  upon  the  defendant    Aveling  v.  Martin,  261. 

18.  Supplement.]  After  decree  in  the  original  cause,  upon  a  defect  of  parties,  an  ac- 
counting defendant  filed  a  supplemental  bill  to  bring  necessary  (new)  parties  before 
the  court  On  a  motion  by  tne  original  plaintiff  to  take  this  supplemental  bill  off 
the  file  for  irregularity :  — 

Held,  that  after  a  decree  any  accounting  defhndiht  has  a  right  to  file  such  a  bill,  to 
enable  the  decree  to  be  duly  carried  out    Lee  v.  Leey  265. 

19.  Change  of  Agent,]  Where  a  London  agent  was  emoloyed  by  a  county  solidtor 
under  a  special  agreement,  an  order  of  course,  obtained  by  the  country  solicitor  to 
change  the  agent  without  disclosing  the  agreement,  was  discharged,  with  costs,  for 
irregularity.    Richards  v.  Searhorough  Market  Co.  269. 

20.  Parties.]  An  act  for  the  improvement  of  equity  jurisdiction  does  not  enable  the 
court  to  proceed  in  the  absence  of  all  claimants  on  one  side,  but  only  at  the  discre- 
tion of  the  court  in  the  absence  of  some  of  the  claimants  on  one  aae.  Swallow  v. 
Binns^  270. 

21.  Suit  by  Next  Friend,]  ^  A  married  woman  cannot  institute  a  ioit  in  formic  pauper 
ris  withot^t  the  intervention  of  a  next  friend.    Page,  in  re,  S09. 


22.  Forecloiure  Claim.]  In  a  foreclosure  claim,  the  defendants  appeared  to  the  cl 
but,  thouffh  duly  summoned,  did  not  appear  at  the  hearing.  The  plaintiff  asked  for 
an  immeoiate  sale.  The  court  declined  to  direct  an  immediate  sale,  but  ordered 
that  an  account  should  be  taken,  and' that,  in  defitult  of  payment  withiA  a  short  pe- 
riod, the  property  should  be  sold.    Smith  v.  Robinson,  450. 

23.  Solicitor's  Costs.]  A  trustee  is  not  a  proper  party  to  a  petition  presented  by  a 
cestui  que  trust  for  the  delivery  and  taxation  of  lulls  of  costs  paid  by  a  trustee.  Mole, 
in  re,  454. 

S4.  Service  of  Notice.]  Where  an  appearance  has  been  entered  by  the  plaintiff  for 
the  defen(iant  who  has  absconded,  notice  of  the  filing  of  the  repUcation  under  the 
Chancery  Procedure  Amendment  Act,  and  the  28th  of  the  Greneral  Orders  of  Au- 
gust, 1852,  is  to  be  lefb  at  the  last  known  place  of  abode  of  the  defendant,  and  to  be 
advertised  in  the  Gazette  and  in  two  county  papers.    Barton  v.  Whitcomb,  491. 

25^  Absent  Parties.]  In  an  administration  suit  by  a  single  plaintiff,  where  an  inquiry 
was  directed  in  the  decree  as  to  the  persons  entitied  to  the  residue,  and  the  Master 
made  a  report  finding  a  great  number  of  persons  —  nephews  and  nieces,  and  de- 
scendants of  nephews  and  nieces  — •  answering  the  descriptions  in  the  testator^s  will, 
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and  consisting  ii^  part  of  married  women  and  in&nts,  and  persons  out  of  the  inrifl- 
diction,  the  court  declared  the  rights  of  the  parties,  without  a  supplemental  bill  being 
filed  to  bring  them  before  the  court     WittiamBon  ▼.  Parker^  519. 

See  C06T6.    Executors.    Ne  Exeat. 

PRESUMPTIONS. 

The  court  will  not  presume  that  a  married  woman,  aged  forty-nine,  is  past  childbearing.     • 

OverhiiTs  Trusts,  in  re,  S28. 

> 

PRINCIPAL  AND  SURETY. 

• 

Liability  q/*.J  A  surety,  in  answer  to  a  letter  informing  him  that  proceedings  were 
contemplated  against  him  and  his  principal,  stated,  throueh  his  solicitor,  that  he 
would  m  a  post  or  two  pa^  the  amount  and  interest  due  on  Sie  joint  security.  The 
surety  died,  and  the  creditor  sued  the  administratrix  of  the  surety,  and  it  was  held 
at  the  Rolls  that  the  letter  was  a  promise  to  pay,  for  which  the  forbearance  to  sue 
was  a  sufficient  consideration :  but  on  appeal :  — 

Held,  that  the  surety  had  neither  in  law  nor  in  equity,  ^ndered  himself  seTerally  lia- 
ble.   Jones  y.  Beach,  427. 

PRINCIPAL  AND  AGENT. 

•  

^  •  See  EviDKNCE. 

•  PRIORITY.  # 

Of  Debt  for  JRen^] 

See  Landlord  akd  Tenant. 

PROBATE. 

In  Scotland,']  A  Scotch  probate  is  not  recognized  by  the  Court  of  Chancery  in  Eng- 
land.   McDonald  y.  Bryce,  305. 

PROBATE  ACCOUNTS. 
See  Costs. 

PRODUCTION  OF  DOCUMENTS. 

1.  Tide  Deeds."]  In  a  suit  for  redemption,  by  a  mortgagor,  against  the  transferree  of 
the  mortgage  only,  the  plaintiff  confessing  the  defen&nt's  tide,  but  stating  that  he 
was  unalue  to  discoyer,  and  seeking  discoyery  by,  what  means  the  defendant  made  it 
out :  — 

Held,  that  the  defendant  was  not  bound  to  produce  the  deed  of  transfer  to  him,  which 
his  answer  admitted  to  be  in  his  possession,  and  to  be  releyant  to  the  matters  in 
Question,  on  the  ground  that  it  was  priyileged  as  the  defendant's  tide  deed.  Lewis  y. 
Jbavies,  228. 

8.  Co^efendant,'\  Under  an  order  that  one  of  the  defendants  should  allow  thepUun- 
tifi's,  their  solicitors  or  agents,  to  inspect  certun  documents,  it  was  held  that  the  de« 
fendant  was  justified  in  refusing  to  idlow  the  inspection  to  take  place  in  the  presence 
of  a  co-defendant,  although  employed  as  an  agent  of  llie  plaintiffs.  Bardey  y .  Bart^ 
ley,  829. 
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8.  Documents  not  in  Custody  of  Defendant^  Upon  a  Inll  iGled  against  three  direcian, 
who  were  also  treasurers  and  trustees  of  a  public  company,  the  defendants  were  re- 
quired to  produce  documents  which,  by  their  answer,  they  stated  to  be  at  the  office  of  the 
company,  but  not  otherwise  in  their  possession,  custody,  or  power.  The  defendants, 
previously  to  the  motion  for  production,  had  ceased  to  be  treasurers  and  tmstees :  — 

EM^  that  the  defendants  could  not  be  compelled  to  produce  documents  which  were 
not  in  their  exclusive  possession,  but  only  in  the  possesaon  jointly  with  the  other 
directors  of  the  company.    Penny  v.  Goode^  861, 

4.  Pedigree^  The  ouestion  in  (he  suit  being  whether,  upon  the  construction  €)€  cet' 
tain  words  in  a  wiU,  an  estate  tail  or  an  estate  in  fee  was  limited,  it  became  necessary 
for  the  plaintiff  to  prove  his  pedigree.  The  plaintiff  moved  for  production  of  doeo- 
ments  in  the  defendant^ s  possession,  consisting  of  deeds  showing  the  precise  nature 
and  extent  of  tiie  property ;  copies  of  pedigrees  furnished  to  counsel  to  defend  an 
action  of  ejectment  brought  agunstthe  defendant  by  the  plaintiff;  extracts  finom 
parish  registries  of  births,  deaths,  and  miurriages ;  and  a  pedi^e  fiiom  the  Heralds' 
College,  procured  by  the  defendant  for  his  defence  to  the  action : — 

Held^  max,  me  extracts  from  parish  registries  and  the  pedigree  from  the  Heralda'  Col- 
lege must  be  produced,  but  none  of  the  other  documents  required.  Wright  t.  Ver- 
non^  440. 

* 

PROMISSORY  NOTR 

Properiy,'\  A  promissory  note  due  to  a  testator  domiciled  in  England,  by  a  person 
resident  at  the  Cape,  passes  by  the  words  "  properly  I  shall  leave  in  the.  Colony." 
Scorey  t.  Harrison^  46. 

RAILWAYS. 


Held^  that  only  one  application  to  the  court  would  be  necessaiy  for  carrying  this  pur- 
pose into  enect ;  ana  that  the  draft  conveyance,  approved  by  the  convejrancing  coun- 
sel, being  engrossed,  with  a  blank  for  the  date,  and  other  nardculan  of  the  order, 
the  court  would  make  one  order  directing  the  blank  to  be  filled  up,  and  the  oontracC 
to  be  completed.    Caddicifa  Estate,  82. 

See  Bankrupt.    Conctbibutobt. 


RECITALS. 
In  a  Deed'l 

See  Eyidencb. 


REGISTRATION. 
See  CoPTBiGHT.    Spbcific  Febfobmancb, 

SALE.  * 
See  Vekdob  and  Fubchabeb. 

SEPARATION  DEED, 
See  Husband  and  Wupb. 
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SETTLEMENT. 

1.  TVuatl  By  settlement,  personal  estate  wu  limited,  after  the  deatii  of  tbe  hnsband 
and  wile,  in  trust  fer  all  tne  children  as  tenants  in  common,  and  the  several  issne  of 
the  body  of  such  children ;  and  fiuling  issue  of  any  such  children,  their  shares  to 
the  use  of  the  suryiyin^  children,  as  tenants  in  common,  and  the  issue  of  their  bodies. 
There  was  a  gift  oyer,  in  case  there  should  be  no  issue  of  the  marriage,  or  any  issue 
of  such  issuCf  or,  being  such,  all  should  die  before  their  shares  shotud  become  pay- 
able :  — 

ffeldf  tlffit  the  children  of  the  marriaj^  took  absolute  interests,  and  that  the  represent- 
atives of  a  child  who  died  an  in&nt,  without  issue,  in  the  life  of  his  parents,  were 
entitled  to  a  share.    Mount  r.  Mounts  498. 

2.  Wife's  Equiiy.2  A  married  woman,  whose  husband  was  a  bankrupt,  became  ^tip* 
tied  to  a  fund  under  .200^  There  was  an  affidavit  of  no  settlement  upon  the- mar- 
riage, and  that  the  wife  had  no  other  fund  out  of  which  to  maintain  herself  or  her 
chudren :  — 

Held,  that  the  smallness  of  the  amount  did  not  prevent  the  wife's  right  to  a  settlement, 
and  that  the  qpecial  circumstances  were  sufficient  to  Induce  the  court  to  settle  the 
whole  fund  upon  her  and  her  children ;  the  husband's  assignees  being  excluded  fiom 
any  share.    xSnccdcTs  Trusty  in  re,  996. 

See  BuBDEN  of  Fkoov. 


SHARES. 
Bequest  of, "] 

t  See  Will. 


SHABEHOLDER. 
Rights  o/] 

See  Bank. 


SPECIFIC  PEBFOBMANCE. 

1.  Stamp,"}  Contract  to  sell  a  freehold  ground-rent  of  20^,  arising  from  a  wharf,  "  sub- 
ject to  an  agreement  for  a  lease  for  a  term  "  of  years.  The  agreement  mentioned 
was  unstamped.    On  a  bill  for  specific  performance  by  the  purchaser: — 

Held,  that  the  agreement  was  part  of  the  subject  of  the  contract,  and  that  the*  vendor 
was  bound  to  perfect  it  by  having  it  properly  stamped.    Smith  v.  WyUy,  49. 

2.  Registration  of  Judgment,']  If  a  judgment  be  not  re-registered  within  five  years 
after  its  first  registration,  as  aradnst  a  purchaser  with  notice  of  re-fegistration  made 
a  little  more  thui  five  years  i3ter  the  orimnal  r^istration,  but  less  than  five  years 
before  the  execution  of  the  conveyance  toliim,  it  is  void  imder  the  provisions  of  the 
statute  2  &  8  Vict  e.  11,  s.  4.    Freer  v.  Hesse,  154. 

8.  Satisfed  Term.']  A  satisfied  term,  assigned  in  trust  for.  a  purchaser  for  value, 
without  notice  of  a  judgment  before  the  Slst  December,  1845,  although  extinguished 
on  that  day  by  the  8  &  9  Vict  c.  112,  is,  by  the  Ist  section  of  that  act,  a  protection 
to  a  subsequent jpurchaser  fi^m  him,  without  axiy  firesh  declaration  of  trustor  assign- 
ment in  fiivor  of^such  subsequent  purchaser.  -lb. 

4.  Compensation,]  A  defect  in  the  title  to  a  small  piece  of  land,  over  which  lay  the 
approach  to  a  house  and  other  land,  the  main  subject  of  a  purchase,  was  a  matter 
for  compensation,  where  the  contract  contained  a  condition  for  compensation,  if  any 
mistake  or  omission  should  be  discovered  in  the  description  of  the  property.  In  a 
suit  for  specific  performance,  by  a  vendor  against  a  purchaser,  the  Master  reported 
that  a  good  title  was  first  shown,  pending  the  reference  to  him.  except  as  to  a  small 
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portion,  whicli  the  court  considered  a  subject  of  compensation.  Costs  were  giTea 
to  the  defendant  up  to  the  date  of  amending  the  bill,  and  to  the  plaintiff  alierwardu 
lb. 

5.  Thne  not  ike  Essence  of  a  Contract']  An  estate  was  put  up  to  sale  by  auction  qq 
the  22d  of  July.  By  the  conditions  of  sale  an  abstract  of  tiUe  was  to  De  furnished 
within  seyen  days  from  the  day  of  sale  on  the  application  of  the  purchaser  for  the 
same ;  all  objections  were  to  be  taken  within  eight  days  of  such  aelivery,  or  to  be 
considered  as  waiy^d ;  the  purchase  to  be  completed  on  the  8th  of  August.  The 
purchaser's  solicitor  called. &r  the  abstract  on  the  24thday  of  July,  tvro  days  after  the 
sale.  The  estate  was  in  mortgage,  and  the  mortgagee  being  abroad,  the  abstract 
could  not  be  made  in  time,  but  me  same  was  deliyered  on  the  8d  of  August.     The 

Surchaser,  thereupon,  claimed  to  rescind  the  contract,  and  brought  an  actsoif  for  the 
eposit    The  yendor  filed  a  bill  for  specific  performance,  to  which  the  pnrchaser 
put  in  a  demurrer:— 
Held^  affirming  a  decree  at  the  Bolls,  oyermling  the  demuirer,  that  time  in  the  deli- 
yery  of  the  abstract  was  not  the  essence  of  me  contract    Roberts  y.  Berry ,  400. 

6.  Doubtjkd  Title.']  On  a  yendor's  bill  for  specific  .performance,  the  opinion  €)£  \he 
court  was  much  in  fiiyor  of  the  tide,  the  question  on  which  turned  on  the  construc- 
tion of  a  particular  will ;  but  the  court,  being  unable  to  found  that  opimon  upon  any 
general  rule  of  law,  or  upon  reasoning  so  conclusive  as  to  satisfy  the  court  that  other 
competent  persons  might  not  entertain  a  different  opinion,  or  that  the  purchaser  tak- 
ing the  tide  might  not  be  exposed  to  substantial  and  not  merely  idle  litigation,  r&- 
fh^  to  decree  a  specific  penormance.    Pyrke  y.  Waddinghamy  534. 

7.  A  doubtful  title,  which  a  purchaser  will  not  be  compelled  to  accept,  is  not  only  a 
titie  upon  which  the  court  entertains  doubts,  but  includes  also  a  tide  which,  although 
the  court  has  a  fiiydrable  opinion  of  it,  yet  may  reasonably  and  &irly  be  questioned 
in  the  opinion  of  other  competent  persons ;  for  the  court  has  no  means  of  binding 
the  question  as  against  adverse  claimants,  or  of  indemnifying  the  nurchaser,  if  its 
own  opinion  in  fiivor  of  the  titie  should  turn  out  not  to  be  well  founded.    lb. 

8.  If  the  doubt9,  as  to  a  titie,  arise  upon  a  question  connected  with  the  general  lall^ 
the  court  is  to  judge  whether  the  general  law  on  the  point  is  or  is  not  settled ;  and  if 
it  be  not,  or  if  the  doubt  as  to  the  titie  may  be  i^ected  by  extrinsic  circumstances, 
which  neither  the  purchaser  nor  the  court  can  satis&ctorily  inyestigate,  specific  per- 
fbrmance  will  be  refused.    lb. 

9.  The  rule  rests  upon  the  principle,  that  every  purchaser  is  entitied  to  require  a  mar- 
ketable titie.    lb. 

10.  It  is  the  duty  of  the  court,  on  questions  of  titie  depending  on  the  wssSbility  of 
future  rights  arising,  to  consider  Uie  course  which  woidd  be  taken  if  me  rigbts  bad 
actually  arisen,  and  were  in  course  of  litigation.    lb. 

11.  Abandonment  of  Contract.]  A  railway  company,  having  contracted  with  a  party, 
who,  under  a  contract  made  some  years  previously,  was  a  purphaser  of  land  which 
the  company  required  for  a  railway,  but  who  had  not  paid  nis  purchase-money,  and 
appeared  for  some  time  to  have  abandoned  the  possession  of  the  land,  filed  their  lull 
for  specific  performance  against  both  the  vendor  and  purchaser :  — 

Held,  mat,  as  the  purchaser  was  not,  after  the  lapse  of  time  and  under  the  circum- 
stances, entitiea  in  equity  to  a  decree  for  specific  peiformance  of  the  contract 
against  the  vendor,  the  bill  must  be  dismissed  as  against  him,  with  costs ;  and  as 
against  the  purchaseiv  without  costs.    South-Eastern  SaUway  Co.  v  Knott,  555. 

,12.  The  rights  of  parties  to  agreements  to  enforce  a  specific  performance  in  equity  are 
not  co-extensive ;  for  their  respective  rights  depend  upon  their  conduct,  and  the 
conduct  of  one  may  give  him  the  right  to  apply  to  the  court,  while  the  conduct  of 
the  other  may  debar  nim  from  that  right    Th.  , 

See  Fbax7ds,  Statute  of.    Yendor  and  Purchaser. 

STAMPma 
See  Specific  P^rforkance. 
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STATUTES  CITED,  EXPOUNDED,  kc. 

9  Greo.  2,  c.  S6, 109 

2&    8  Vict  ell, 166 

2&    8  Vict  c.  64,    .,..•• 77 

10  &  11  Vict  c  96, ..-.•.  •  9 

12  &  18  Vict  c  74, 9 

18  &  14  Vict  c.  60, • 52 

14  &  15  Vict  c.  60,  8.  87,    .        .        .        « 27 

15  &  16  Vict  c.  86,  88.  28,  86,  40,  41, lOl 

15  &  16  Vict  c.  86, 8. 48,            . 88 

15  &  16  Vict  c.  86, 8. 61,        .        .        .        .        ; 27 

SUBPCENA, 

1.  Ad  TesHJicandum,']  A  sabpoena  ad  testificandum  issues  ex  debito  justUias  without  the 
order  of  the  court,  and  it  is  not  necessary  to  obtain  such  an  order  beforehand,  where 
there  is  a  prolxibility  tibat  the  viva  voce  evidence  of  a  parfy  may  be  required  at  the 
hearing  in  the  case,  contemplated  by  the  d9th  section.    May  t.  Biggenaen^  225. 

2,  Semble,  that  if  the  court  wishes  to  have  the  viva  voce  evidence  of  a  pArty  mider  that 
section,  tiie  course  would  be,  if  he  were  not  present,  to  adjourn  the  hearing.    lb. 

THELLUSSON  ACT. 

Portions,']  A,  the  mother  of  B,  by  her  will,  directed  trustees  to  invest  60,000/.,  and 
to  pay  a  competent  part  of  the  income  for  the  benefit  of  B,  for  his  life,  and  to  invest 
the  surplus  of  the  mcome,  to  tha  intent  that  it  might  accumulate  for  the  benefit 
of  the  persons  who,  under  the  will,  dbonld  be  entitlS  to  it ;  and  after  ihe  death  of 
B,  to  apply  the  said  sum  and  accumulations,  or  a  competent  part,  for  the  children 
of  B,  during  their  minorities,  or  imtil  their  portions  flliould  become  payable,  and, 
when  the  children  should  attain  twenty-one,  to  divide  the  said  sum  and  accumula- 
tions among  such  children  equally.    A  died  in  1881.    B  was  living :  — 

Heldf  that  the  trust  for  accumulation  came  within  the  exception  to  the  2d  section  of  the 
Thellusson  Act,  and  was  not  void.    Middleion  y.  Losh^  428. 

See  Will. 


TIME. 
Not  the  Essence  of  a  Contract,] 

See  Sfegifig  Perfobuance. 


TRADE  MASKS. 

1.  Injunction — Acquiescence.']  Where  plaintiffs  had  asked  and  obtained  a  decree  for 
an  injunction  to  restrain  a  defendant  from  using  one  of  twelve  trade  marks,  which 
tJiey  stated  were  all  their  peculiar  marks,  all  such  marks  being  a  common  name,  with 
various  additions ;  and  the  defendant,  after  the  decree,  had  entered  into  a  partner 
sHpbeiHing  that  name,  which  was  the  principal  part  of  the  prohibited  mark,  and 
that  partnership  used  the  prohibited  mane  for  five  years  without  interruption  by  the 
plidntiffs ;  although  this  was  a  violation  by  the  defendant  of  the  letter  of  tiie  decree, 
yet,  considering  all  the  circuxnstances,  and  particularly  the  acquiescence  by  tlie 
plaintiffs,  and  meir  own  low  estimation  of  the  value  of  the  right  protected,  and  that 
they  had  not  proceeded  against  the  defendant's  alleged  partners,  the  court  refused 
a  motion  to  oonmiit  the  defendant  for  breach  of  the  injunction,  but  without  costs. 
Eodgers  v.  NowUl,  88.    [But  see  below.] 
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3.  Injunction  —  BreachJ^  Acquiescence  on  the  part  of  tibeplaintiffii  wlio  have  obtaxned 
an  injunction  restraining  the  use  of  a  trade  mark,  in  order  to  constitute  a  Yalid  de- 
feflce  to  a  motion  by  them  to  commit  for  breach  of  tl^  injunction,  must  be  aach  at 
to  amount  ahnost  to  a  license  hy  them  to  the  defendants  to  use  the  tarade  mark.  i& 
145. 

3.  InjuncHonJ]  Where  the  manufacturer  of  an  article  o^  trade  sells  it  nnder  bis  own 
name,  and  tiie  article  attains  great  celebrity  in  the  market  under  that  name,  the 
manufacturer  does  not  thereby  acquire  such  an  ezclusiTe  right  m  the  use  of  the 
name  or  title  under  which  the  article  has  been  sold  as  to  prevent  Uie  use  of  it,  with- 
out fraud,  by  another  person  haying  the  same  name,  in  the  sale  of  a  similar  article 
manufactured  by  himself    Burgess  v.  Burgess^  257. 

TRUSTS. 

1.  Marriage  Settlement,!  By  a  marriage  settlement  a  fund  was  settled,  as  to  one  moi- 
ety, for  the  benefit  or  the  children  after  the  death  of  the  parents ;  and  as  to  the 
other  moiety,  ailer  the  death  of  the  wife,  if  she  died  in  the  lifetime  of  the  husband, 
to  such  uses  as  she  should  appoint,  and  in  de&ult  of  appointment,  to  such  persona  as 
would  have  been  entitled  to  the  residue  of  her  personal  estate,  if  she  had  died  intea- 
tate  and  without  being  married.    The  wife  diea  in  theUfelime  of  the  husband,  leav* 

•  ing  tw<4children :  — 
Held^  that  the  children  were  not  entitled  to  the  second  moiety.    Norman's  IVust^  127. 

2.  Declaration  of  Trusty  not  Itevoca]ble.'\  P.,  being  indebted  to  J.  in  a  sum  of  3002.  to 
be  repaid  by  mstalments,  drew  up,  but  did  not  sign,  a  memorandum,  which  was 
signed  by  o»f\xj  which  J.  directed  the  instalments  to  be  inVested  as  Uierein  men- 
tioned, and  the  dividends  to  be  paid,  after  the  decease  of  J.,  to  and  among  die  chiid- 
ren  of  P.  M.  and  E.  his  wife ;  and  when  the  youngest  attained  the  age  of  twen^- 
one  years,  then  the  whole  fund  was  to  be  divided  among  such  children.  If  any  cmld 
died  before  the  youngest  attidned  twenty-one  years,  his  share  was  to  go  to  me  sur- 
vivors in  the  same  manner.  This  memorandum  was  never  made  known  to  the  par- 
ties interested,  but  only  to  P.  and  J.  Afterwards  J.  executed  another  memoranaum, 
in  effect  revoking  the  direction  in  the  first  memorandum  for  investing  the  instabneats 
and  directing  parent  of  the  instalments  to  herself:— 

Held^  that  the  first  instrument  amounted  to  a  fidl  and  complete  dedantion  of  tmsty 
and  was,  therefore,  not  revocable.    Paterson  v.  Murphy,  287. 

3.  Payments.']  P.,  the  trustee,  had  paid  several  instalments  to  the  testatrix  after  t&e 
date  of  the  second  memorandum :  — 

Held,  that  the  cestuis  que  trust  under  the  first  memorandam  could  not  leeover  these 
payments  in  the  present  suit,  which  was  a  suit  by  P.,  the  executor,  fiir  the  adnuma- 
tration  of  the  estate  of  J.    Ih. 

4.  Contract — Partnership,"]  A  tradesman  bequeathed  his  residuary  etkate,  including 
his  stock  in  trade,  to  trustees,  with  a  direction  to  convert  into  money  sJl  such  parts 
as  should  not  consist  of  leaseholds  or  money  in  the  funds ;  and  to  mvest  the  same 
and  pay-  the  annual  income  to  Sarah  his  we ;  and  after  her  decease,  to  Ma^,  his 
wife's  sister;  and  after  the  decease  of  the  survivor  of  Sarah  and  Mary,  he  gave  his 
residuary  estate  to  another  person  absolutely.  After  the  date  of  the  will,  Maiy 
married,  and  her  husband  and  the  testator  entered  into  partnership,  under  articles 
which  contained  a  proviso,  that  if  the  testator  should  die  during  the  partnership, 
leaving  a  widow  surviving,  such  widow  might,  if  she  should  ihmk.  fit,  continue  to 
carry  on  the  partnership  business  witb  the  sundving  partner,  iwd  should  be  entiMed 
to  the  testator's  share  in  the  profits  and  excess  of  capital ;  and  if  Uie  testator  should 
leave  no  widow,  or  his  widow  should  not  desire  to  enter  into  the  business,  or-if  the 
other  partner  should  die  during  the  partnership,  the  surviving  partner  to  take  upon 
himseff  the  partnership  buaness  and  nroperty,  accounting  imd  paying  for  the  same 
as  therein  directed.  The  testator  died,  leaving  his  widow,  who,  under  Uus  provisioii 
claimed  his  interest  in  the  partnership :  — 

Held,  that  the  provision  in  the  articles  took  the  testator's  share  of  the  business  wholly 
out  of  the  provisions  of  the  will,  and  that  the  widow  became  entitled,  under  the 
partnership  articles,  to  such  share.    Page  v.  Cox,  572. 
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5.  A  tmst  ma^  well  be  created  in  the  absence  of  any  expresuon  importing  confidence ; 
and  the  obligation  on  the  survivinff  partner  created  by  the  partnership  articles,  with 
reference  to  the  legal  interest  in  &e  partnership,  did  not  m  substance  differ  from 
a  tmst,  and  therefore  the  articles  of  partnership  created  a  trust  in  favor  of  the  wife, 
to  arise  on  the  death  of  the  testator  leavins  a  widow  surviying,  which  would  attach 
on  Hm  property  as  it  should  then  exist    fb, 

6.  Secret  Trust]  A  devise  and  bequest  of  the  testator^s  residuary  estate  to  twt  per- 
sons, with  an  oral  intimation  given  by  the  testator  to  one  (if  not  l)oth)  of  the  devisees, 

.  that  he  had  confidence  in  them,  and  was  satisfied  they  would  carry  out  his  inten- 
tions, which  they  well  knew,  and  an  assent  by  one  of  the  devisees  to  this  intima- 
tion:^ 

Held,  to  be  an  undertaking  by  the  devisee  that  he  would  carry  out  the  intention,  and 
to  be  therefore  a  gift  upon  a  secret  trust  And  it  appearing  that  the  trust  was  for 
the  foundation  of  a  Socialist  school,  and  either  charitable  or  illegal,  the  court  de- 
clared it  void  as  to  the  real  estate,' mortgages,  and  chattels  real,  and  directed  an  in- 
quiry into  the  nature  of  the  trust  contemplated.    Russell  v.  Jackson^  587. 

7.  Where  it  appeared  that  the  gifl  was  made  upon  the  assent  and  consequent  under- 
taking of  one  only  of  the  devisees  in  trust  to  perform  the  illegal  or  void  trust,  the 
other  devisee  could  not  take  the  estate  beneficially.    lb. 

8.  In  such  a  case,  if  the  extent  of  the  property  intended  by  the  testator  to  be  subjected 
to  the  secret  trust  be  uncertain,  it  lies  with  the  trustee  who  has  taken  the  estate  by 
means  of  his  assent  to  the  testator's  design,  to  show  to  what  part  of  the  property  the 
trust  does  not  extend.    lb. 


TRUSTEK 

1.  Trustee  Relief  Act."]  A  party  purchasing  an  estate,  expressly  subject  to  the  pay- 
ment of  legacies  charg^  thereon  hy  will,  is  not  a  trustee  within  the  meaning  of  the 
Trustee  Relief  Act,  and  having  paid  the  money  into  court  under  that  act,  and  pre- 
sented a  petition  for  its  investment,  or  for  repayment  to  the  petitioners,  the  court 
directed  the  m<5ney  to  be  paid  out  to  the  petitioners,  and  ordered  the  petationera  to 
pay  the  respondents'  costs.    Buckleys  Trust,  in  re,  9. 

%,  Marriage  Settlement.']  By  a  marriage  settlement  the  trusts  of  a  fund  were  declared 
to  be  as  to  one  moiety  for  the  benefit  of  the  children,  after  the  death  of  the  parents ; 
and  as  to  the  other  moiety  after  the  death  of  the  wife,  if  she  died  in  the  lifetime  of 
the  husband,  as  the  wife  shoidd  appoint,  and  in  de&ult  of  appointment  for  such  pep- 
sons  as  at  the  death  of  the  wife  would  have  been  entitled  to  the  residue  of  her  per- 
sonal estate,  ''  in  case  she  had  died  intestate  and  without  being  married."  The  wife 
died  in  her  husband's  lifetime,  leaving  two  ohildren :  — 

Held,  that  the  children  were  entitled  to  the  second  moiety.    Norman's  Tnist,  in  re,  39. 

3.  Act  of  1850,  s.  30.]  The  court  is  not  authorized,  by  the  Trustee  Act,  s.  80,  to  add 
to  the  order  of  course  to  make  a  foreclosure  decree  absolute,  a  declaration  that  the 
mortgagor,  being  out  of  the  jurisdiction,  is  a  trustee  for  the  mortoagee,  although  the 
former  order  nut  was,  that  he  should  convey  to  the  mortgagee,  £e  mortgage  being 
equitable.    Smith  v.  Boucher,  68. 

4.  Breach  of  TVusts.']  In  1826,  a  debt  due  from  a  firm  at  Calcutta,  was  assigned  to 
trustees  in  England,  in  tmst  to  call  in  and  invest  on  Indian  securities,  and  accumu- 
late. The  debtors  became  bankrupts  in  1830,  and  the  trustees  not  having,  in  the 
mean  time,  taken  proper  steps  to  (^  in  the  money,  a  considerable  portion  of  thci 
debt  was  lost: — 

Held,  that  they  were  liable  for  the  breach  of  trust,  and  ousht  to  make  good  the  accu- 
miilation  which  would  have  been  produced ;  secondly,  that  one  of  the  trustees  who 
had  been  abroad  with  his  re^ment  during  that  period,  was  equally  liable ;  but,  third- 
ly, that  they  were  to  be  excused  during  such  a  reasonable  tame  as  was  necessary  in 
order  to  communicate  between  England  and  India. 

€reneplly,  where  trustees  are  guilty  of  a  breach  of  trust,  they  must  pay  the  costs  of  a 
suit  to  repair  it    Byrne  v.  NorcoU,  495. 
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UNCERTAINTY. 
InWm.'] 

See  Wnx. 


UNDUE  INFLUENCE. 
See  Anmuity. 


VENDOR  AND  PURCHASER. 

1.  Contract  hy  Letten."]  A  party  directed  liis  agent  to  baj  a  lease  of  a  hoose  for  3,2<M^ 
and  sign  an  agreement  Tlie  agent  wrote  to  the  agent  of  the  owner,  offering  ifiOOL 
The  owner  wrote  acroM  the  last-mentioned  letter,  "  I  agree  to  sell  mj  house  upon 
these  terms ; "  and  thereupon  the  agent  of  the  owi^er  wrote  to  the  agent  of  the  other 
party,  "  my  employer  will  take  your  offer ; "  and  added,  ^*  make  an  appointment  to 
meet  to  draw  the  agreements."  The  day  following,  the  agent  of  the  purchaaer  said 
that  his  employer  luid  closed  on  another  house :  — 

Held,  that  the  letten  constitnted  a  contract  to  buy,  and  spedfio  peiformaiioe  mm  d»> 
creed,  with  costs.    Onoiey  r.  Watts,  147. 

2.  Aufiiion,']  A  and  his  agent  attended  an  auction  for  the  sale  of  a  house,  at  which 
oertein  conditions  of  sale  were  exhibited,  and  with  which  they  became  aeauainted. 
A  afteiwards,  through  his  agent  and  the  agent  df  the  yendor,  purchased  me  sane 
house: — 

Held,  that  the  particulars  of  sale  were  not  incorporated  with  the  purchase,  and  there- 
fore not  binding  on  the  purchaser,    lb, 

•  • 

See  Lnsir*    Specific  Febvobmancb. 

VESTED. 
Meaning  of  that  Word  in  a  WUL] 

See  Wnx. 


VICR-CHANCELLOR. 

SeaiUe,  the  Yice-ChanceHon  have  jurisdiction  to  hear  petitions  and  make  orders  fat 
the  appotntment  of  new  trustees  of  munidpal  charities.  Northampton  Chandes^  m 
re,  52. 

WIFE. 
Bequest  to  Wlfe^  Means  Lawfid  W\fe.^ 

See  Will. 
WILL. 

9 

1.  Construction -^Inheritance,!  A  testator,  by  his  will,  gaye  all  his  fi^ehold  and 
copyhold  herecUtaments  in  the  county  of  D.,  *<  which  had  or  mi^t  thereafter  corns 
into  his  possession  by  inheritance  from  his  late  &ther ; "  to  trustees  for  a  term  of  500 
years,  upon  trust,  to  provide  for  the  payment,  amons  other  things,  of  an  annuity  of 
8,000^.  to  his  wife.  Part  of  the,  testator's  estates  in  Uie  county  of  D.  were  conyeyed 
to  him  bjT  his  &ther  by  deed  of  sift,  and  he  entered  into  possession  of  them  in  his 
fiiiher's  lifetime.  Other  parts  of  the  testator's  estates  in  the  oountyof  D.  were  de- 
^vised  to  him  by  his  fathers  will,  he  beins  his  &ther's  heir  at  lair.  The  liUter  Estate 
was  insufficient  to  provide  for  the  sums  ciuu'ged  upon  it :  — 
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Held,  that  the  estates  acquired  by  the  testator,  hj  the  deed  of  gift,  did  not  pass  by  the 
devise  to  the  trustees.     Wilkinson  y.  Betoickef  3. 

t.  Meaning  q/"**  Vested.*^  A  testator  gave  all  his  real  property  to  his  sons,  in  equal 
shares,  as  tenants  in  common,  to  be  vested  in  them,  as  to  one  moiety,  when  each  son 
should  attain  the  aee  of  twenty-one,  and  as  to  the  other  when  the  vouncest  son  for 
the  time  being  should  attain  twenty-one ;  and  in  case  any  of  them  should  die  before 
his  respective  moieties  became  vested,  he  gave  the  unvested  share,  which  shoufd  be- 
long to  such  son,  to  his  other  sons.  And  he  directed  the  guardians  appcnnted  by  the 
will,  to  receive  the  rents  of  the  shares  during  the  minority  of  his  sons,  and  apply  the 
whole  or  any  part  to  their  respective  educations :  — 

Held,  that  **  vested"  must  be  taken  to  mean  '<  not  liable  to  be  divested,"  or  ^  vested 
indefearfbly."    Poole  r.  BoUy  IS. 

8.  Bonds  aaainst  Marrying,"]  The  testator  directed  the  trustees  not  to  pay  over  the 
shares  of  the  sons,  or  ]>ermit  them  to  enter  upon  the  real  estate,  until  they  had  given 
bonds  not  to  marry  or  illessdiy  cohabit  with  the  daughters  of  a  person  named.  The 
court  declined,  on  the  application  of  a  party  having  a  remote  interest,  to  direct  such 
bonds  to  be  given.    Ih, 

4.  Heirs  of  Body,]  Where  personalty  is  given  by  will  to  a  person,  and  in  the  erent 
of  that  person's  death  to  "  the  heirs  of  ner  body,"  all  the  chUdien  of  the  party  are 
entitled  to  take  equally.    Pattenden  v,  Hobson^  16. 

6.  Bequest  of  Shares.]  A  shareholder  in  an  unincorporated  insurance  company,  by 
whose  rules  every  holder  of  shares  was  required  to  effect  an  insuraJbce  with  the 
company,  by  his  will  gave  to  A  and  B  "  all  and  every  of  his  shares  and  interest  in 
the  company,  an<f  all  the  advantages  to  be  derived  therefrom."  The  words  "  shares 
and  interest,"  were  also,  in  other  parts  of  the  will,  used  with  reference  to  companies 
of  different  kinds :  — 

Held,  that  the  policy  of  assurance  effected  by  the  testator  with  the  company,  did  not 
pass  under  tne  bequest    Harrington  v.  Moffat,  22. 

6.  Annvity  —  Restrainl  of  Marria^e^  A  bequest  of  an  annuity  to  a  single  woman 
during  the  tenn  of  her  natural  life,  "  if  she  shall  so  long  remain  sole  and  unmar- 
ried":— 

Held,  to  be  a  limitation  as  distinguished  from  a  condition,  and  that  the  annuity  ceased 
upon  the  marriage  of  the  legatee.    Heath  y.  Lewis,  41. 

7.  B£!nioteness.]  By  indenture  of  marria^  settlement,  lands  were  settled  to  J.  J.  B. 
for  life ;  remainder  to  trustees  for  secunns  a  jointure  and  certain  portions ;  remain- 
der, in  default  of  issue  male  of  J.  J.  R.  In  that  marriage,  to  J.  J.  R.  in  fee.  Bj 
will,  dated  1816,  J.  J.  R.  devised  all  the  said  hereditaments,  ^in  the  event  of  his 
death  without  learing  issue  by  his  said  wife,"  to  his  wife  for  life ;  remainder  to  P.  R. 
for  life ;  remainder  to  tnaotoes,  to  sell,  and  pa/  to  £.,  (the  petitioner,)  4,000/.,  at 
twenty-one,  or  marriage,  "  and  to  be  a  vestea  interest  then,  tnough  payment  might 
not  be  possible  till  after  the  deaths  of  his  wife  and  P.  R. ;  and  to  pay  and  dividetiie 
residue  amons  such  of  the  other  children  of  P.  R.  as  should  be  living  at  his  decease, 
or,  then  dead,  leaving  issue,  the  issue  of  any  such  dead  child  to  ti£e  the  parentis 
share:  — 

Held,  that  the  gift  over,  in  the  event  of  the  testator^s  death  without  leaving  issue,  was 
not  void  for  remoteness.    Ryf^s  Settlement,  in  re,  43. 

8.  Failure  of  Issue.]  Where  the  ulterior  limitations  in  a  testator's  will  depend  on  his 
death  without  leavix^  issue,  and  among  those  ulterior  limitations  there  are  provisions 
which  cannot  refer  to  a  general  fiiilnre  of  issue,  then  the  &ilure  will  be  taken  to  be 
a  failure  of  issue  living  at  the  death  of  the  testator,  and  not  a  general  fiiilure  of  issue. 
Jb. 

9.  Distribution — Per  Capita."]  Gift  of  personalty,  to  be  equally  divided  between  J. 
and  A.  for  the  period  of  their  natural  Eves,  after  which  to  be  equally  divided  between 
their  children :  — 

Held,  that  on  the  death  of  A.,  J.  was  entitled  to  a  life-interest  in  *one  moiety,  the  r^ 
mainder  to  be  divided  between  the  children  of  J.  and  A.  per  capita.  Abrey  v.  Nevh 
man,  125. 

10.  Declaration  made  in  a  suit  in  4he  absence  of  parties  interested.    lb. 
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11.  Nearest  of  Kin."]  S.,  the  testator,  bv  his  will,  cave  personalfy  to  be  accnmvlsted  for 
twenty-one  years,  and  then  to  be  paid  to  "  my^  then  nearest  of  kin  in  the  male  line,  in 
preference  to  the  female  line ;  .  .  •  the  inheritor  of  my  sidd  capital  property  to  bear 
and  use  the  arms,  with  due  differences,  which  may  at  any  time  i>revious  to  xnj  de- 
cease have  been  granted  to  me ;  ...  .  the  party  not  to  be  put  into  possession  till 
twenty-one  years  of  age."  The  testator  diea  a  bachelor,  leaving  two  brothers,  who 
both  died  bachelors ;  three  sisters,  who  died  spinsters ;  and  three  other  sisters,  who 

'  were  married.  Of  all  these,  only  one  nster,  and  no  brother,  survived  the  period  of 
twenty-one  years.  Two  of  the  married  sisters  had  sons,  who  survived,  llie  testa- 
tor had  a  cousin,  a  son  of  a  paternal  uncle : — 
Held,  as  between  these  three  piuiies — namely,  the  sole  surviving  sister,  the  sons  of 
sisters,  (the  nearest  male  relatives  of  the  testator,)  and  tlie  cousin — and  the  next  c£ 
kin  claiming  for  uncertainty,  that  the  surviving  sister  was  entitled.  Boys  v.  Srad- 
ley,  132. 

12.  The  court  will  not,  except  as  the  very  last  resource,  decide  in  fiivor  of  an  intestacy 
for  uncertainty.    lb, 

IS.  ^^  Male  line,"  when  a  testator  dies  without  children,  held  equivalent  to  '^  er  parte 
paterna.**    lb. 

14.  Inheritor,  heir,  party,  &c.,  are  nouns  of  number,  and  do  not  exclude  females,  nor  a 
' plurality  of  takers.    lb. 

15.  Uncertainty  of  Descrrption.']  Gift  to  "  V.  B.,  the  son  of  my  uncle,  P.  B."  There 
was  no  such  person  as  V.  B.,  out  there  was  a  G.  Y.  B.,  commonly  called  by  the  testa- 
tor v.  B.  But  G.  y.  B.  was  not  the  son  of  P.  B.,  but  of  another  uncle  of  the  testa- 
tor. P.  B.  had  two  sons,  neither  of  whom  was  called  Y.  One  of  such  sons  had 
been  many  years  abroad,  and  the  other  was  hardly  at  aU  known  to  the  testator.  G. 
Y.  B.  was  on  intimate  terms  with  the  testator :  — 

Held,  that  G.  Y.  B.  was  entitled.    Bemasconi  v.  Atkinson,  103. 

16.  The  court  will  not  adopt  an  intestacy  for  imcertainty  except  in  the  very  last  re- 
sort   /&. 

1 7.  Extrinsic  Evidence.^  Extrinsic  evidence  is  only  admitted  to  assist  in  the  constmc- 
ton  of  wills  where  the  ambiguity  is  created  by  matter  dehors  the  wilL    lb. 

18.  Construction,']  A  testator  will  always  be  held  to  have  used  the  veiy  descriptkm 
in  his  will,  notwithstanding  it  may,  in  net,  be  the  description  rather  of  his  le^  advi- 
ser than  his  own.    lb. 

.19.  Settlement  —  Estate  TaiL']  Devise  in  trust  for  the  testator's  daiifhters,  M.  and  C, 
for  their  lives,  for  their  separate  use  ,*  and  in  case  both  M.  and  C.  should  die  without 
leaving  issue,  then  over  implied  estates  tail  to  M.  and  C,  with  cross  remainders  in 
tail. 

M>  died  unmarried ;  and  then  C,  conceiving  herself  tenant  in  fee  simple,  in  contempla- 
tion of  marriage,  conveyed  her  estate,  with  the  concurrence  of  her  intended  hus- 
band, by  lease  and  release  to  trustees  and  their  heirs,  in' trust  for  herself  until  the 
marriage,  and  after  the  solemnization  thereof,  in  trust  for  herself  for  life,  and  then 
for  her  children,  &c    There  was  issue  of  the  mafriage :  — 

Held,  that  the  trustees  took  a  base  fee,  and  that  the  husband  was  not  tenant  by  the 
curtesy.     Stanhouse  v.  Gaskell,  140. 

20.  Held,  also,  that  after  C.'s  death,  her  eldest  son,  having  elected  to  take  acaiost  the 
settlement,  and  barred  the  entail,  could  make  a  good  tiUe  to  a  purchaser  mun  l«m^ 
and  such  as  a  court  of  equity  would  compel  tj^e  purchaser  to  accept    lb. 

21.  Surviving  Children.']  A  testatrix,  by  her  will,  bequeathed  "  to  my  sister  C.  N.'s 
surviving  children  30?.  each,"  and  subsequently  proceeded  as  follows :  —  "I  give  and 
bequeathe  unto  my  sister,  C.  N.,  the  interest  of  my  ftinded  property,  for  and  during 
her  natural  life,  and  after  her  decease  such  property  to  be  equally  divided  between 
her  surviving  children."  One  of  C.  N.'s  children,  who  survived  the  testatrix,  died 
in  C.  N.'s  lifetime : — 

Held,  that  "  surviving  children,"  in  the  second  gift,  meant  children  surviving  C.  N., 
although  in  the  first  gift  it  meant  surviving  the  testatrix.    Neathway  r.  Reea,  150. 
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22.  Accumulations —  TkeUtus(m  ActJ]  Bj  a  marriage  settlement  of  1823,  family  es- 
tates at  B.,  of  srhich  Lord  B.  was  tenant  for  life  in  remainder,  were  charged  with  a 
sum  varying  from  20,000/.  to  40,000/.,  according  to  the  nimaber  of  younger  children  ^ 
of  Lord  B.,  for  their  portions,  which  portions  were  to  be  divided  and  payable  among 
the  younger  children  as  Lord  B.  should  by  deed  or  will  appoint ;  and  m  default  of  , 
appointment,  equally  to  be  divided  among  them,  and  payaote  at  the  decease  of  Lord 
B.,  with  a  power  in  Lord  B.  of  advancing  any  child's  portion  in  his  lifetime.  The 
Bishop  of  D.,  the  great  uncle  of  Lord  B.,  by  his  will,  dated  in  1825,  reciting  the 
settlement  of  1823,  bequeathed  15,000/.  to  trustees,  upon  trust  to  accumulate  the 
same  during  the  lifetime  of  Lord  B.,  or  if  he  sHould  die  within  the  term  of  twenty 
years  from  the  decease  of  the  testator,  for  auch  farther  period  as  should  make  up  the 
full  term  of  twenty  years  from  the  decease  of  the  testator;  and  upon  completion  of 
the  accumulation,  to  apply  the  same,  or  a  competent  part  thereof,  m  discharge  of  the 
said  portions,  when  and  as  the  same  respectively  shall  become  payable,  ana  in  exo- 
neration of  the  hereditaments  charged  therewith ;  with  a  proviso,  "  that  if,  before  the 
expiration  of  the  period  for  accumulation,  the  accumulated  fund  should  be  of  suffi- 
cient amount  for  tne  purposes  aforesaid,  then  the  accumulation  shall  thereupon  imme- 
diately cease."  The  testator  also  gave  certain  chattels  to  go  as  heuvlooms  with  the 
setded  estates,  and  bequeathed  30,000/.  for  buildine  a  mansion-house  upon  the  same. 
The  testator  died  in  1826.  The  number  of  Lord  B.'s  younger  children  were  such 
that  40,000/.  would  be  raisable  under  the  marriage  settlement  In  1847,  twenty-one 
years  after  the  testator's  death,  the  accumulated  fund  amounted  to  35,622/. ;  at  the 
time  of  the  institution  of  this  suit  it  amounted  to  43,643/.  Lord  B.  was  stUl  living, 
and  had  only  Appcnnted  a  small  sum,  by  way  of  advancement,  to  one  d£  his  yqpnger 
children :  — 

ffeldy  first,  upon  the  construction  of  the  will,  that  the  proviso  as  to  the  cesser  of  accu- 
mulation applied  to  the  period  of  Lord  B.'s  lifetime,  as  well  as  to  the  twenty  years 
from  the  testator's  death.    Barringion  v.  Leddell,  188. 

23.  Portions  for  Children.']  Secondly,  assuming  this  case  to  be  within  the'lst  section 
of  the  Thellusson  Act,  39  &  40  Geo.  3,  c.  98,  (reversing  the  decision  below,)  that 
the  sum  accumulated  within  the  twenty-one  years,  was,  so  soon  as  the  40,000/.  was 
accumulated,  a  fund  applicable  to  the  pajrment  of  any  of  the  younger  children's  por- 
tions which  were  then  payable,  and  would  be  applicable  to  the  rest  of  the  portions 
when  they  should  become  pajable ;  and  that  the  latter  part  of  the  Ist  section  would 
be  satisfied  by  giving  the  residuary  legatees  the  difference  between  the  35,622/.  and 
the  40,000/.,  which  was  the  limit  of  accipiuhttion.    lb, 

24.  VaUd  Accumulation."]  Thirdly,  (reversing  the  decision  below,^  that  this  was  a  case 
within  the  exception  in  the  2d  section  of  the  act,  it  being  a  provision  for  raising  por- 
tions for  children  of  a  person  taking  an  interest  under  the  devise ;  and  that  the  whole 
accumulation  direct  wa»  valid.    lb. 

25.  Interest  of  Parent^  SenMef  contrh  the  dicta  of  the  court  below —  First,  that  the 
exception  m  the  2d  section,  as  to  accumulation  for  payment  of  debts,  is  not  confined 
to  the  debts  of  the  person  directing  the  accumulation,  but  extends  to  a  provisioa  for 
payment  of  the  debts  of  any  person  or  persons ;  and  it  extends  to  past  and  future 
debts.  Secondly,  that  to  bring  a  case  within  the  exception  in  the  2d  section,  it  is 
not  necessary  that  the  parent  of  the  portioned  child  should  take  an  interest  in  the 
same  real  or  personal  estate,  the  income  of  which  i&  directed  to  accumidate.  And, 
contrtt  Bourne  v.  Buckton,  2  Sim.  N.  S.  101 ;  s.  c.  9  Eng.  Rep.  152,  that  it  is  not 
necessary  that  the  parent  should  take  an  interest  under  the  particular  clause  direct- 
ing the  accumulations ;  but  that  "  such  devise  **  means  "  such  will."    lb. 

*26.  Construction.]  A.  B.  was  at  the  time  of  her  decease  possessed  of  a  lease  from 
charity  trustees,  Ibr  forty  years,  of  certain  lands  held  by  them  for  lives,  renewable 
when  the  cestuis  que  vie  were  reduced  to  five.  A.  B.  had  in  her  sublease  covenant- 
ed to  pay  the  fine  on  such  renewal.  By  her  will,  after  devising  her  fineehold  estate, 
she  bequeathed  '*  all  her  leasehold  at  H.  or  elsewhere,  and  all  her  shares  in  the  C. 
W.  Company,  and  all  her  stocks,  funds,  and  securities  for  money,  and  all  other  her 
personal  estate  and  effects,"  to  trustees,  upon  certain  trusts  as  to  each  moiety  thereof, 
Deing  for  her  two  nieces  for  life,  with  remainder  to  their  children,  with  cross-remain- 
ders over  in  de&ult  of  issue.  The  testatrix  gave  to  her  trustees  ^MCial  powers  of 
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leasinff,  cutting  timber,  &c.  The  testatrix  died  in  September,  1826.  In  the  monUi 
of  Jufy,  1825,  the  number  of  charity  trustees  had  been  reduced  to  fire,  and  the  fine 
therefore  became  payable ;  but,  in  consequence  of  disputes  as  to'  the  amount,  no 
trustees  were  admitted  till  1835.  In  1850,  the  number  again  became  reduced  to 
five :  — 
*Held,  first,  that  the  fine  which  became  payable  in  the  testatrix's  lifetime  was  payable 
out  of  her  general  personal  estate  in  exoneration  of  the  leaseholds.  FitzwuUamsT, 
KeUy,  218. 

27.  Secondly,  that  the  second  fine,  which  accrued  after  the  testatrix's  decease,  was 
not,  as  between  the  legatee  of  the  leaseholds  and  the  ffeneral  personal  estate,  paya- 
ble out  of  the  latter,  but  the  legatee  took  the  leasehold  cum  onere.    Jb. 

28.  Costs.l  The  costs  of  the  litigation  respecting  the  amount  of  the  fine,  and  of  the 
second  fine,  so  &r  as  related  to  the  present  appucation,  were  directed  to  be  paid  out 
of  the  general  personal  estate.  Ih, 

29.  Gift  to  Coxisins.}  A  testator  gave  property,  after  the  fiulure  of  prior  limitations, 
^  unto  my  first  cousins  by  my  mother^s  side,  and  the  issue  of  such  of  them  as  may 
happen  to  be  dead,  per  stirpes^  and  to  their  heirs,  executors,  administrators,  and 
assigns  foreyer,  as  tenants  in  c<xnmon : " — 

Heldf  that  the  words  '*  and  the  issue,"  &c.,  did  not  make  the  class  ascertainable  ia/u- 
turOy  but  that  the  first  cousins  ex  parte  matema,  living  at  the  testator's  death,  took 
vested  interests,  liable  to  be  divested  ^n>  tarUo,  so  as  to  let  in  all  other  first  cousins 
bom  before  the  period  of  distribution.    BMwin  v.  Bogers,  248. 

SO.  Stibstiiutian.']    S.  S.,  who  died  in  1821,  by  her  will  bequeathed  the  interest  of  all  ber 

Sroperty,  the  same  being  wholly  personalty,  to  F.  S,  for  lifl^ ;  but  in  case  she  should 
ie  unmarried,  then  over  to  A.  and  B.,  or  to  their  heirs,  as  they  may  deem  proper.* 
B  died  in  1835,  leaving  a  widow  and  seven  children,  and  having  by  his  will  be- 
queathed the  residue  of  property  to  two  of  his  sons.  F.  S.  died  in  1852,  without 
ever  having  been  married :  — 
Heldf  that  the  words  "  or  to  their  heirs  "  were  subetitational,  and  tiiat  consequently, 
as  the  property  was  personalty,  the  next  of  kin  of  B.  took  his  share  in  equal  pro- 

Sortions,  tne  words  **  as  they  may  deem  proper"  having  no  operati(m.    Jaeob9  r, 
acobs,  267. 

31.  Precatory  Trust']  Gift  by  will  to  trustees  to  sell  and  invest,  and  pay  the  annual 
income  to  the  testator's  widow,  during  widowhood,  "  for  the  maintenance,  education,  * 
and  support  of  herself  and  her  children ; "  "with  the  following  words — ^  and  I  do  par- 
ticul^Iy  recommend,  desire,  and  direct  my  said  wife,  at  her  decease,  by  will  or 
otherwise,  to  divide  or  dispose  of  what  money  or  property  she  may  have  mved  fiom 
the  said  yearly  income  amonc  sJl  my  children,  in  equal  shares : "  — 

Hcldy  too  indefinite  as  to  the  subject-matter  to  constitute  a  trust  forthe'duldien  inany 
savings  made  by  the  widow.     Coman  v.  HarrUon^  290. 

32.  Wife  and  Children,']  Bequest  of  stock,  after  the  death  of  the  twtator's  widow, 
upon  trust  to  pay  the  dividends  to  G.  for  life,  and  then  to  his  wife  for  life,  and  after 
the  decease  or  the  survivor,  to  divide  die  capital  among  the  children  of  G.  G.  had, 
from  a  time  previous  to  the  date  of  the  will,  up  to  the  death  of  the  testator,  been 
living  with  a  woman  who  was  believed  to  be  his  wife,  and  by  whom  he  had  several 
children.  G.  was  never  married;  he  died  after  the  death  of  the  testator,  in  the  life- 
time of  the  testator's  widow :  —  ^ 

Held,  that  the  description  in  the  will  applied  to  a  lawftil  wife  and  children  whom  G. 
might  have  had  after  the  date  of  the  wdl,  and  to  no  others.  Davenports  Trusts^  w 
re,  293. 

33.  Continaent  Bequest]  Bequest  of  residue  unto  R.  S.,  the  son  of  P.  S.,  fi>r  his  aole' 
use  and  benefit,  at  twenty-one ;  feiling  him,  to  the  next  male  child  of  P.  S.,  who 
should  attain  that  age ;  and  fidling  male  children  of  P.  S.,  to  the  seven  daughters 
of  A.  B.,  the  survivors  and  survivor  of  them,  in  equal  proportions,  their  respective 
shares  to  be  at  their  free  wiU  and  disposal.  R.  S.  died  before  twenty-one,  and  P. 
S.,  having  survived  all  the  daughters  of  A.  B.,  died  in  September,  1852,  without 
having  had  any  other  male  child :  — 

Held,  that  the  residue  belonged  to  the  next  of  kin  of  the  testator.  McDonald  v. 
Bryce,  305. 
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84.  lUegitimate  Children,']^  Bequest  of  stock  upon  trust  to  pay  the  dividends  to  one 
for  life,  and  then  to  diyide  the  capital  equally  <^  between  all  the  children  of  G.  and 
the  children  of  M.,  the  wife  of  W .  B.,  who  should  be  alive  at  the  respective  deaths 
of  the  said  G.  andM."  M.  was  married  at  the  date  of  the  will ;  she  died  after  the 
testatrix,  without  lawful,  issue,  but  leaving  several  illegitimate  children,  all  bom  be- 
fore the  date  of  the  will,  and  whom  the  testatrix  believed  to  be  legitimate.  The 
court  admitted  evidence  of  all  facts  in  j;he  testatrix's  knowledge  at  the  time  she  made 
her  will ;  but  upon  the  result  of  this  evidence,  there  being  a  possibility  that  M. 
might  have  had  legitimate  children  afler  the  date  of  the  wiU,  and  there  beins  no- 
thing on  the  &ce  of  the  will  to  confine  the  description  to  the  ille^timate  children 
who  were  in  existence  at  the  date  of  it :  — 

Heldj  that  the  illegitimate  children  took  nothing.     OverhUPs  Trusts^  in  re,  823. 

85.  Articles  Ejusdem  Generis.]  A  testator,  by  his  will,  gave  the  residue  of  his  personal- 
estate  to  A,  B  and  C,  to  be  equally  divided  by  them.  By  a  codicil,  he  gave  A  the 
arrears  of  rent  due  to  him  for  his  real  estate,  and  the  amount  of  any  salu'y  due  to 
him,  and  also  bequeathed  to  A  all  his  clothes  and  any  other  propertv,  goods,  and 
articles  belonging  to  him  at  the  time  of  his  death.  By  another  codicil  he  revoked 
the  bequest  n^e  to  B  by  his  will :  — 

Held^  that  the  giil  to  A,  by  the  first  codicil,  was  a  general  one,  and  that  the  words 
"  property,  ^ods,  and  articles  "  were  not  to  be  confined  to  articles  ejusdem  generis 
with  clothes,  and  that,  consequently,  A  was  entitled  to  two  thirds  and  C  to  one  third 
of  the  residue.    Everall  v.  Joratvne,  369. 

86.  Bequest  of  .Money.']  A  testator  being  mortgagee  in  fee  of  an  estate,  bequeathed 
to  trustees  *'  all  his  money  in  the  funds  and  on  securities,"  upon  certain  trusts  de- 
clared by  his  will :  — 

Held,  that  the  legal  estate  in  the  mortgaged  property  did  not  pass  under  these  words. 
Cautley,  ex  parte,  390. 

37.  Residuary  Bequest."]  A  testator,  after  giving  legacies  to  various  persons,  some  of 
whom  were  mentioned  by  name  and  others  described  as  a  class,  bequeathed  the  re- 
sidue of  his  property  to  his  several  legatees  thereinbefore  "  specially  named,**  exclu- 
sive of  the  objects  taking  under  the  trusts  for  tlie  dis^bution  of  blankets :  — 

Held,  that  the  testator,  by  excluding  certain  persons  not  mentioned  by  name  from  his 

residuary  bequest,  had  sufficiently  explained  his  intention ;  and  that,  under  the  words 

^*  specially  named,"  those  legatees  who  were  not  mentioned  nomnaiim,  but  only  de- 

scnbed  as  a  class,  were  entitled  to  share  equally  with  the  other  legatees.    Homers 

•  Trust,  in  re,  392. 

88.  Remoteness,]  A  testator  devised  freehold  and  leasehold  estates  to  trustees  upon 
trust  to  pay  the  rents  to  A,  fcr  Ufe,  and,  after  her  death,  to  pay  the  rents  for  the 
benefit  of  A's  sou  Robert,  and  all  and  every  the  other  son  and  sons  of  A,  until  he 
and  they  should  attain  their  ages  of  twenty-five  rears ;  and,  on  his  and  their  attain- 
ing that  age,  in  trust  for  the  heirs,  executors  and  administrators  of  Robert,  and  all 
the  other  son  or  sons  of  A,  as  should  attain  twenty-five ;  but  in  case  they  should  all 
happen  to  die  under  twenty-five,  then  over :  — 

Held,  that  the  devise  to  Robert,  and  the  other  sons  and  son  of  A,  gave  them  an  imme- 
diate vested  interest,  and  was  not  void  for  remoteness.    James  v.  Wynford,  444. 

89.  Remoteness.]  A  testator  gave  freehold  and  leasehold  estates  to  trustees  upon  trust 
for  A,  for  life,  and  directed  them,  after  the  death  of  A,  to  p^.y  the  rents,  or  so  much 
thereof  as  should  be  necessary  for  the  maintenance  of  A's  son  Robert,  and  all  other 
sons  of  A,  until  he  or  they  should  attain  twenty-five ;  and,  on  his  or  their  attaining 
twenty-five,  upon  trust  for  him  and  them  for  their  lives,  as  tenants  in  common,  ana, 
after  their  decease,  in  trust  fi^r  the  eldest  son  of 'Robert  and  the  eldest  of  all  the  sons 
of  A,  and  the  heirs  of  his  and  their  bodies ;  and  ibr  want  and  in  de&ult  of  such  issue, 
over : — 

Held,  that  the  devise  and  bequest  of  the  freehold  and  leasehold  estates  took  effect  in 
fiivor  of  Robert  and  such  other  sons,  and  was  not  void  for  remoteness ;  and  that 
there  was  an  estate  tail  given  to  the  eldest  son  of  Robert  and  the  eldest  of  the  sons 
of  A.    lb., 

40.  Absolute  Interest^  A  testator  directed  his  property  to  be  invested  in  the  fbnds, 
1,000/.  in  each  child's  name,  and  1,000/.  in  his  wife's ;  the  interest  to  be  received  by 
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them  for  life,  and  afterwards  to  tiieir  descendants;  except  his  irife's,  which  wbs,  at 
her  death,  to  be  divided  amongst  them.  By  a  codicil,  he  alluded  to  the  funds  being 
increased,  and  directed  the  same  diyision  and  appropriation  to  be  made,  except  that, 
as  any  share  should  fall  in,  it  was  to  be  added  to  tne  others,  in  case  the  original  holder 
should  have  no  children :  — 
Held,  that  upon  the  will  and  codicil  taken  toH^ether,  the  children  were  only  entitled  to 
the  interest  of  their  respective  shares  for  nfe,  and  that  the  share  of  any  child  dying 
without  children,  would  go  over.    Bird  v.  iVebster,  451. 

41.  Vested  Estates."]  A  testator  gave  all  the  residue  of  his  real  and  personal  estates 
to  trustees,  upon  trust  to  convert  and  invest  his  personal  estate,  and  to  pay  the  inte- 
rest, income,  and  rents  to  A  for  life,  and  declared  that  they  should,  as  soon  as  con- 
veniently might  be  afler  the  decease  of  A,  convey,  pay,  assign,  transfer,  and  make  over 
the  residuary  real  estates  and  the  trust  moneys  and  premises  unto  and  among  all 
and  every  the  child  and  children  of  A,  as  and  when  they  should  severally  ana  re- 
spectively attain  their  ages  of  twenty-one  years,  as  tenants  in  common,  and  their 
respective  heirs,  executors,  and  administrators;  and  i{  there  should  be  butonechild, 
then  to  such  child,  his  or  her  heirs,  executors,  and  administrators.  A  died,  leaving 
three  children,  two  of  whom  died  in  their  infancy :  — 

Heldy  that  all  three  children  took  vested  indefeasible  interests  in  the  real  and  personal 
estate.    King  v.  Isaacson,  455. 

42.  Produce  of  Real  Estate."]  A  testator,  by  his  will,  devised  and  bequeathed  all  his 
freehold  and  copprhold  estates  and  his  personal  estate  to  trustees,  upon  trusts,  for  sale 
and  conversion  into  money,  and  directed  them  to  pay  certain  legacies,  but  did  not 
make  any  residuary  bequest  The  testator,  by  an  unattested  codicil,  gave  other 
legacies  out  of  the  mixed  fund,  and  appointed  A,  B,  and  C  his  residuary  legatees :  — 

Held,  that  A,  B  and  C  were  entitled  to  the  surplus  produce  of  the  copyhold  estates. 
Wildes  V.  Dauies,  466. 

48.  AccumtdationsJ]  A  testator  devised  and  bequeathed  all  his  freehold  and  copyhold 
estates  and  his  personal  estate  to  trustees,  upon  trust,  out  of  the  income  to  pay  400/. 
a  year  for  the  nmintenance  of  his  son  D,  until  his  death  or  recovexy  from  a  mental 
malady,  and  to  accumulate  the  rest  of  the  money ;  and  directed  them,  if  his  son 
should  so  recover,  to  pay  him  all  the  accumulations ;  and,  if  his  son  should  die  with- 
out having  so  recovered,  to  apply  the  accumulations  as  therein  mentioned ;  and  ap- 
pointed A,  B,  and  C  his  resiauary  legatees.  The  son  lived  more  than  twenty-one 
years  after  the  death  of  his  father :  — 

Held,  that  the  trust  for  accumulation  was  void  at  the  end  of  the  twenty-one  yean  from 
the  death  of  the  testator,  and  that  the  accumulations  arising  from  the  rents  a/ler  that 
time  belonged  to  the  heir,  and  not  to  the  residuary  legatee.    lb. 

44.  Legacy  to  Executor  J]  A  testator  gave  to  E.  200/.,  and  appointed  him  tobelus 
executor ;  and  declared  that,  if  his  (the  testator's)  son  should  not  recover  from  his 
then  mental  malad^r,  then  he  gave  E.  200/.    £.  did  not  prove  the  will :  — 

Held,  that  E.  was  entitled  to  boUi  legacies.    Jb. 

45.  Construction.]  A  testator  directed  his  trustees  to  hold  20,000/.  bank  annuities,  and 
pay  the  dividends  to  his  son  for  life,  with  restrictions  on  alienation  ;  provided,  that 
if  his  son  should  marry  with  the  consent  of  his  trustees,  a  settlement  might  be  made 
of  the  fund,  subject  to  the  life-estate,  for  the  benefit  of  the  wife  and  issue,  and  sub- 
ject to  the  trusts  of  such  settlement ;  or  *^  in  case  none  shall  be  declared,**  he  direct- 
ed that  the  fund  ahoula  go  to  such  persons  as  his  son  should  by  will  appoint :  provided, 
that,  in  case  his  sou  died  unmarried,  or  having  been  married,  without  leaving  issue, 
and  witliout  having  exercised  the  power  of  appointment,  the  trustees  were  to  hold 
one  moiet}^  of  the  fund  upon  the  trusts  mentioned.  The  son  died  without  having 
been  married,  having  by  nis  will  appointed  10,000/.,  part  of  the  fund,  to  his  two  bro- 
thers :  — 

Hdd,  reversing  the  decision  of  the  court  below,  that  the  son,  in  the  events  which  had 
happened,  1^  a  valid  power  of  appointment  over  the  fund.  Sheffield  ▼.  Coventry, 
470. 

46.  Accumulation.]  A  testator,  afler  disposing  of  parts  of  his  real  and  personal  estate 
for  the  benefit  of  his  granddaughter,  F.  £.,  lor  life,  and  after  her  deatnforher  child- 
ren at  twenty-one,  gave  all  the  residue  of  his  real  and  personal  estate  to  trustees, 


INDEX.  641 


Clumoeiy. 


upon  trust,  to  accumulate  the  income  and  transfer  one  moiety  of  the  corpus  and  ac- 
cumulations to  the  children  of  F.  £.,  and  the  other  moietj  to  the  children  of  his 
nephew,  C.  W.  C,  such  shares  to  be  transferred  to  theih  at  their  respectire  ages  of 
twenty-one  years.  The  twenty-one  years  after  the  testator's  death  expired  in  1847. 
Upon  a  bill  filed  b^  F.  E.,  who  never  had  any  children :  — 
Hela,  that  the  direction  to  accumulate  beyond  the  twenty-one  years  from  the  testator's 
death  was  void  under  the  Thellusson  Act :  that  such  accumulations  were  not  within 
the  2d  section  of  the  act ;  that  they  were  undisposed  of;  and  that,  at  the  expiration 
of  the  twenty-one  years,  the  income  of  the  real  estate  belonsed  to  the  testator's 
heir  at  law,  and  the  income  of  the  personalty  to  the  testators  next  of  kin.  Ed^ 
wards  v.  Tuch^  485. 

47.  To  Trustees.']  By  a  will,  property  was  given  to  trustees,  to  apply  the  rents,  inte- 
rests, and  proceeds  for  the  maintenance  ofthe  testator's  son  Edward,  for  hialife,  and 
not  to  be  paid  to  any  person  under  an  assignment  by,  or  execution  against,  the  son ;  and 
after  the  decease  of  the  son,  for  the  two  daughters  of  the  testator,  absolutely.  By  a 
codicil  it  was  declared,  that,  in  case  of  assignment  by  Edward,  die  trustees  should 
stand  possessed  of  the  property  upon  trust  mr  the  daughters  of  the  testator,  in  the 
same  manner  and  form  as  declar^  by  his  will  in  the  event  ofthe  death  of  Edward. 
By  another  codicil,  the  testator  gave  600/.  stock  to  Edward,  in  addition  to  what  he 
had  left  by  his  will,  subject  to  the  same  controlling  powers  and  restrictions  as  were 
appointed  by  the  will ;  and  he  gave  a  like  sum  to  his  son  William,  subject  to  the 
like  control,  "  and  to  the  survivor  of  &em,  and  in  the  event  of  both  their  deaths  " 
for  the  benefit  of  the  said  daughters :  — 

Beldf  that  the  true  construction  of  the  second  codicil  was,  that,  in  the  event  of  the 
death  of  either  of  the  legatees,  both  the  legacies  of  stock  should  go  to  the  survivor, 
and  not  that  on  the  death  of  either  his  legacy  shotdd  go  to  the  survivor,  which  would 
cut  down  an  absolute  gift  into  a  life-interest  That,  although  in  one  codicil  the 
words,  "^  in  the  event  ofthe  death  of  Edward,"  meant  upon  the  death  of  Edward,  it 
did  not  follow  that  the  words  in  another  codicil,  "  in  the  event  of  both  their  deaths," 
meant  upon  both  their  deaths ;  for  one  expression  was  applied  to  a  life-interest  and 
the  other  to  a  capital  sum :  that  the  period  of  survivorship  must  be  referred  to  the 
period  of  distribution,  namely,  the  death  of  the  testator.  That,  therefore,  Edward, 
naving  survived  the  testator,  took  the  legacy  of  Bictk  absolutely.  More's  Trusty  in 
re,  577. 


48.  The  rule,  that  added  legacies  are  subject  to  the  same  conditions  as  the  legacies  to 
.  which  they  are  added,  is  not  applicable  to  the  case,  inasmuch  as  the  application  of 

the  rule  would  alter  the  teips  of  the  additional  gpft.  And  whether  the  rule  applies 
to  any  cases  except  where  the  ori^nal  legacy  is  absolute  or  defeasible  in  the  party 
to  whom  the  additional  legacy  is  given  ~  qumre,    lb. 

49.  The  provisions  in  the  Wills  Act  against  the  lapse  of  legacies  dven  to  children, 
renders  it  necessary  for  a  testator.  Intending  that  a  legacy  to  one  child  shall  go  over 
to  another  in  the  event  ofthe  death  of  the  nrst  legatee,  to  express  ^t  meaning  by 
his  will.    lb, 

50.  Gift  over."]  The  testator  save  the  income  of  a  fund  to  trustees,  in  trust,  to  pay 
the  same  to  A.  B.  for  life,  and  after  her  decease  to  pay  the  principal  money  to  ner 
daughters,  C.  and  D.,  in  equal  shares ;  with  a  ffift  over  to  the  issue  of  either  of  them 
dying  in  tiie  lifetime  of  A.  B. ;  and  should  eimer  C.  or  D.  die  in  the  lifetime  of  A. 
B.,  without  leaving  issue,  then  the  whole  fund  was  to  go  over  to  the  survivor  of  the 
two  daughters ;  but  in  case  both  of  them  should  die  in  the  lifetime  of  A.  B.  without 
leaving  issue,  dien  in  trust  for  W.  W.  absolutely.  The  testator  died  in  1844,  leaV- 
ing  A.  B.  and  her  daughter  D.  surviving.  C.,  the  other  daughter,  died  in  his  life- 
time, unmarried :  — 

Held,  that,  upon  the  death  of  A  B,  the  surviving  daughter  was  entitled  to  the  whole 
fund.    DwnviUe*s  Trust,  m  re,  598. 

See  Annuity.    Trusts. 

Bequest  of  Promissory  iVbte.] 

See  Pbomissort  Notx. 


-     WINDING-UP  ACXa 

ConiribuloryA  A  proprietor  of  shares  bequeathed  them  to  an  oumarried  lady,  wko 
sulMeqiienUy  married.  Neither  on  the  oeath  of  the  testatrix,  dot  on  the  marriage 
of  the  legatee,  were  the  reKutatioDS  ot  the  deed  of  settlement  coiidplied  with.    The 

court  was  of  opinion  that  Uiere  was  no  sufflcient  evidence  of  the  assent  of  the  exe- 
cutor of  the  testatrix  to  the  lecacj,  or  that  the  directors  of  the  company  had  ap- 
proved of  the  legatee  and  hersusband,  or  all  of  them,  aa  proprietors  or  proprietor 
of  the  shares ;  and,  therefore :  — 
Sdd,  overruling  an  order  of  one  of  the  Tice-Chancellors,  (by  which  he  had  reversed 
a  decision  of  the  Master,)  that  the  leca^s  and  her  husband  were  not  hable  as  ood> 
tributories,  and  that  the  liabili^  of  the  execulor  not  having  ceased,  his  name  was 
properly  ijsced  on  the  list  of  contributories,  without  qualificadon.  Wood,  ex  parte, 
33S. 

See  COKTBIBUTOBT. 


CrMt-ExamintUion.']  Terms  on  which  a  witness  will  be  allowed  to  be  examined  and 
cr08s.exanuned,  after  baving  been  already  examined  de  bene  ase,  in  anticipation  of 
a  trial  in  which  the  record  had  been  withdrawn  at  the  last  as^es.  Rettxt  v.  Hod- 
ton,  327. 
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